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LABOR  OONMnONS  WOK  WOMEN. 

Common  Pleas  Court  of  Franklin  County. 

Ex  Pabtb  Anna  Hawlby. 

Decided,  October  7,  1911. 

Cim9titutional  Law — Validity  of  Act  Relating  to  FenuOe  Operatives— 
Sale  and  Purchase  of  Ldbor^-Freedom  of  Contract— Private  Right 
and  Public  Welfare — Contrariety  of  Decision,  Owing  in  Part  to 
Changing  Commercial  and  Industrial  Conditions,  Financial  Cupid- 
ity and  the  Blunting  of  High  Purpose— 102  O.  L,,  488.  . 

The  act  of  May  31,  1911,  relating  to  preservation  of  tbe  health  of 
females  employed  in  manafacturing,  mechanical,  mercantile  and 
other  establishments,  is  not  in  derogation  of  the  constitutional 
right  of  freedom  of  contract,  nor  is  the  classification  arbitrary  or 
the  exemption  unreasonable  which  is  therein  established,  but  the 
act  is  justified  on  the  ground  of  public  health,  morals  and  the  gen- 
eral welfare,  and  is  valid  and  enforcible. 

Sheets,  West  &  Oame  and  J.  L.  Hampton,  for  Anna  Hawley. 
r.  8.  Hogan  and  C.  2>.  LayUn,  contra. 

DHiliON,  J. 

By  writ  of  habeas  corpus  the  applicant  seeks  release  from 
arrest,  charged  with  violating  the  act  of  May  31, 1911  (102  O.  L., 
488).    This  act  provides  for  a  number  of  conveniences  such  as 
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chairs,  suitable  and  separate  toilet  and  dressing  rooms,  water- 
closets,  ventilation,  etc.,  for  female  employes.  Among  other 
things  provided  for  in  this  act  is  the  following: 

"Females  over  eighteen  years  of  age  shall  not  be  employed  or 
permitted  or  suffered  to  work  in  or  in  connection  with  any  fac- 
tory, workshop,  telephone  or  telegraph  office,  millinery,  or  dress- 
making establishment,  restaurant,  or  in  the  distributing  or  trans- 
mission of  messages  more  than  ten  hours  in  any.  one  day,  or  more 
than  fifty-four  hours  in  any  one  week,  but  meal  time  shall  not 
be  included  as  a  part  of  the  work  hours  of  the  week  or  day,  pro- 
vided, however,  tiiat  no  restriction  as  to  the  hours  of  labor  shall 
apply  to  canneries  or  establishments  engaged  in  preparing  for 
use  perishable  goods. 


99 


Violation  of  this  provision  by  any  employer  is  punishable  by 
a  fine  of  not  less  than  twenty-five  dollars  nor  more  than  two  hun- 
dred dollars.  The  applicant  through  her  counsel  claims  that  the 
foregoing  provision  of  said  act  is  void  and  unconstitutional  and 
bases  this  contention  upon  three  propositions: 

First,  that  the  freedom  of  the  right  to  contract  both  on  the 
part  of  an  employer  and  on  the  part  of  an  employe,  as  well  as 
the  right  to  enforce  such  contracts,  are  guaranteed  to  all  the 
people  by  Sections  1  and  19  of  the  Bill  of  Rights  of  the  Consti- 
tution of  Ohio  and  also  by  Section  1  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  and  that  any  leg- 
islative act  which  limits  this  freedom  of  contract  must  fail,  un- 
less it  shall  appear  to  the  court  that  such  limitation  is  necessary 
for  the  public  welfare,  that  is  to  say,  for  the  protection  of  public 
health  or  safety  or  morals. 

Second,  that  freedom  of  contract  with  reference  to  the  sale 
and  purchase  of  labor  is  as  much  protected  as  freedom  of  con- 
tract with  reference  to  any  subject  or  in  any  other  respect. 

Third,  that  the  Legislature  can  not  constitutionaljy  make  any 
arbitrary,  artificial,  fictitious  or  capricious  classification  so  as  to 
make  an  act  apply  to  a  certain  person  or  persons  engaged  in 
some  particular  line  of  enterprise,  while  others  coming  within 
the  same  general  class  are  exempt. 

It  is  well  settled  law  not  only  of  this  state  but  of  all  the  states 
,  of  the  United  States,  that  it  becomes  the  duty  of  a  court  to  de- 
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termine  whether  or  not  an  act  in  limitation  upon  individnal 
rights. or  affecting  individnal  property  is  to  be  justified  on  the 
gronnd  that  it  is  reasonably  necessary  for  the  protection  of  pub- 
lic health,  safety,  morals  or  general  welfare.  Succinctly  stated, 
this  siipply  means  that  all  private  right  or  property,  liberty, 
etc^  must  yield  to  the  general  welfare. 

Since,  then,  it  is  for  the  court  to  determine  what  is  and  what 
is  not  for  the  protection  of  the  public  health,  safety,  morals  or 
general  welfare,  it  is  not  surprising  that  we  meet  with  much 
contrariety  of  decision.  This  variance  is  easily  explained  by  a 
number  of  considerations.  First,  the  age  in  which  the  dedsion 
was  rendered,  for  it  must  be  conceded  that  that  which  was  not 
public  welfare  fifty  years  ago,  under  the  then  conditions  of  so- 
ciety, morals,  necessities,  and  oonmiercial  etmditions,  may  in  this 
present  age  be  considered  public  welfare.  At  a  time  when  most 
people  of  this  country  worked  for  themselves  and  industrial  con- 
ditions were  such  that  few  women  were  engaged  in  labor  in 
factories,  workshops,  etc.,  it  might  easily  be  said  that  there  was 
no  public  necessity  or  need  of  any  l^islation  limiting  the  hours 
of  their  labor.  At  the  present  day,  happily  or  not,  few  men 
work  for  themselves  and  large  industrial  institutions  have  multi- 
plied so  that  a  large  percentage  of  our  people,  both  men  and 
women,  are  compelled  by  industrial  conditions  to  labor  for 
others,  and,  therefore,  public  health,  public  welfare,  public 
morals,  as  well  as  public  safety,  demand  that  these  conditions  be 
recognized  as  existing  and  decision  be  not  rendered  upon  the 
bare,  naked  questions  of  purely  private  right. 

This  contrariety  of  decision  also  varies  with  the  individual 
judge  who  interprets  statutes  in  different  parts  of  the  country 
as  well  as  in  different  ages.  Judges  differ  as  to  their  standard 
of  ethics  as  well  as  to  their  views  as  to  what  constitutes  public 
welfare. 

It  is  not  a  yielding  to  any  erroneous  clamor  of  the  day  to  ob- 
serve that  this  nation  has  passed  through  an  era  of  the  greatest 
commercial  and  financial  cupidity  in  the  history  of  the  world, 
and  the  inordinate  competition  and  desire  for  commercial  suc- 
cess has  threatened  to  blunt  the  higher  and  more  sacred  objects 
of  living. 
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Coming  now  to  some  of  the  decisions,  one  of  the  strongest 
cases  which  has  been  cited  to  this  court  in  behalf  of  the  invalid- 
ity of  this  law  comes  from  our  own  state  in  the  case  of  Palmer 
V.  Tingle,  55  O.  S.,  423,  and  yet  that  case  I  consider  easily  dis- 
tinguishable from  the  one  at  bar.  In  that  case  the  Supreme 
Court  held  that  the  inalienable  right  of  enjoying  liberty  and 
acquiring  property,  which  is  guaranteed  by  the  first  section  of 
the  Bill  of  Rights  of  the  Constitution,  embraces  the  right  to  be 
free  in  the  enjoyment  of  our  faculties,  subject  only  to  such  re- 
straints as  are  necessary  for  the  common  welfare.  Further,  that 
the  judgment  of  the  General  Assembly  as  to  whether  restraint 
of  private  right  and  the  right  to  contract  was  for  the  general 
welfare  was  not  conclusive,'  but  that  the  court  must  see  that  it 
is  for  the  general  welfare.  In  that  ease  the  oourt  considered 
that  the  act  of  April  13,  1894,  giving  a  lien  on  the  property  of 
the  owner  to  sub-contractors  who  had  no  contract  with  him  was 
unconstitutional  and  void,  and  yet  the  general  principles  on 
which  this  case  is  decided  here  were  announced  in  that  case. 

Again,  in  our  own  state  the  case  of  City  of  Cleveland  v. 
Clements,  67  O.  S.,  197,  is  cited,  in  which  the  act  of  April  16, 
1900,  limiting  the  hours  of  daily  service  of  workmen  and  me- 
chanics employed  upon  public  works  or  work  done  for  the  state 
of  Ohio,  or  any  municipality  thereof,  to  eight  hours  a  day,  was 
not  for  any  public  welfare,  public  health  or  public  morals,  and, 
therefore,  was  unconstitutional  and  void. 

In  the  year  1895,  the  Supreme  Court  of  Illinois  in  the  case  of 
Ritchie  V.  People,  155  111.,  98,  held,  emphatically,  that  the  right 
to  labor  or  employ  and  to  make  contracts  in  respect  thereto, 
upon  any  terms  as  might  be  agreed  upon,  was  a  liberty  and  prop- 
erty right  under  the  Constitution,  and,  therefore,  a  statute  pro- 
hibiting women  from  working  more  than  eight  hours  a  day  was 
unconstitutional.  This  decision  of  1895,  however,  is  completely 
modified  and  distinguished,  if  not  practically  overruled,  in  the 
case  of  Ritchie  &  Co.  v.  Wayman,  244  111.,  509,  where  the  court 
held  that  property  rights  may  always  be  limited  and  regulated 
under  the  police  power  of  the  state  when  the  public  health, 
safety,  morals  and  welfare  so  required,  and,  therefore,  that  the 
Woman's  Ten  Hour  Law  of  1909  was  a  valid  regulation. 
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The  (ddest  ease  sastaining  the  validity  of  laws  like  the  one  in 
question  here  was  decided  by  the  Sapreme  Coort  of  Massacha- 
setts  in  1876  in  the  case  of  CammanweaUh  y.  Hamilion,  120 
MasBL,  383,  wherein  an  aet  of  that  state  prohibiting  the  employ- 
ment of  all  persons  nnder  the  age  of  eighteen  and  of  all  women 
from  laboring  in  any  mannfactniing  establishment  more  than 
sixty  honrs  per  week  was  valid. 

The  state  of  Nebraska  in  1902  speaks  to  the  same  effect  in  the 
ease  of  Wenkam  v.  State,  65  Neb.,  394,  wherein  the  act  of  that 
stale  to  regolate  and  limit  the  hoars  of  employment  of  females 
in  mannfaetnring,  mechanical,  and  mercantile  establishments, 
etc..  was  held  to  be  valid  on  the  ground  that  private  ri^t  must 
yield  to  poblie  wd&re. 

To  the  same  effect  is  the  case  of  State  v.  Buchanan,  29  Wash., 
602. 

The  Supreme  Court  of  Ae  United  States  has  spdcen  at  least 
twiee  up<m  tins  question,  Ae  first  time  apparentiy  adversely  to 
the  decision  here  rendered,  inAe  case  of  Lochner  v.  New  York, 
129  U.  S.,  45,  where  it  was  held  that  the  ri^t  to  make  a  con- 
tract in  relation  to  one's  business  is  a  part  of  the  liberfy  pro- 
tected by  the  Fourteenth  Amendment,  and  this  included  the 
right  to  purchase  and  sell  labor,  and  that  there  was  no  reason- 
aUe  gruond  on  the  score  ot  public  health,  etc.,  for  interfering 
with  the  liberty  of  the  person  or  right  of  free  contract  by  deter- 
mining the  hours  of  labor  in  the  occupation  of  a  baker.  TUs 
law  applied  to  employes  generally  in  bakeries,  but  this  ease  is 
distinguished,  if  not  practicaUy  mudi  modified,  in  the  later  case 
of  MmUer  v.  State  of  Oregon,  208  U.  S.,  412,  decided  in  1908,  in 
whidi  the  eourt  held  the  Oregon  statute  constitutionaL  This 
statute  provided  that  no  female  should  work  in  certain  establish- 
ments more  than  ten  hours  a  day.  The  particular  case  was  one 
in  which  the  employment  was  in  a  laundry,  and  the  discussion 
of  the  eourt  in  that  case  is  referred  to  and  adopted  here  as  a  part 
of  this  decision.  And  as  the  Supreme  Court  of  the  United 
States  did  in  that  case,  this  eourt  also  takes  judicial  cognizance 
of  matters  of  general  knowledge  such  as  the  fact  of  woman's 
pl^Bcal  structure,  and  tiliat  die  i>erf ormanoe  of  maternal  func- 
places  her  at  a  disadvantage,  which  justifies  a  difterence 
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in  legislation  in  regard  to  some  of  the  burdens  which  rest  upon 
her.  Healthy  mothers  are  essential  to  vigorous  offspring  and  the 
physical  well-being  of  woman  is  an  object  of  public  interest  and 
welfare.  The  regulation  of  her  hours  of  labor,  therefore,  falls 
within  the  police  power  of  the  state,  and  a  statute  directed  ex- 
clusively to  such  regulation  does  not  conflict  with  due  process 
of  law  or  equal  protection  clauses  of  the  Fourteenth  Amendment. 
The  said  court  further  held  that  it  was  the  right  of  a  state  to 
regulate  the  working  hours  of  women. 

Only  a  year  ago  the  Supreme  Court  of  Michigan  in  the  case 
pf  Withey  v.  Bloem,  163  Mich.,  419,  held  constitutional  the  stat- 
ute of  that  state  providing  that  no  females  shall  be  employed  in 
any  factory,  mill,  store,  shop  ot  warehouse  more  than  ten  hours 
in  any  one  day  or  fifty-four  hours  a  week,  and  as  also  pertinent 
here,  that  same  case  holds  that  the  exemption  of  women  who 
work  where  perishable  products  are  preserved  did  not  invalidate 
the  act  on  the  ground  of  class  legislation. 

The  act  in  question  here  exempts  canneries  and  the  cases  where 
perishable  goods  are  being  handled.  These  two  occupations  are 
but  temporary  and  not  permanent,  and  the  necessity  for  such 
exemption  makes  the  same  reasonable. 

The  Ohio  act  involved  here  applies  to  any  factory,  workshop, 
telephone  or  telegraph  office,  millinery  or  dressmaking  establish- 
ment, restaurant  or  the  distributing  or  transmission  of  messages. 
It  may  be  that  judicial  decision  later  on  may  discover  some  mer- 
cantile establishment  not  included  in  the  foregoing,  and  it  may 
be  a  question  whether-  it  does  include  every  mercantile  establish- 
ment which  ought  to  be  in  the  act,  yet  I  am  not  incUned  to  strike 
down  the  law  upon  such  speculation.  If  the  law  needs  broaden- 
ing, it  will  be  better  to  sustain  it  and  permit  its  correction  in 
due  season  as  its  interpretation  may  suggest. 

The  act,  as  I  interpret  it,  does  not  seem  arbitrary  and  capric- 
ious. Nor  does  it  seem  to  have  been  enacted  for  the  purpose  of 
hampering  one  class  of  employers  and  in  favor  of  another  class. 
The  classification  is  not  artificial  as  claimed.  The  act  seems  in 
good  faith  to  attempt  to  reach  all  cases  where  the  remedy  was 
needed.  The  number  of  hours  of  the  limitation  are  reasonable 
in  this  day  and  age.    The  restrictions  upon  the  laboring  woman 
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with  reference  to  her  hours  of  contract  are  not  abaolnte,  and 
apply  only  to  her  employment  at  Ae  same  place.  She  may  do 
as  she  pleases  with  her  work  and  labor  after  those  hoars  are 


I  am  of  opinion,  Aeref ore,  boA  upon  authority  and  principle, 
that  the  act  is  not  unconstitutional,  and  the  applicant,  Acre- 
fore,  must  be  remanded. 


WOUOIAN  ULLSD  KY  NUNC  KNOCKED  <^r  A  WALL. 

Oommon  Pleas  Oonrt  of  Hamilton  Ooimtr. 

Floyd  C.  Williams,  ADMiNisTRAT(Ht,  v.  Isaac  Bishop  bt  al. 

Decided,  Jime  27,  1911. 

Veghgence— Derrick  CoHap^eB  and  Workman  U  Knocked  from  a  Wall 
—Inherent  Danger  ae  AffeeHng  JAaiHHtw  of  Owner  and  Principal 
C&ntrador^-^ollatena  NegUgenee  of  Independent  Contractor  Re- 
moving Wan^Aeeumed  RUk^-^tranHng  of  BemUtiture  Not  lAkelg 
to  TerwUnate  LUigaiion, 

L  Whether  the  work  ol  taking  dcfwn  a  waU  mined  Iff  lire  was  in- 
herently dangerous  Is  a  question  of  tact  tar  the  jmy. 

2.  The  holding  of  the  Supreme  Court  in  the  case  of  Bridge  Oo.  t. 

Steinbrock^  61  Ohio  St,  250,  does  not  permit  of  the  arrest  of  a 
case  from  the  jury  on  tlie  ground  that  the  accident  was  not  due 
to  ioherent  danger  from  the  condition  of  the  waU  upon  whieh  the 
deeedent  was  employed,  but  was  the  result  of  the  collateral  negli- 
genoe  of  an  Independent  contractor. 

3.  A  workman  employed  in  taking  down  a  waU  can  not  be  held  to 

have  assumed  the  risk  arising  from  a  d^ectiTe  derrick,  where  it 
does  not  appear  that  he  assisted  In  constructing  the  defectlTe  por- 
tion of  the  derrick. 

LiiUeford,  James,  Frost  dt  Foster,  for  plaintiff. 

B.  8.  Aston  and  Prescott  Smith,  eontra.  ^ 

GOBMAK,  J. 

This  is  an  action  to  recover  damages  for  the  death  of  Charles 
Baumann  for  the  alleged  negligence  of  James  Griffith  &  Sons 
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OmnfMny^  i^lUUtn^  Tbfr  aetkn  was  hrviAt  '■cpfiiTf  JsM^t 
Vnkhf^,  JlMtt^  OriStk  k  S^xm  and  tie  TluMnB  T.  Gaff  Erit^tr 
HwtfMom  mm  a  rimiKr  avplz-ij^d  bj  Biib>p,  a  vrcekcr  of  bml-i- 
iu$^  in  tYm  *ity.  hMn^p  wm  <T&p;^i7ed  hf  Gfi&k  &  Sooa^  and 
(MKth  k  8oiia  i*!ittpk^ed  b>r  thi^  tnatos  of  t&e  Gaff  Estate  to 
pMtl/  tak«  domi  and  n^bmid  the  building  en  the  Bortk  aide 
^  Frmitb  alr^  kiMwn  aa  the  Vmbag  BoiMh^  wiiidi  had 
h^s^m  parti/  diMtn>f €d  bj  fire.  The  wert  wall  of  the  baildizig 
bad  faJlioi  in,  the  roof  aod  the  floors  had  been  burnt  out  for  a 
h4!i$fiti  of  mx  atoriea  and  the  front  wall  waa  kfl  standing  per- 
p^nulieulzr  and  plumb,  bot  without  any  lateral  support,  Griffith 
k  Htnm  were  independent  eontraetors,  the  Gaff  Estate  haTing 
riMW^rved  no  control  or  direetion  orer  the  work  to  be  done.  Biahop 
waa  an  independent  eontraetor  under  GrUfith  k  Sons  in  taking 
down  part  of  the  building,  but  waa  not  to  rebuild  any  portion 
of  it.  In  taking  down  a  part  of  the  wall  Bishop  employed  a 
derriek  whidi  waa  anchored  to  the  building  adjoining  the  Frei- 
\}erg  Building  and  known  as  the  Moyse  Building.  It  was  claimed 
that  this  derrick  was  def eetive  in  this  particular^  that  Acre 
waa  a  goose  neck  or  iron  strap  which  held  one  of  the  stiff  legs  to 
the  sill  of  the  derrick,  there  being  two  stiff  l^;s  and  one  mast 
constituting  the  iq>right  portion  of  the  derrick.  In  one  of 
these  stiff  legs  there  was  but  one  bolt,  three-eighths  or  three- 
fourths  of  an  inch  in  diameter,  whereas  it  was  intended,  and 
th<ire  were  places  for  three  bolts.  While  lifting  a  stone  from  the 
coping  of  the  wall  fronting  on  Fourth  street  this  derrick  col- 
lapsed and  the  only  bolt  which  was  holding  one  of  the  stiff  legs 
of  the  derrick  was  sheered  off,  thereby  allowing  the  derrick  and 
the  mast  and  the  other  stiff  leg  to  fall  over  into  the  burned  build- 
ing, and  in  so  doing  it  struck  Baumann,  who  was  on  the  wall 
working  with  the  derrick,  throwing  him  into  Fourth  street  and 

killing  him. 

Ttie  basis  of  the  plaintiff's  claim  of  his  right  to  recover  for 
the  death  of  the  decedent  is  that  the  work  was  inherently  danger- 
ous and  that  aa  a  consequence  thereof  neither  the  owner  nor  the 
contractor,  nor  a  sub-contractor  could  be  relieved  from  liability 
on  account  of  negligence  in  the  doing  of  this  work. 
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Before  goin^  to  trial ;  upon  the  motion  of  Bishop  and  the  Gaff 
Estate;  the  plaintiff  elected  to  pnrsne  GrifSth  &  Sons  and  con- 
sented to  the  dismissal  of  the  Gaff  Estate  and  Bishop  from  the 


Upon  the  trial  of  the  case  to  a  jury  on  the  issues  joined  a 
verdict  of  $2,500  was  returned  in  favor  of  the  plaintiff,  ad- 
ministrator.   A  new  trial  is  asked,  principally  on  four  grounds: 

IHrst.  That  the  work  of  taking  down  this  waU  was  not  in- 
trinsicallj  or  inherently  dangerous,  and  therefore  neither  the 
Gaff  Estate  nor  Griffith^  &  Sons  would  be  liable  to  the  plaintiff 
even  though  there  was  negligence  in  the  construction  of  the 
derrick  because  Bishop  was  an  independent  contractor  and  un- 
less the  work  was  inherently  or  intrinsically  dangerous  the  rule 
of  respondeat  superior  applies. 

Second.  That  the  evidence  shows  that  the  plaintiff's  decedent, 
Baumann,  was  guilty  of  contributory  negligence  in  remaining  on 
the  wall  after  being  ordered  off  by  Bishop,  his  employer,  and 
incidentally  that  he  assumed  the  risk  inasmuch  as  it  was  (me  of 
the  dangers  incident  to  the  business. 

Third.  That  the  death  of  the  decedent  was  not  the  result  of 
the  inherent  or  intrinsic  danger  of  the  wall  or  the  work  of  taking 
it  down,  but  was  the  result  of  collateral  negligence. 

Fourth.    That  the  damages  awarded  by  the  jury  are  excessive. 

It  was  admitted  by  counsel  for  defendant  that  if  the  wall  was 
inherently  or  intrinsically  dangerous  or  the  taking  down  of  the 
wall  was  intrinacally  or  inherently  dangerous,  then  the  owner 
of  the  property  and  Griffith  &  Sons  could  not  escape  liability  for 
any  negligence  of  Bishop  in  taking  down  the  wall,  even*  though 
Bishop  was  an  independent  contractor.  The  court  submitted  to 
the  jury  the  question  of  fact,  whether  or  not  the  wall  was  in- 
herently or  intrinsically  dangerous,  and  also  the  question  of  fact 
whether  or  not  the  taking  down  thereof  was  intrinsicaUy  or  in- 
herently dangerous.  The  court  believes  that  this  was  the  proper 
course  to  pursue  in  reference  to  this  case  and  that  the  question 
of  intrinsic  danger  or  inherent  danger  of  the  wall,  or  the  work, 
were  questions  of  fact  not  to  be  determined  by  the  court,  but 
by  the  jury  under  all  the  evidence  and  the  circumstances  of  the 
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The  court  believes  that  the  case  of  The  Cincinnati  &  Coving- 
ion  Bridge  Co.  v.  Steinbrock,  61  Ohio  St.,  250,  must  control 
in  this  case.  Whatever  may  be  the  decisions  in  other  states  it 
would  seem  that  our  Supreme  Court  in  the  case  just  cited  has 
held  that  a  ruined  wall  after  a  fire  is  intrinsically  and  inherently 
dangerous,  and  that  the  liability  for  negligence  in  taking  it  down 
can  not  be  shifted  by  the  owner  of  it  onto  an  independent  con- 
tractor or  sub-contractor.  It  is  true  that  there  are  cases  in 
other  states  which  appear  to  hold  a  contrary  view  to  that  ex- 
pressed in  the  Steinbrock  case,  to-wit:  Engel,  Admr.,  v.  Club, 
137  N.  Y.,  100 ;  McCaffery  v.  BaUroad  Co.,  61  N.  Y.,  178 ;  King 
V.  BaUroad  Co.,  66  N.  Y.,  181 ;  Harkins,  Admr.,  v.  Sugar  Befin- 
ing  Co.,  122  Mass.,  400 ;  Schip  v.  Pabsi  Brew.  Co.,  64  Minn.,  22 ; 
Beilly  v.  C.  N.  W.  By  Co.,  122  Iowa,  525. 

The  court  feels,  in  view  of  the  decision  in  the  Steinbrock  case, 
that  he  is  bound  to  hold  that  under  the  most  favorable  view  to 
the  defendants,  the  question  of  whether  or  not  the  waU  was 
dangerous  and  the  taking  down  thereof  intrinsically  dangerous, 
were  questions  of  fact  to  be  submitted  to  the  jury.  Upon  these 
questions  the  jury  have  found  against  the  defendant  and  the 
court  is  not  disposed  to  disturb  the  verdict  on  that  ground. 

It  is  urged  that  Baumann  was  guilty  of  contributory  negli- 
gence by  being  on  the  wall  after  being  ordered  to  remain  off  by 
Bishop,  his  employer.  It  was  necessary  for  Baumann  to  be  on 
the  wall  in  the  prosecution  of  the  work  assigned  to  him.  There 
was  evidence  tending  to  show  that  Bishop  ordered  all  the  men 
to  get  off  the  woU  whenever  a  strain  was  to  be  taken  by  the 
derrick,*  but  there  was  also  evidence  tending  to  show  that 
Christy,  the  foreman,  ordered  the  men,  including  Baumann,  to 
remain  upon  the  wall  and  do  the  work  which  was  assigned  to 
them  in  manipulating  the  derrick.  The  jury  under  the  evidence 
might  well  have  found  that  Baumann  was  not  guilty  of  con- 
tributory negligence. 

It  is  also  urged  that  Baumann  knew  the  danger  and  that  this 
danger  was  incident  to  the  employment  and  that  he,  in  contem- 
plation of  law,  assumed  the  risk  of  this  danger.  The  court  is  of 
the  opinion  that  Baumann  did  not  assume  the  risk  of  a  defective 
derrick,  especially  inasmuch  as  it  does  not  appear  clearly  from 
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the  evidence  that  Baumann  assisted  in  constructing  this  part 
of  the  derrick  which  was  defective,  the  stiff  leg,  the  goose  neck 
and  the  bolt.  In  this  connection  it  may  not  be  amiss  to  say  that 
the  conrt  is  not  in  sympathy  with  the  rule  of  law  which  holds 
that  the  employe  assumes  all  the  risks  incident  to  his  employ- 
ment, and  would  not  apply  this  rule,  unless  it  was  one  which 
clearly  falls  within  the  decisions  of  this  state.  The  court  does 
not  feel  that  the  evidence  in  this  case  establishes  the  fact  that 
this  was  one  of  the  risks  incident  to  Bauman's  employment 
which  he  assumed  when  he  went  to  work  for  Bishop. 

And  next  it  is  urged  that  the  injury  was  the  result  of  col- 
lateral negligence,  and  did  not  grow  out  of  the  intrinsic  or  in- 
herent danger  of  the  wall  of  the  work  of  taking  it  down.  The 
court  is  very  much  impressed  with  this  claim,  and  were  it  not 
for  the  Steinbrock  case,  would  be  disposed  to  set  the  verdict 
aside  on  the  ground  that  the  giving  way  of  the  derrick  which 
caused  the  death  of  Baumann,  was  a  collaterial  incident  or 
circumstance  and  collateral  negligence  connected  therewith  for 
which  neither  the  Oaff  Estate  nor  the  contractor  would  be  liable. 
The  defendant's  contention  as  to  this  feature  of  the  case  is 
strongly  supported  by  the  case  of  Schipp  v.  Pabst  Brewing  Com- 
pany, 64  Minn.,  22. 

It  appears  to  the  court  that  the  accident  did  not  grow  out  of 
the  condition  of  the  wall,  but  it  grew  out  of  the  negligent  con- 
struction of  the  derrick,  something  collateral  to  the  wall,  but  in 
view  of  the  language  employed  by  the  Supreme  Court  in  the 
Steinbrock  case,  the. court  does  not  feel  now  and  did  not  feel 
when  the  motion  was  made  to  arrest  the  case  from  the  jury  at 
the  close  of  all  the  testimony,  that  the  plaintiff  was  not  entitled 
to  recover.  Without  undertaking  to  quote  aU  of  the  language 
of  the  Supreme  Court  in  the  Steinbrock  case,  it  will  be  suflS- 
cient  to  say  that  it  appears  to  the  court  to  bear  out  the  con- 
tention of  the  plaintiff  that  the  defendant  is  liable.  On  page 
222,  the  Supreme  Court,  quoting  from  the  language  of  Cock- 
bum,  Chief  Justice,  in  Bower  v.  Peate,  this  language  occurs: 

''That  a  man  who  orders  a  work  to  be  executed,  from  which, 
in  the  natural  course  of  things,  injurious  consequences  to  his 
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nei^bor  mmt  be  ezpeeted  to  arbe,    •    •    •    ^Mn  not  rdiere 
faimielf  from  liabilily/'  ete. 

And  again  on  page  224,  the  eoort  saja: 

^^It  is  the  danger  to  others  inddent  to  the  perfonnanee  of  the 
work  let/'  ete. 

And  again  on  page  227  the  eoort  aaya: 

^'And  taking  than  down  (walla)  wonld  neeeasarily  be  attend- 
ed with  danger  to  othera." 

This  aeema  to  be  broad  enough  to  include  die  caae  of  an  em- 
pk^e  or  servant  of  an  independent  contractor,  althoogh  the 
court  believea  that  if  it  were  not  for  this  decision  he  would  be 
warranted  in  holding  that  the  death  of  the  decedent  was  the 
result  of  collateral  negligence,  for  which  the  superior,  Bishop, 
would  alone  be  liable. 

It  is  ui^ed  that  $2,500  damages  are  excessive.  This  sum  is 
certainly  not  a  large  amount  for  the  value  of  a  human  life,  if 
the  defendant  is  at  all  liable.  The  jury  were  charged,  and  cor- 
rectly so,  that  they  were  at  liberty  to  fix  any  sum  that  they 
might  desire  as  the  value  of  the  plaintiff's  damages  hy  reason 
of  the  death  of  the  intestate  not  to  exceed  $10,000,  the  limit 
fixed  by  the  statute.  They  were  also  instructed  that  they  could 
take  into  consideration  not  only  the  pecuniary  money  value  that 
decedent  was  to  the  mother,  but  they  could  take  into  considera- 
tion his  value  to  her  as  an  advisor  and  comforter  and  other 
elements  that  have  been  held  to  be  proper  to  be  considered  by 
the  jury  in  fixing  the  amount  of  damages. 

The  court  is  not  disposed  to  make  a  remittitur  of  damages, 
because  as  a  rule  such  remittitur  inures  to  the  benefit  of  the 
defendant  and  militates  against  the  plaintiff  without,  as  a  rule, 
resulting  in  terminating  the  cause  of  action.  It  was  peculiarly 
the  province  of  the  jury  to  fix  the  amount,  and  while  the  court 
might  feel  that  the  damages  were  more  than  he  would  have 
awarded,  it  must  be  borne  in  mind  that  it  is  not  the  province 
of  the  court  to  fix  the  amount  of  damages,  but  that  it  is  peculiarly 
the  right  of  the  jury  to  do  so. 
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In  view  of  all  that  has  been  said,  the  court  is  of  the  opinion 
that  the  motion  for  a  new  trial  should  be  overruled.  If  the 
higher  court  should  hold  that  the  evidence  shows  that  the  death 
of  Baumann  was  the  result  of  collateral  negligence,  or  that  the 
doctrine  which  holds  the  owner  or  the  contractor  liable  when 
the  work  is  inherently  dangerous,  does  not  extend  to  a  Uabilily 
to  the  servants  of  an  independent  contractor,  then  this  case  is 
in  such  shape  that  it  can  be  quickly  disposed  of.  Motion  for  a 
new  trial  overruled. 


NEW  SBcurr  service  law  mvaud. 

Common  Pleas  Gbnrt  of  Franklin  Coonty. 

Thb  Statb  of  Ohio,  ex  bel  Charles  E.  McGannon,  v.  Fbed  M. 
Saybb,  as  Auditob  op  Franklin  County,  Ohio. 

Decided,  October,  1911. 

dnutUuiional  Law-Secret  Ojftcer  for  Prosecuting  Attomeu— Section 
teiS-1  Inoperative  and  Section  1541  Remains  in  Force — Uncertain 
Meaning  of  the  Term  **Presiding  Judge,*' 

Section  2915-1  of  the  General  Code,  providing  for  tbe  appointment  of  a 
secret  serylce  officer  by  tbe  prosecuting  attorney,  is  inoperative 
and  void  for  tbe  reason  tbat  it  is  impossible  to  determine  wbat 
Judge  or  officer  is  designated  by  tbe  statute  to  fix  tbe  compensaticm 
of  sucb  appointee;  and  inasmucb  as  it  can  not  be  supposed  tbe 
Legislature  would  bave  repealed  tbe  existing  act  providing  for  tbe 
appointment  of  such  an  officer  without  providing  a  substitute  there- 
for, and  these  acts  so  far  as  the  attempted  amendment,  supplement 
or  repeal  are  concerned  relate  to  a  single  subject.  Section  1541 
remaina  In  foraei 

Bathmkll,  J. 

Relator  saes  for  a  writ  of  mandamns  commanding  Anditor 
Sayre  to  deliver  him  a  warrant  for  payment  of  $62.50  for  serv- 
ices as  secret  service  officer.  He  alleges  his  appointment  by  the 
jndges  of  the  Common  Pleas  Court  of  Franklin  County;  and 
also  his  appointment  by  the  prosecuting  attorney  of  said  county 
and  the  fixing  of  his  compensation.    His  salary  was  fixed  by 
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said  judges  Januarj  1st  1909,  at  $L5Ciri  per  amniB:  and  on 
April  29tt  1911.  by  the  presidiiig  judge  of  the  thiid  sobdivifiicHi 
of  the  fifth  jndieial  diitriet  at  same  rate.  He  aTers  that  on  Sep- 
tember 1st  1911,  having  performed  the  aerfieei  to  which  he  was 
appointed,  the  aaditm*  refnaed  to  iasae  him  a  warrant  apon  his 
Toneher  duly  approved  by  one  of  tlie  judges  of  this  oomt. 

The  answer  admits  the  avermaits  of  the  petition  except  the 
alleged  authority  of  the  preoding  jndge  of  the  third  sabdivisaon 
of  the  fifth  jndieial  district  to  fix  the  compensation  of  relator 
as  alleged,  and  joins  issae  as  to  the  authority  of  the  said  pread* 
ing  jadge  to  act  under  Section  2915-L  General  Code  (O.  L.  VoL 
102.  p.  78;,  on  the  ground  that  the  same  is  inoperative  and  void. 

The  ease  involves  the  eonstruction  of  Section  2915>1  of  the 
General  Code  found  in  VoL  102  O.  L.,  pp.  77  and  78. 

Section  2915-1  is  as  follows : 


<<i 


The  prosecuting  attorney  may  appoint  a  secret  service  officer 
whose  duty  it  shall  be  to  aid  him  in  the  collection  and  discovery 
of  evidence  to  be  used  in  the  trial  of  criminal  eases  and  matters 
of  a  criminal  nature.  The  compensation  of  said  officer  shall  be 
fixed  by  the  presiding  judge  of  the  court  of  common  pleas  of  the 
subdivision  of  that  judicial  district  and  shall  not  be  less  than 
one-fourth  nor  more  than  one-half  of  the  official  salary  of  the 
prosecuting  attorney  per  year,  payable  monthly,  out  of  the 
county  fund,  up<m  the  warrant  of  the  county  auditor." 

It  is  contended  this  section  is  inoperative  because  it  is  impos- 
sible to  ascertain  what  judge  or  officer  was  meant  by  the  Legis- 
lature in  the  use  of  the  words  *' presiding  judge  of  ike  court  of 
common  pleas  of  the  subdivision  of  that  judicial  district." 

Can  it  be  ascertained  by  the  application  of  the  rules  of  statu- 
tory construction  what  the  Legislature  intended  by  the  use  of 
the  words  just  noted? 

It  is  fundamental  that  when  the  words  of  a  statute  are  plain, 
explicit  and  unequivocal  a  court  is  not  warranted  in  departing 
from  their  obvious  meaning  although  from  considerations  arising 
outside  the  language  of  the  statute  it  may  be  conceived  that  the 
Legislature  intended  to  enact  something  different  from  what  it 
did  in  fact  enact.     (Woodbury  &  Co.  v.  Berry,  18  0.  S.,  456.) 

The  state  is  divided  into  nine  common  pleas  districts;    and 
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these  with  the  excepticm  of  Hamilton  counly,  which  constitutes 
one  district,  are  each  divided  into  three  subdivisions.  The 
judges  are  officers  for  the  entire  district,  but  are  elected  by  the 
electors  of  a  subdivision  of  the  district  in  which  they  reside. 

The  law  provides  that  the  judges  of  the  common  pleas  court 
in  each  common  pleas  district  shall  designate  a  supervising  judge 
for  certain  purposes. 

There  is  thus  provided  a  super^insing  judge  far  a  common  pleas 
district;  but  we  know  of  no  provision  in  law  for  a  presiding 
judge  of  a  subdivision  of  a  common  pleas  judicial  district. 

It  is  urged  that  the  "supervising  judge  of  the. district"  is 
meant  by  the  term  ''presiding  judge/' 

The  rule  that  the  plain,  explicit',  unequivocal  words  ''of  the 
subdivision  of  that  judicial  district''  used  to  describe  the  officer 
whose  duty  it  is  by  the  statute  to  fix  the  compensation  of  the 
secret  service  officer,  apparently  forbids  departing  from  their 
obvious  meaning.  The  language  of  the  section  specifies  "subdi- 
vision" and  not  the  "district"  and  excludes  such  officer;  for  the 
Legislature  is  held  to  mean  what  it  has  plainly  expressed. 

It  is  contended  further  that  in  this  subdivision  by  established 
custom  there  is  such  an  officer  referred  to  in  the  statute  as  at- 
tested by  the  appointment  of  the  relator.  In  tins,  the  third  sub- 
division of  the  fifth  judicial  district,  where  there  are  six  judges 
of  the  court  of  common  pleas,  it  has  been  the  practice  for  years, 
as  a  matter  of  convenience,  to  name  a  presiding  judge,  and  this 
custom  may  prevail  in  a  few  subdivisions  similarly  situated.  But 
it  is  not  contended  that  in  a  very  large  number  of  the  subdivi- 
sions of  the  common  pleas  judicial  districts  of  the  state  there 
is  any  such  practice  or  custom,  and  from  the  facts  and  circum- 
stances of  the  case  this  can  not  be ;  and  if  that  be  the  official  in- 
tended by  the  statute  to  fix  the  compensation  of  the  secret  service 
officer,  then  the  law  would  be  void  because  lacking  in  uniform 
operation  throughout  the  state. 

Again  it  is  suggested  that  the  Legislature  by  the  words,  ''pre- 
siding judge  of  the  subdivision,"  meant  "any  judge  that  hap- 
pened to  be  on  the  bench  in  that  sui)division/'  or  is  equivalent  to, 
"the  judge  of  the  court  of  common  pleas  of  the  subdivision  of 
that  judicial  district  presiding  (in  that  or  the  county). 
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These  suggested  coisstractions  of  the  intent  of  the  law  still 
leave  indeterminate  the  oflScer  whose  duty  it  is  to  fix  the  com- 
pensation of  the  secret  service  oflScer;  and  call  for  transposi- 
tion and  interpolation  of  words.  In  a  number  of  subdivisions 
several  judges  are  on  the  bench  presiding  in  their  respective 
courts,  and  who  can  determine  which  one  is  designated.  And  as 
to  equivalent  meanings,  in  SUngluff  v.  We<wer,  66  O.  S.,  621, 
627,  the  court  quotes  with  apparent  approval  McClusky  v.  Crom- 
well, 11  N.  Y.,  593,  where  it  is  observed  that  "the  office  of  inter- 
pretation is  to  bring  sense  out  of  the  words  used  and  not  bring 
sense  into  them." 

Upon  consideration  of  the  able  arguments  made  and  authori- 
ties cited  in  this  case  we  are  of  opinion  that  the  Attorney-Gen- 
eral is  correct  in  his  contention  that  this  section  of  the  General 
Code  in  question  is  void  and  inoperative  for  the  reason  that  it  is 
impossible  to  ascertain  what  judge  or  officer  is  meant  by  the 
statute  whose  duty  it  is  to  fix  the  compensation  of  the  secret 
service  officer. 

While  the  law  in  question  repeals  Sections  1541,  2916,  6184, 
6185  and  6186  of  the  General  Code,  these  sections  still  remain  in 
force  and  effect  since  we  can  not  suppose  that  the  Legislature 
would  have  repealed  the  acts  providing  for  the  employment  of 
a  secret  service  officer  without  providing  a  substitute  therefor — 
the  acts  so  far  as  the  attempted  amendment,  supplement  and  re- 
peal are  concerned  relating  to  a  single  subject.  Section  1541 
of  the  General  Code  remaining  in  force,  under  the  facts  recited 
in  the  petition,  the  relator  is  entitled  to  the  writ  of  mandamus 
prayed  for  under  his  appointment  of  January  1st,  1909.  Writ 
allowed. 
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REMAINDERMEN  WITHOUT  RIGHT  TO  PARTITION. 

Common  Pleas  Court  of  Marion  County. 

Emma  E.  Bryson  v.  Charlotte  Briggs  et  al. 

Decided,  May  Term,  1911. 

Partition— Does  Not  Lie  Where  There  is  an  Outstanding  Life  Estate 
in  the  Whole  Tract— Meaning  of  Partition — Section  lf^29. 

The  right  to  immediate  possession  is  essential  to  the  right  to  partition. 
A  remainderman,  therefore,  is  not  entitled  to  partition,  notwith- 
standing the  owner  of  the  intermediate  estate  consents  thereto. 

Copeland  &  Bartram,  for  plaintiff. 
Jacoby  &  Donithen,  contra. 

Duncan,  J. 

Demurrer  to  petition. 

The  plaintiff  seeks  partition  of  an  estate.  He  is  the  owner 
of  the  undivided  one-half  of  the  estate  and  the  defendants, 
Otto  G.  Briggs  and  Luther  A.  Briggs,  of  the  other  half,  all 
subject  to  the  life  estate  of  the  defendant,  Charlotte  Briggs. 
Al  demurrer  is  interposed  to  the  petition  upon  the  ground 
that  partition  does  not  lie  where  there  is  an  outstanding  life 
estate  in  the  whole  tract.  This  contention  must  be  sustained. 
Partition  operates  upon  the  possession.  The  object  of  the  pro- 
ceeding is  to  secure  to  the  tenant  the  exclusive  possession  of 
hifl  share  of  the  joint  property  and  where  the  petition  does  not 
state  facts  upon  which  the  court  can  take  jurisdiction  of  the 
possession,  no  such  possession  can  follow  the  judgment.  Tabler 
V.  Diseman,  2  Ohio  St.,  207. 

An  answer  and  cross-petition  is  filed  by  the  owner  of  the 
life  estate  consenting  to  the  partition  and  the  sale  and  prays 
that  she  may  be  paid  the  value  of  her  life  estate  out  of  the 
proceeds.  This,  of  course,  the  demurrer  does  not  reach.  The 
demurrer  is  to  the  petition  only.  But  I  am  asked  whether 
partition  would  lie  in  case  these  facts  were  set  up  in  the  peti- 
tion also.  I  am  inclined  to  think  not.  It  is  held  that  where 
the  remainder-man  is  also  the  owner  of  a  life  estate,  that  par« 
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tition  may  be  had  at  his  instance,  **but,"  the  court  say  *'  (unless 
by  consent  of  the  other  owners  of  the  remainder)  there  ought 
not  b^  a  partition  of  the  residue  among  them,  for  the  rea- 
son that,  if  it  should  be  done,  they  could  acquire  thereby  no 
present  right  to  the  possession  of  their  shares  so  set  off/'  Elrod 
V.  Bass,  1  C.  C,  38;  Toledo  Loan  Co,  v.  Larkin,  1  C.C.(N.S.), 
473 ;  Morgan  v.  Staley,  11  Ohio,  389. 

That  is  to  say,  such  tenant  in  common  is  entitled  to  have 
his  share  set  off  to  him,  but  that  partition  can  not  be  forced 
upon  the  other  remainder-men.  It  would  certainly  follow  from 
.this  that  if  the  plaintiff  does  not  own  the  life  estate  either  on 
the  whole  tract  or  some  part  of  it,  that  partition  can  not  be  had 
without  the  mutual  consent  of  all.  To  entitle  him  to  partition, 
the  court  must  first  find  that  the  plaintiff  has  a  legal  right  to 
some  part  of  the  estate,  and  upon  this  finding  commissioners 
are  appointed  to  make  it.    General  Code,  12029. 

Partition  means  division — ^not  sale.  The  writ  is  directed 
to  the  sheriff  with  the  command  that,  by  the  oaths  of  the  com- 
missioners, he  cause  to  be  "set  off  and  divided"  to  the  plaintiff, 
or  each  party  in  interest,  such  part  and  proportion  of  the  estate 
as  the  court  orders.    General  Code,  12030. 

There  is  no  provision  by  which  the  court  may  determine 
the  part  or  proportion  of  the  estate  which  may  be  set  off  and 
divided  to  the  owner  of  the  life  estate.  Of  course,  the  life  es- 
tate could  be  appraised  separate  from  the  whole  estate  and 
paid  for  out  of  the  sale,  if  the  sale  is  had,  but  there  is  no  right 
to  force  a  sale  where  there  is  no  right  of  partition.  The  right 
to  a  sale  depends  upon  the  right  of  the  plaintiff  to  partition, 
ad  a  condition  precedent,  and  a  sale  follows  only  when  the  com- 
missioners find  that  the  estate  can  not  be  divided  without  mani- 
fest injury  to  its  value  and  there  is  no  election  to  take  at  their 
appraisement.     General  Code,  12034-12036. 

If  there  was  a  provision  whereby  the  tenant  in  common  could 
enforce  the  sale  of  the  estate  not  dependent  upon  the  right  to 
partition,  I  would  be  inclined  to  hold  that  the  petition  with  the 
proposed  amendment  would  be  good,  but  there  is  no  such  pro- 
vision, as  already  explained,  and  holding  the  views  which  I 
.have  expressed,  the  demurrer  must  be  sustained. 

Judgment  accordingly. 
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1911.]  Fleming  v.  McGoiley  et  aL 


DETIMilNATION  OF  MCtfTS  OF  JUBGMEirr  CREDITORS 

IN  LANM  or  A  DBCBDENT. 

Common  Pleas  Court  of  Franklin  Cbunty. 
Mabgaret  Fleming  v.  John  G.  McGufpey  et  al. 

Decided,  November  29,  1910. 

DecedenVs  Estates— Probate  Court  Without  Equity  Jurisdiction  to  De- 
termine Equities  and  Set  Aside  heeds — Procedure  for  Ascertaining 
Rights  of  Judgment  Creditors  in  Lands  of  o  Decedent, 

In  a  proceeding  by  an  administrator  to  sell  real  estate  to  pay  debts, 
there  is  no  general  equity  power  in  the  probate  court  which  will 
permit  of  a  determination  of  the  rights  of  judgment  craditors  of 
the  estate  in  land  claimed  by  the  widow  by  virtue  of  a  lost  deed 
which  she  caused  to  be  restored  after  her  husband's  death;  but 
the  proper  forum  for  Judgment  creditors  thus  situated  is  in  the 
common  pleas  court,  where  they  may  file  an  action  in  the  nature 
of  a  creditor's  bill  asking  to  have  the  deed  in  question  set  aside 
and  the  land  sold  to  satisfy  their  Judgmenta 

Daugheriy  &  Todd,  M.  E.  ThraUkia  and  W.  T.  8.  O'Harra, 
for  plaintiff. 

John  J.  Stoddard,  W.  R.  Williams  and  P.  C,  Rector,  for  de- 
fendants. 

DeWitt  <fe  Hubbard,  for  I^rs.  Haviland. 

Flarizel  Smith,  for  Dr.  Clare  Smith. 

KlNKBAD^  J. 

A  demurrer  to  the  petition  of  the  plaintiff  and  to  the  cross- 
petitions  of  defendants  by  Mary  E.  Haviland  is  submitted. 

The  action  of  plaintiff  and  of  the  cross-petitioners  is  in  the 
nature  of  a  creditor's  bill  upon  judgments  obtained  by  them 
against  the  bondsmen  of  an  executor.  Mary  B.  Haviland  is 
the  widow  of  ]VIichael  Haviland,  deceased,  who  was  one  of  the 
bondsmen  on  the  executor's  bond. 

The  rights  of  the  respective  parties  were  determined  upon  a 
general  demurrer  to  the  petitions  and  cross-petitions  nearly  two 
years  ago,  a  report  of  which  decision,  with  the  facts  stated  in 
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full,  is  found  in  Fleming  v.  McGuffey  8  N.P.(N.S.),430.     The 
present  demurrer  is  submitted  upon  two  grounds : 

First,  that  the  court  has  no  jurisdiction  of  the  subject-matter 
of  the  action ;  second,  that  the  plaintiff  has  no  legal  capacity  to 
sue,  and  the  cross-petitioners  have  no  legal  capacity  to  sue. 

It  is  argued  that  plaintiff  and  cross-petitioners  being  mere 
creditors  of  the  deceased,  Michael  Haviland,  can  not  collect  their 
judgment  debts  in  an  action  of  this  character  against  the  ad- 
ministrator of  the  decedent's  estate  by  enforcing  a  sale  of  his 
real  estate  as  sought  in  the  petition ;  that  it  is  the  exclusive  func- 
tion of  the  administrator  to  s6ll  the  land  and  pay  the  debts  of 
the  estate. 

The  plaintiff  in  this  case  obtained  judgment  against  Michael 
Haviland 's  estate  November  11,  1904.  The  cross-petitioner,  the 
Tribune  Fresh  Air  Society,  obtained  its  judgment  June  17, 1905 
Immediately  upon  the  conclusion  of  the  original  case  to  test  the 
liability  of  the  Haviland  estate  upon  the  executor's  bond,  which 
was  April  22,  1902,  Mary  E.  Haviland  commenced  her  action 
in  this  court  which  was  concluded  June  18,  1904,  in  which  the 
destroyed  deed  was  restored,  which  placed  the  title  to  the 
premises  in  controversy  in  her. 

As  stated,  this  court  upon  general  demurrer  has  found  thp 
equities  in  favor  of  the  petitioner  and  cross-petitioner  and 
against  Mary  E.  Haviland,  and  all  that  remains  to  be  done  is 
to  try  the  case  upon  the  facts.  If  the  petitioners  establish  thei" 
contention  upon  trial,  a  court  of  etjuity  will  be  called  upon  t-^ 
decree  that  the  property  in  question  belongs  to  the  estate  of 
Michael  E.  Haviland,  and  not  to  his  widow,  and  that  it  is,  there- 
fore, subject  to  sale  for  the  payment  of  his  debts.  These  facts 
make  it  readily  apparent  that  the  interposition  of  a  court  of 
equity  is  first  necessary  before  any  sale  of  the  property  can  be 

had. 

The  facts  in  this  case  remove  it  from  the  operation  of  the 
rule  applied  inSidener  v.  Hawes,  37  Ohio -St.,  532.  In  the  latter 
case  there  was  no  controversy  concerning  the  ownership  of  the 
lands  by  the  decedent,  but  it  was  conceded  to  be  in  him.  An 
heir,  to  whom  it  descended,  has  conveyed  it  away  without  there 
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haying  been  an  administration  of  the  estate,  the  debts  of  whir! 
had  not  been  paid.    The  sale  by  the  heir  conld  not  divest  the 
land  from  the  lien  of  the  debts.    While  the  court  in  this  ease  did 
settle  and  adjust  equities  which  the  purchaser  had,  this  relief 
was  incidental  and  not  paramount. 

In  the  case  in  hand  the  paramount  relief  demanded  concerns 
the  rights  of  the  estate  of  Haviland  and  his  widow.  She  cldims 
the  property  under  a  deed,  which  her  husband  destroyed  during 
his  lifetime,  he  promising  her  that  he  would  give  her  his  prop- 
erty by  will,  and  did  give  her  the  same  property  by  his  wiU.  The 
deed  was  given  to  the'wife  in  the  first  instance  for  a  stale  loan. 
She  accepted  the  terms  of  the  will,  took  pceseession  of  the  prop- 
erty, and  deeded  some  of  it  away.  She  did  not  see  the  neces.s 
of  having  the  destroyed  deed  restored  until  the  liability  of  the 
estate  to  these  creditors  on  the  bond  was  fixed.  She  immediately 
resigned  as  administratrix  of  her  husband's  estate,  brought  suit 
to  restore  the  deed  against  the  administrator,  but  did  not  make 
these  judgment  creditors  parties  thereto,  although  their  actions 
were  pending. 

These  matters  have  been  determined  upon  general  demurrer, 
and  the  facts  need  not  here  be  further  set  forth.  SufBcient  has 
been  stated  to  show  that  only  a  court  of  equity  upon  suit  of  the 
judgment  creditors  has  power  to  determine  the  equities  primarily 
between  them  and  Mary  E.  Haviland  concerning  the  land  in 
question. 

The  former  decision  in  fact  has  settied  the  nature  and  char- 
acter of  this  suit.  Whether  right  or  wrong,  this  court  has  with 
serupulous  care  made  a  finding  of  the  relative  rights  of  these 
parties  and  established  the  law  applicable  thereto.  Fleming  v. 
McGuffey,  8  N.P.(N.S.),  430. 

It  seems  idle  to  now  contend,  in  view  of  the  very  great  diffi- 
culty in  arriving  at  a  conclusion  concerning  the  equities,  that 
this  action  should  be  dismissed,  and  that  the  administrator  should 
commence  the  ordinary  legal  proceeding  to  sell  the  .real  estate. 
The  probate  court  has  no  general  equity  power  which  would  en- 
able it  first  to  determine  the  equitable  questions  involved  which 
is  a  necesBsary  pre-requisite  to  a  sale  of  the  real  estate.    This 
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ooort  eonld  not  entertain  an  ordinary  proceeding  to  sdl  real 
estate  without  first  determining  upon  an  independent  canse  of 
action  the  equitable  question  inTolved. 

I  have  made  diligent  search  among  the  authorities,  old  and 
new,  to  ascertain  whether  an  executor  or  administrator  has  the 
right  to  bring  a  suit  in  equity  to  cancel  or  set  aside  conveyances 
made  by  his  deced^it  for  any  reason  other  than  fraud  on  his 
part  to  defeat  his  creditors.  It  must  be  remembered  that  pro- 
ceedings to  sell  real  estate  are  of  statutory  origin.  The  common 
law  did  not  subject  the  lands  of  a  decedent  to  the  payment  of 
his  debts.  And  when  the  statute  .prescribed  tnis  remedy,  it 
designated  the  administrator  as  the  person  to  bring  the  action. 
It  seems  reasonable  that  the  powers  of  an  administrator  are  no 
broader  than  the  powers  conferred  upon  the  courts  by  this 
statut<»y  proceeding.  Under  the  old  system  when  the  adminis- 
trative features  of  an  estate  were  within  the  jurisdiction  of 
ecclesiastical  courts,  the  chancery  courts  furnished  a  remedy  for 
discovery  of  assets  which  were  concealed  by  heirs  or  embezzled 
by  the  administrator.  This  remedy  is  now  provided  by  statute 
but  does  not  and  may  not  be  applied  to  realty. 

I  find  in  Wisconsin  where  the  rule  prevails  that  courts  of 
original  equity  jurisdiction  have  general  equity  jurisdiction  with 
county  courts  (probate  courts)  over  matters  pertaining  to  settle- 
ment of  estates,  Bumham  v.  Norton,  100  Wis.,  8,  the  courts  recog- 
nize the  right  of  an  administrator  to  institute  an  independent 
suit  in  equity  to  acumulate  and  secure  the  custody  of  the  assets 
of  the  estate  so  that  they  may  be  distributed  among  those  right 
fully  entitled  to  them.  And  this,  too,  independently  of  the  stat- 
ute respecting  embezzlement  or  concealment  of  assets.  But  the 
remedy  was  not  pursued  respecting  title  to  real  estate.  Eisc).- 
traut  V.  Cornelius,  134  Wis.,  582. 

Shotwell  V.  Struble,  21  N.  J.  Eq.,  31,  is  an  illustration  of  a 
suit  in  equity  by  an  administrator  for  discovery  uid  injunction 
concerning  personalty.  Kirby  v.  Railway,  14  Fed.  Rep.,  261,  is 
an  instance  where  an  executor  of  a  deceased  member  of  a 
nership  maintained  a  suit  in  equity  to  discover  ttie  amount  due 
to  such  partnership,  and  to  recover  such  amount. 
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I  do  not  believe  there  ever  was,  or  is  now,  among  modem  de- 
eiaons,  any  precedent  or  authority  to  warrant  an  administrator 
to  bring  a  suit  in  equity  to  contest  the  title  or  right  to  property 
in  a  case  similar  to  the  facts  presented  here.  The  personal 
estate  was  always  regarded  in  equity  as  the  natural  primary 
fund  for  the  payment  of  debts  and  legacies.  It  was  but  natural, 
therefore,  for  the  courts  in  those  states  exercising  concurren 
jurisdiction  in  regard  to  the  settlement  of  estates,  to  still  recog- 
nize suits  in  equity  concerning  personalty  by  administrators. 
When  the  common  law  was  in  force,  and  the  deceased's  debts 
were  not  a  charge  upon  his  lands,  in  the  anxiety  of  courts 
of  equity  to  secure  justice  to  creditors,  very  slight  words  in  wiUs 
were  construed  as  creating  a  charge  on  lands  (Woemer,  Ad> 
ministration.  Section  490) .  So  in  tUs  state,  though  the  chancery 
jurisdiction  in  this  court  is  merely  auxiliary,  the  anxiety  of  the- 
court  in  the  exercise  of  such  equitable  jurisdiction  as  remains 
in  it,  should  be  directed  toward  the  recognition  of  a  suit  on  be- 
half of  judgment  creditors  under  circumstances  as  shown  here, 
to  subject  the  real  estate  standing  in  the  name  of  the  decedent 
for  a  long  time  prior  to  and  at  the  time  of  his  death,  and  claimed 
by  his  widow  under  these  circumstances,  where  there  is  the 
least  doubt  as  to  the  efficiency  of  the  ordinary  remedy  at  law  for 
the  sale  of  real  estate  by  an  administrator.  But  I  feel  satisfied 
from  careful  examination  of  this  subject  now  and  at  other  times, 
that  an  administrator  may  not  bring  a  creditor's  bill  to  de- 
termine equities  as  they  are  presented  by  the  facts  in  this  case. 
It  has  been  held  in  those  states  where  equity  jurisdiction  is  con- 
current in  courts  of  original  jurisdiction  with  those  exercising 
probate  jurisdiction,  that  a  creditor  may  institute  an  action  to 
subject  the  lands  of  a  decedent  to  sale,  where  the  administrator 
has  delayed  in  so  doing  for  an  unreasonable  length  of  time. 

And  when  there  has  been  no  administration,  and  the  heirs 
have  divided  the  properety  among  themselves,  the  right  of  a 
creditor  to  bring  the  action  is  recognized  (Cameron  v.  Cameron 
82  Ala.,  392).  So  in  this  state,  where  the  equity  jurisdiction  is 
auxiliary,  this  court  should  entertain  jurisdiction  in  a  case  like 
this  where  the  widow  who  claims  ownership  of  the  property  as 
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against  the  estate,  has  acted  as  administrator  throughout  the 
litigation  and  until  defeat  in  the  Supreme  Court,  and  who  did 
not  change  her  attitude  from  a  devisee  to  that  of  an  owner  by 
virtue  of  an  alleged  destroyed  deed,  until  the  liability  was  fixed 
against  the  state.  The  recognition  of  jurisdiction  in  equity  in 
the  case  of  Taylor  v.  Huber,  13  Ohio  St.,  288,  without  the  delay 
and  expense  of  successive  administrations,  is  not  stronger  justi- 
fication than  the  circumstances  of  this  case  show  for  retaining 
jurisdiction. 

The  contest,  as  I  view  it  now,  is  one  primarily  between  the 
judgment  creditors  and  Mary  E.  Haviland,  widow.  This  action 
is  in  the  nature  of  a  creditor's  bill  to  reach  assets  which  justly 
and  equitably,  so  far  as  the  pleadings  disclose,  belong  to  Michael 
Haviland 's  estate.  The  purpose  of  the  action  was  to  bring  this 
property  within  the  power  and  control,  of  the  administrator  of 
his  estate,  so  that  it  might  be  administered  and  distributed  by 
him.  Special  objection  is  made  because  the  petitioners  ask  sale 
of  the  real  estate  involved.  It  will  be  noticed  that  the  prayer 
of  the  petition,  relating  to  the  Haviland  property,  is  as  follows : 

**That  all  of  the  property  owned  by  Michael  Haviland  at 
the  time  of  his  decease  may  be  sold  to  pay  his  debts,  and  all  deeds: 
therefor  may  be  set  aside  and  declared  null  and  void  as  to  his 
creditors,  and  that  all  persons  now  owning  or  holding  any  of  his 
said  land  may  be  compelled  to  account  for  the  proceeds  of  such 
land  and  for  the  rents,  issues  and  profits  thereof/' 

It  is  shown  in  the  petition  that  Mary  E.  Haviland  has  made 
a  number  of  deeds  in  her  own  name,  and  the  petition  seeks  to 
have  these  lands  all  made  subject  to  the  payment  of  the  debts  of 
the  estate.  The  rule  is  that  the  court  will  afford  whatever  relief 
the  facts  pleaded  warrant,  the  several  prayers  if  inconsistent 
therewith  being  disregarded  if  necessary.  The  fact  that,  among 
other  reliefs  prayed  for,  the  complainants  here  ask  for  a  sale  of 
the  real  estate  is  not  material.  The  principal  relief  prayed  for 
concerns  title  and  equities  between  the  parties.  This  court  may 
proceed  to  hear  and  determine  the  rights  of  the  parties  under 
the  pleadings  in  this  case,  and  if  it  be  finally  found  that  the 
property  in  controversy  belonged  to  Michael  Haviland,  it  may 
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direct  that  the  same  be  tamed  over  to  the  administrator  to  be 
administered  by  him  according  to  law.  The  relative  powers  and 
functions  of  the  probate  and  common  pleas  conrts  in  respect  to 
the  settlement  of  estates  of  deceased  persons  are  clear  and  dis- 
tinct. There  is  no  difficulty  whatever  in  reaching  a  conclusion 
in  the  questions  raised  by  this  demurrer. 

The  power  of  probate  courts  in  Ohio  over  the  administration 
of  estates  is  so  broad,  minute  and  peremptory  that  the  general 
jurisdiction  originally  belonging  to  courts  of  chancery  over  the 
settlement  of  decedent's  estates  is  completely  taken  away  from 
this  court  and  wholly  transferred  to  the  exclusive  cognizance  of 
the  probate  courts.  Many  of  the  so-called  contentious  matters 
formerly  within  the  exclusive  jurisdiction  of  equity  have  been 
committed  to  the  jurisdiction  of  courts  of  probate.  This  court, 
however,  still  has  jurisdiction  in  equity  over  the  subject-matter 
of  a  decedent's  estate  for  any  special  purpose  not  within  the 
competency  of  the  probate  court.  This  jurisdiction  in  equity  is 
entirely  auxiliary  and  can  be  exercised  only  when  the  remedies 
conferred  upon  the  probate  court  are  imperfect  or  inadequate, 
and  with  reference  to  matters  which  lie  outside  of  the  regular 
course  of  administration  and  settlement  which  are  purely  of 
equitable  cog^nizance  and  which  do  not  come  within  tha  scope 
of  the  probate  jurisdiction.  See  1  Pomeroy,  Eq.  Jurisp.,  Sec- 
tions 235, 1154 ;  Piatt  v.  Longworth,  27  Ohio  St.,  159,  186 ;  Tay- 
lor V.  Huber,  13  Ohio  St.,  288;  McDonald  v.  Aien,  1  Ohio 
St.,  293. 

The  practice  was  not  so  clearly  drawn  when  this  court  exer- 
cised jurisdiction  in  probate  matters.  Cram  v.  Oreen,  6  Ohio, 
429;  Stiver  v.  Stiver,  8  Ohio,  217;  but,  as  stated  in  Piatt  v. 
Longwortk,  supra,  page  186 : 

"Since  the  probate  act  of  1853,  that  court  has  exclusive  juris- 
diction of  the  settlement  of  accounts  of  executors  and  adminis- 
trators. When  that  remedy  proves  inadequate  the  aid  of  a 
court  of  equity  may  be  invoked." 

In  Taylor  v.  Huber,  supra,  a  trust  was  enforced  in  equity 
without  the  delay  and  expense  of  successive  administrations. 
The  equitable  principle  expressed  in  a  dictum  in  McDonald  v. 
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Aten,  supra,  page  297,  has  material  bearing  on  the  case.     The 
judge  delivering  the  opinion  there  stated  that  cases  may  arise: 

''When,  from  the  peculiar  relations  of  the  administrator  to 
the  estate,  or  his  connection  with  a  title  sought  to  be  converted 
into  assets,  in  the  opinion  of  a  majority  of  the  court,  the  aid  of 
a  court  of  equity  may  be  invoked  by  a  creditor,  not  for  a  general 
settlement  of  the  estate  of  which  he  is  a  creditor,  but  for  the 
purpose  of  reaching  and  placing  in  the  hands  of  the  administra- 
tor assets  which  might  otherwise  not  be  reached.  But,  this  ob- 
ject accomplished,  the  court  of  equity  will  have  performed  its 
function,  and  leave  the  distribution  of  the  assets  thus  obtained, 
to  the  probate  court. 


>> 


Pomeroy,  Eq.  Juriap.,  Section  1154,  p.  2297,  states: 

"By  virtue  of  the  auxiliary  jurisdiction  of  equity,  a  creditor 
may  maintain  a  suit  somewhat  in  the  nature  of  a  creditor's  bill, 
to  reach  assets  which  justly  and  equitably  belong  to  the  estate 
and  to  bring  them  within  the  power  and  control  of  the  adminis- 
trator, so  that  they  may  be  administered  upon  and  distributed 
by  him." 

This  appears  to  be  precisely  what  the  petitioners  are  seek- 
ing to  have  done  in  this  case.  Or,  in  other  words,  if  the  lands 
are  finally  subjected  to  the  demands  of  the  creditors  in  this  case, 
if  found  necessary,  the  court  may  either  order  the  property  sold 
and  the  proceeds  turned  over  to  the  administrator  for  distribu- 
tion, or  it  may  direct  that  the  same  be  turned  over  to  the  admin- 
istrator to  be  sold.  The  court  may  exercise  its  discretion  by 
ordering  the  property  to  be  sold  in  this  proceeding  to  save  the 
expense  of  a  new  action  by  an  administrator.  .  It  is  claimed  here 
that  good  title  can  not  be  passed  to  the  purchaser  upon  a  sale 
ordered  in  this  proceeding.  This  contention  is  not  well  founded 
in  view  of  the  authorities  cited  in  this  opinion.  It  is  also 
claimed  that  the  petitioning  creditors  are  seeking  to  have  the 
proceeds  of  the  property  paid  over  direct  to  them.  This  claim 
is  not  well  founded  because  if  the  land  should  be  sold  in  this 
proceeding,  the  proceeds  thereof  will  be  directed  to  be  paid  over 
to  the  administrator  to  be  distributed  by  him  according  to  law. 

The  logical  result  of  the  contention  of  counsel  would  be  that 
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the  creditors  not  having  the  right  to  prosecute  this  action,  they 
must  resort  to  the  remedy  of  proceedings  to  sell  real  estate  by 
an  administrator  to  pay  debts.  This  question  may  become  per- 
tinent in  the  event  that  the  petitioners  are  successful  in  the 
trial  of  the  merits  of  the  action.  The  question  of  what  this  court 
would  finaUy  do,  touching  the  sale  of  this  property  in  the  event 
of  a  decree  in  favor  of  the  creditors,  has  an  important  bearing, 
upon  the  questions  raised  by  the  demurrer.  In  assuming  juris- 
diction in  equity  over  this  case,  the  court  may  observe  the  rule 
of  equitable  procedure  by  continuing  to  exercise  its  jurisdiction 
to  the  end  that  full  and  complete  justice  may  be  done  without 
regard  to  the  remedy  prescribed  by  law  for  the  sale  of  real  estate 
by  an  administrator  for  the  payment  of  debts.  Having  properly 
acquired  jurisdiction  over  the  Haviland  lands,  this  court  would 
hestitate  to  turn  the  sale  of  lands  over  to  an  administrator  after 
the  lapse  of  so  many  years  since  the  death  of  Michael  Haviland. 
in  view  of  the  holdings  by  intermediate  courts  in  the  state  touch- 
ing the  time  within  which  proceedings  by  an  administrator  to 
sell  lands  may  be  brought.  The  Superior  Court  of  Cincinnati, 
Sayler,  J.,  has  held  that  the  six  year  limitation  governs  such 
actions.  I  can  not  now  give  the  case  or  report,  but  it  was  an 
action  to  sell  lands  for  the  payment  of  a  legacy.  The  Circuit 
Court  of  Coshocton  County,  Ling  v.  Strame,  12  C.C.(N.S.). 
161,  in  an  action  to  quiet  title  as  against  the  claim  of  an  adminis- 
trator of  the  right  to  sell  the  decedent's  lands  immediately  upon 
the  death  of  the  widow,  has  held  that  the  six  year  limitation 
applies  to  the  right  of  an  administrator  to  sell  lands  on  the 
ground  that  the  liability  to  have  lands  taken  from  those  to 
whom  it  descends  and  applied  to  the  payment  of  the  debts,  is 
one  created  by  a  statute  and  is  governed  by  the  six  year  limita- 
tion.   Revised  Statutes,  4981  (General  Code,  11222). 

While  I  am  of  the  opinion  that  there  is  no  positive  statute 
of  limitation  applicable  to  such  proceedings,  and  though  the 
Supreme  Court  in  Lafferty  v.  Shinn,  38  Ohio  St.,  46,  and  in 
Taylor  v.  Thorn,  29  Ohio  St.,  569,  sustained  proceedings  by  an 
administrator  to  sell  real  estate  many  years  more  than  six  years 
after  the  death  of  the  decedent,  this  court  would  be  justified  in 
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naming  t^  mhltfX  thk  endiznn  in  thm  eamt  to  Ae  haasrd  of  aodk 
daiiwi  by  tixrAiu^  tiK  fftle  of  the  real  estate  «Y«r  tE>  jb  mimhk- 
it^rxU)fr  3itt^T  z  Aturtt  that  the  laudi  la  qiieirtim  firffr  ta 
MieluMJ  HaviUnd'ii  estate  It  wwild  for  tk» 
T0!amfBm  be  jtwtrfS«d  ia  erwtiinxin^  to  excroR  its 
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TbM  Cfmnt  sb/yald  b^  parnied  beeaoae  the  elaims  asKrled  haTe 
htm  prmteuted  m  doe  time  and  eqoitj  Aoald  eontiniie  to  exer- 
eim  Hm  joriedjetion  until  the  pfoeecdt  of  the  real  eitate  are 
pla4!:»»d  in  tbe  bands  of  the  administrstar  to  be  distribiited  ae- 
eordiog  to  law,  if  that  shoald  be  the  final  decree  in  the  ease. 
It  is  the  order  of  the  eoort  that  the  demurrer  to  the  petition 
and  ercNMkpetitions  be  overruled. 

DBMUKBsa  TO  Akswsb. 

A  demurrer  to  the  second  defense  in  the  answer  of  dare 
Hmiih  is  also  admitted  for  decision  in  this  ease.  The  defense 
alleges  that  tbe  administrator  of  the  estate  of  Michael  Havi- 
Jarid^  deceased,  is  tiie  party  prescribed  by  law  to  bring  and  main- 
tain an  action  for  the  sale  of  the  real  estate  of  the  deceased  to 
pay  the  debts.  The  demurrer  presents  the  same  question  as 
was  raised  by  that  of  Mary  £.  Hayiland  to  the  petition  and 
cross-petition.  It  assumes  a  different  phase,  however,  under  the 
facts  relating  to  the  Smith  property. 

The  demurrer  to  the  petition  and  cross-petition  was  over- 
ruled upon  the  theory  that  by  reason  of  the  claims  and  equities 
in  controversy  between  the  judgment  creditors  and  Mary  E. 
Hnviland,  this  proceeding  in  equity  was  necessary,  and  that  the 
ordinnry  proceeding  by  an  administrator  to  sell  was  inadequate. 
PiUt  1  ilnd  in  passing  upon  this  demurrer  and  stating  the  rea- 
Kons  for  the  action  taken  upon  it,  that  they  are  as  applicable  to 
thij  (leeUion  on  the  demurrer  of  Mary  E.  Haviland  and  strength- 
en mid  fortify  that  conclusion. 

'1  ho  facts  presented  by  this  demurrer  are  simply  that  Mary 
10.  Ilnviland  took  the  Smith  property  as  sole  devisee  and  in  thai 
cnpncity  she  conveyed  it  to  Lucien  Livingston,  September  10, 
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1898,  who  in  torn  conveyed  it  to  Clare  Smith,  October  17,  1303. 

It  is  nrged  by  counsel  for  Smith  that  the  mie  in  Sitlener  v. 
Hawes,  37  Ohio  St.,  532,  should  apply  to  the  property  involved 
in  this  demurrer. 

It  seems  to  me  that  impartial  reflection  upon  this  proposi- 
tion^ considering  the  facts,  will  at  once  disclose  that  the  circum- 
stances in  so  far  as  they  reflect  upon  the  character  of  relief  souglit 
and  which  must  be  granted  before  an  order  of  sale  is  made, 
wiD  show  that  the  equitable  remedy  now  being  pursued  by  the 
judgment  creditors  is  the  only  adequate  one.  The  question  in 
Sidener  v.  Hawes^  supra,  was  a  simple  matter  of  sale  of  the  real 
estate,  which  had  been  conveyed  away  by  an  heir  of  the  deced- 
ent, by  the  administrator  to  pay  debts.  There  was  no  primary 
and  paramount  equitable  relief  necessary  in  that  case  before 
a  sale  was  ordered.  Some  incidental  relief  subsequent  to  the 
sale  was  necessary  in  order  to  protect  the  equities  of  the  inno- 
cent purchaser.  We  need,  however,  only  to  carefully  read  the 
petition  and  cross-petition  in  this  case  to  readily  perceive  that 
this  proceeding  is  the  only  adequate  method  of  adjusting  the 
complicated  equitable  questions  concerning  all  the  property  in- 
volved in  the  case,  including  the  Smith  property  as  well  as  the 
facts  relating  to  the  remaining  portions  of  it.  The  judgment 
liability  asserted  in  this  case  is  a  joint  and  several  judgment 
rendered  against  John  G.  McGuffey,  Prank  P.  Hoffman,  Zeno 
C.  Payne,  Mary  Walton  and  llkfichael  Haviland,  or  against  the 
estates  of  the  deceased  persons.  It  is  averred  that  execution 
was  issued  upon  the  judgments  and  returned  niMa  bona. 
This  is  usually  regarded  as  a  condition  precedent  to  bringing  a 
creditor's  bfll,  that  some  of  the  defendants  to  the  judgment 
are  insolvent. 

It  is  ui^ed  in  argument  that  the  judgment  upon  the  claim 
of  the  petitioner  and  cross-petitioner  must  be  treated  in  the 
same  light  as  any  adjudication  in  an  action  on  a  claim  which 
has  been  rejected.  That  is,  the  debt  that  may  be  proved  in  the 
action,  "shall  be  paid  only  out  of  such  assets  as  remain  in  or 
eome  to  the  hands  of  the  executor  or  administrator  after  pay- 
ing the  sums  due  on  prior  order  of  distribution.''    General 
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Code,  10892,  10903.    General  Code,  10737,  forbidding  issuance 
of  execution  upon  a  judgment  against  an  administrator,  is  also 

cited. 

The  inferential  argument  made  from  these  provisions  is  that 
it  tends  to  show  that  the  ordinary  way  of  satisfying  the  judg- 
ments is  by  petition  to  sell  real  estate  by  the  administrator. 

The  design  of  the  statute  is  that  the  orderly  course  of  adminis- 
tration shall  not  be  affected  by  an  execution.  The  court  render- 
ing judgment  is  given  power  by  the  statute  to  so  regulate  the 
execution  as  to  reach  the  just  proportion  of  the  assets  appli- 
cable to  the  judgment. 

This  argument,  in  my  judgment,  only  tends  to  strengthen  the 
position  that  this  action  is  the  only  adequate  remedy  to  be  pur- 
sued in  this  case.  The  petition  does  not  show  that  any  execu- 
tion was  issued  and  levied  upon  any  real  property.  It  could 
not  have  been  because  of  the  condition  of  the  property. 

A  circuit  court  decision  is  cited  by  the  demurrants,  Hoffman 
V.  Kiefer,  19  C.  C,  401.  This  case  decides  that  the  remedy  pro- 
vided by  General  Code  6139  by  an  administrator  to  set  aside  a 
decedent's  fraudulent  conveyance  is  not  exclusive,  but  that  a 
court  of  equity  has  jurisdiction  to  entertain  such  an  action  by 
a  creditor. 

How  much  more  reason  there  is,  therefore,  for  continuing 
this  case,  and  overruling  the  demurrer  because  of  the  complica- 
tions in  the  property  involved  and  in  the  several  liability  of  the 
parties,  and  all  the  debts  of  the  Haviland  estate  being  p 
excepting  these  claims. 

It  is  not  made  clear  by  the  petition  what  portion  of  the 
property  of  any  one  of  the  defendants  must  be  sold  in  order  to 
satisfy  the  claims,  nor  can  a  court  determine  how  much  of  tb 
property  of  the  Haviland  estate,  whether  all  or  a  portion  of  it, 
shall  be  sold,  until  the  facts  are  fully  developed  upon  a  trial 
of  the  case.  Some  of  the  conveyances  are  charged  as  bein 
fraudulent  transfers  on  the  part  of  the  grantors  to  evade  these 
judgment  claims  while  others  are  not  so  attacked.  Some  of  the 
grantors  are  dead,  and  others  are  the  legal  representatives.  The 
charge  of  fraud  against  McGuffey,  who  is  deceased,  is  a  liability 
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eonneeted  with  persons  living  and  dead  and  adminiBtrator's 
suit  for  the  Ebyiland  lands  could  not  be  made  the  vehicle  to  ad- 
just Ae  liabilities.  It  is  averred  finaUy  that  neither  the  said 
John  G.  McOnffey,  Zeno  C.  Payne,  Frank  P.  Hoffinan,  Mary 
Walton  or  Michael  Haviland's  estate  has  sofficient  property  to 
pay  the  judgments  except  for  the  properly  which  he  deseribed 
and  set  forth  in  the  petition,  and  that  the  judgment  is  joint  and 
several  against  all  of  them,  and  that  such  transfers  and  liens 
east  douds  upon  the  said  property.  It  seems  apparent,  there- 
fore, that  by  reason  of  the  complications  respecting  the  real 
estate  involved,  that  it  wiU  be  difficult  to  determine  what  pro- 
portion of  the  lands  of  any  of  the  defendants  should  be  sold. 
I  do  not  see  how  the  questions  involved  in  this  case  could  pos- 
sibly be  determined  by  any  other  proceeding  than  a  creditor's 
bUL  It  would  be  impossible  for  the  liabUities  of  the  several 
bondsmen  and  their  estates,  by  reason  of  the  joint  and  several 
judgments,  so  far  as  respects  the  real  estate  bound  thereby,  to 
be  settled  in  a  proceecKng  brought  by  an  administrator  of  the 
HavOand  estate.  It  would  be  a  strange  proposition  to  have  an 
administrator  of  the  estate  of  one  of  the  deceased  judgment 
debtors  sell  the  property  belonging  to  that  estate  voluntarily 
for  the  purpose  of  paying  off  judgment  claims  which  are  liens 
upon  property  belonging  to  several  other  joint  debtors.  It 
seems  to  me  that  putting  the  question  as  it  has  just  now  been 
stated  is  a  eomplete  refutation  of  the  claim  that  any  remedy 
other  than  a  creditor's  bill  is  adequate.  An  administrator  of 
the  Haviland  estate  could  not  in  a  proceeding  be  made  to  sell 
the  property  for  the  proportion  which  his  estate  should  pay  on 
the  judgment  determined  in  that  kind  of  an  action  without  hav- 
ing the  estates  of  the  other  individual  bondsmen  made  parties 
defendant  in  tke  case.  Such  a  proceeding  would  be  unusual 
and  this  view  of  it  demonstrates  the  utter  fallacy  of  the  claim 
made  upon  the  demurrer. 

In  passing  upon  the  Haviland  demurrer  my  mind  was  ab- 
sorbed with  the  equitable  questions  which  surround  her  claims 
by  reason  of  the  suit  restoring  the  destroyed  deed.  The  grounds 
stated  in  this  opinion  did  not  occur  to  me  at  that  time,  but  they 
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apply  equally  to  that  decision.  I  find  in  going  over  the  petition 
again,  that  it  is  directly  charged  that  the  suit  of  Mary  E.  Havi- 
land  to  restore  the  deed  was  for  the  purpose  of  hindering,  de- 
laying and  defrauding  creditors  and  to  cover  up  the  property 
and  that  it  was  based  upon  an  unfounded  fraudulent  and  illegal 
claim  devised  and  concocted  to  defraud  the  creditors  of  Michael 
Haviland.  This  was  not  an  act  charged  against  a  decedent.  ^' 
there  is  anything  in  this  charge,  it  is  evident  that  such  a  claim 
could  not  have  been  made  by  an  administrator  to  sell  the  partic- 
ular part  of  the  real  estate  covered  by  this  deed.  The  restora- 
tion of  the  deed  by  this  judicial  decree  presents  an  altogether 
different  situation  from  an  ordinary  conveyance  of  property  by 
an  heir. 

One  further  matter  may  be  mentioned.  The  petition  allesr 
that  all  of  the  preferred  claims  and  the  debts  of  the  Haviland 
estate  have  been  paid.  If  this  proves  to  be  the  fact  and  that 
these  judgments  are  the  only  remaining  debts,  the  case  is  then 
brought  clearly  within  the  rule  expressed  in  Taylor  v.  Huber, 
13  Ohio  St.,  288.  The  widow  of  MichaerHaviland  had  been  in 
possession  of  the  estate  for  some  time  and  had  made  numerous 
conveyances.  This  shows  that  the  debts  must  all  have  been  paid 
or  she  could  not  have  thus  dealt  with  the  property  as  her  own. 
The  claim  that  an  administrator  should  now  bring  the  action  to 
sell  real  estate  in  view  of  all  these  facts  does  not  come  with  much 
force.  Applying  the  rule  of  the  Supreme  Court  expressed  in 
the  last  cited  case,  there  being  nobody  to  be  paid  from  the  prop- 
erty of  the  estate  except  those  judgment  creditors,  equity  may 
decree  a  sale  of  the  property  and  payment  directly  to  the  judg- 
ment creditors  without  the  delay  and  expense  of  another  ad- 
ministration. 

The  demurrer  to  the  second  defense  of  the  answer  of  Clare 
Smith  is  sustained. 
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OOrmtADICTOItY  PllOVlSK>NS  IN  BUUMNC  CONTRACT. 

Common  Pleas  Court  of  Cuyahoga  County. 

E.  W.  Gebhardt  v.  Herman  Ibele. 

Decided,.  OQtober  7,  1911. 

Reformation  of  Written  Obligationt— Decree  of.  Will  be  Granted,  When 
— Evidence  Permitting  Reform  of  a  Building  Contract — Extraneout 
Fact9— Mistake— Relief  in  Equity, 

1.  The  rule  that  a  written  obligation  can  be  reformed  only  on  clear  and 

convincing  evidence  is  satisfied  in  the  case  of  a  building  contract, 
containing  a  provision  which  seems  to  exclude  allowances  to  the 
owner  enumerated  in  the  specifications,  where  the  weight  of  the 
testimony  is  to  the  effect  that  this  provision  was  inserted  for  the 
very  purpose  of  eliminating  these  allowances. 

2.  In  determining  such  a  case  it  is  competent  for  the  court  to  consider 

the  price  for  the  work  specified  in  the  ocmtract,  and  where  the 
price  would  not  permit  of  the  allowances  claimed  by  the  owner 
without  causing  the  contractor  to  do  the  work  at  a  loss,  that  fact 
must  be  regarded  as  confirmatory  of  the  contention  of  the  con- 
tractor that  he  insisted  on  the  allowances  being  eliminated  and  the 
piovision  in  question  was  inserted  for  that  purpose. 

W.  H.  Boyd,  for  plaintiff. 
Oeorge  O.  Wiliett,  contra. 

Nbpf,  J. 

The  case  of  E.  W.  Gebhardt  v.  Herman  Ibde  is  an  action 
brought  by  the  plaintiff  to  recover  a  balance  of  $1,022.50  claimed 
to  be  due  to  the  plaintiff  on  a  certain  contract  for  the  doing  of 
the  carpenter  work  for  the  erection  of  a  terrace  for  the  defend- 
ant. The  action  also  seeks  foreclosure  of  a  mechanic's  lien,  and 
the  proceeds  of  the  foreclosure  to  be  applied  to  the  payment  of 
the  balance  claimed  to  be  due. 

In  addition  to  this,  it  is  sought  by  the  plaintiff  to  have  the 
court  reform  the  contract,  so  as  to  eliminate  from  the  plaintiff's 
contract  certain  matters  contained  in  the  specifications^  which  are 
referred  to  as  allowances  to  the  owner. 

The  contract  between  the  parties  is  in  writing,  and  provides 
that,  in  consideration  of  the  payment  of  $4,070,  the  plaintiff 
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shall  do  and  perform  certain  work  and  furnish  materials  accord- 
ing to  plans  and  specifications  theretofore  drawn.  The  specifi- 
cations, under  the  title  of  "Trimmings:  (Hardware)''  con- 
tain this  provision : 

**The  carpenter  contractor  to  allow  the  owner  the  following 
allowance  for  the  selection  of  the  items  mentioned : 
*'No.  1.    Allow  $200  for  mantels. 

No.  2.     Allow  $190  for  gas  and  electric  fixtures. 

No.  3.     Allow  $110  for  finish  hardware. 

No.  4.     Allow  $475  for  furnaces. 

No.  5.    Allow  $190  for  decorating." 


The  clause  of  the  contract  as  to  which  reformation  is  sought  is 
as  follows : 

'*The  carpenter's  contract  to  include  all  lumber  and  finish,  also 
labor  and  rough  hardware,  and  doors,  windows,  weights  and  pul- 
leys. The  owner  to  furnish  finish  hardware  and  the  carpenter 
to  put  same  on. 

*  *  The  outside  walls  are  not  to  be  furred  as  specified. 

'*  Sidewalks  and  gravel  or  slate  roofing  is  not  included  in  this 
contract." 

The  amended  petition  has  been  mislaid ;  at  all  events  I  am  not 
able  to  find  it  among  the  files  j  but  as  near  as  I  am  able  to  remem- 
ber the  exact  language,  it  is  to  this  effect,  in  respect  to  the  refor- 
mation of  the  contract,  that  the  contract  be  so  reformed  as  to 
eliminate  from  the  obligation  of  the  contractor  any  obligation  to 
do  and  perform  the  several  matters  referred  to  in  the  specifica- 
tions as  allowances;  the  practical  difference  being  this:  the 
plaintiff  contends  that  he  is  to  be  entitled,  having  performed  his 
contract,  to  the  full  amount  named  in  the  contract,  to-wit,  $4,- 
070;  the  owner's  contention  being,  that  from  that  should  be  al- 
lowed approximately  $1,050,  and  that  therefore  there  is  nothing 
due  to  the  plaintiff,  he  having  been  paid  in  full.  If  the  allow- 
ances are  not  included  in  the  contract,  and  if  the  owner  is  not 
entitled  to  these  allowances,  then  there  would  be  a  balance  of 
somewhat  more  than  a  thousand  dollars. 

As  I  understand  the  defendant,  there  is  no  substantial  conten- 
tion but  that  the  mechanic 's  lien  conforms,  in  its  execution,  time 
of  its  execution,  and  filing,  to  the  statute.     There  is  no  infirmity, 
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perhaps,  in  that  that  would  invalidate  it.  As  I  understand, 
there  is  practically  no  contention  between  the  parties  along  this 
line;  and  if  there  is,  the  nnderatanding  was  that  the  issue  of 
reformation  should  be  tried  out  first,  and  then  if  there  were  fur- 
ther matters  to  be  determined,  they  shcfuld  be  reserved  for  future 
consideration. 

The  doctrine  in  equity  is,  that  where  there  is  a  mutual  mis- 
take of  fact  between  the  parties  to  a  written  obligation,  and  if, 
because  of  such  mutual  mistake,  the  contract  fails  to  express  the* 
exact  intention  of  the  parties,  a  court  of  equity  may  reform  the 
contract  so  as  to  make  it  express  the  intention  of  the  parties  to 
the  contract. 

The  contention  of  the  plaintiff,  briefly  stated,  in  this  respect, 
is  this:  that  it  was  the  intent  and  purpose  of  the  scrivener  of  the 
contract,  when  he  wrote  it,  and  the  purpose  of  the  parties  when 
they  executed  it,  that  it  should  exclude  from  its  operation  mat- 
ters referred  to  in  the  specifications  as  allowances.  On  the  other 
hand,  the  contention  of  the  defendant  is,  that  it  was  expressly 
understood  that  these  allowances  were  to  be  made  to  the  owner, 
and  that  the  contract  of  plaintiff  did  include  allowances,  and 
that  there  is  no  balance  due. 

Briefly  stated,  this  may  be  said  to  be  the  contention  of  the  par- 
ties. 

The  first  subject-matter  of  interest  is,  whether  this  is  such  a 
mistake  as  would  be  competent  for  a  court  of  equity  to  reform 
or  correct  *by  reformation  of  the  contract. 

I  think  that  the  case  cited  in  the  11  Ohio,  on  page  480,  the  case 
of  Lewis  Evans  v.  the  Administrator  and  Heirs  at  Law  of  James 
Strode,  is  exactly  in  point  in  the  decision  of  this  question.  The 
ayllabus  is  as  foUows  (I  shall  read  only  that,  which  is  perfectly 
clear)  : 

''Where  an  instrument,  by  a  mistake  of  the  parties  as  to  the 
legal  effect  of  the  terms  used,  fails  to  carry  out  their  intention,  re- 
lief mi^  be  afforded  in  equity. 

"A  mistake  in  law  may  be  corrected  in  equity.*' 

So  that  I  think  the  subject-matter  is  such  that,  if  the  facts 
would  warrant  such  a  course,  the  court  might  properly  reform  the 
instrument. 
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The  next  subject,  so  far  as  the  law  in  the  case  is  concerned,  that 
is  of  interest,  is  as  to  the  weight  of  the  evidence  as  to  the  neces- 
sary quantum  of  proof  to  warrant  the  court  in  thus  reforming 
the  contract,  and  upon  this  subject  the  Supreme  Court,  in  27  0. 
S.,  page  84,  in  the  case  of  David  H.  Potter  v.  EUen  S.  Potter,  Ex- 
ecutrix of  Cassander  E.  Potter,  Deceased,  has  stated  the  law,  the 
eiyllabus  reading  as  follows : 

**  Clear  and  convincing  proof  is  required  to  warrant  the 
reformation  of  a  written  instrument  on  the  ground  of  mistake; 
and  when  it  clearly  appears  that  this  rule  has  been  disregarded  in 
reforming  the  instrument,  and  the  finding  of  the  court  can  be 
sustained  only  on  the  supposition  that  it  regarded  the  law  as  re- 
quiring nothing  more  than  a  mere  preponderance  of  evidence  to 
warrant  a  finding  sustaining  the  alleged  mistake,  a  reviewing 
court,  on  error,  may  reverse  the  judgment  based  on  such  finding." 


In  the  opinion,  on  page  85,  Day,  J.,  says : 


**When  the  reformation  of  a  written  instrument  is  sought  on 
the  ground  of  mistake,  the  presumption  is  so  strongly  in  favor 
of  the  instrument,  that  the  alleged  mistake  must  be  clearly  made 
out  by  proofs  entirely  satisfactory,  and  nothing  short  of  a  clear 
and  convincing  state  of  facts,  showing  the  mistake,  will  warrant 
the  court  to  interfere  with  and  reform  the  instrument.  This 
principle  rests  upon  the  soundest  reason  and  upon  undisputea 
authority,  and  if  not  adhered  to  by  the  courts,  or,  when  plainly 
disregarded,  is  not  enforced  by  reviewing  courts,  the  security  and 
safety  reposed  in  deliberately  written  instruments  will  be  frit- 
tered away,  and  they  will  be  left  to  all  the  uncertainty  incident 
to  the  imperfect  and  slippery  memory  of  witnesses." 

This  is  no  doubt  the  law  in  Ohio,  and  evidently  in  other  juris- 
dictions. This  is  a  doctrine  that  arises  out  of  the  very  necessi- 
ties of  the  case.  Where  parties  have  gone  through  the  solemnity 
of  recording  their  agreement,  putting  it  into  writing,  it  would  be 
unwise,  exceedingly  unwise,  for  courts  of  equity  to  interfere  and 
declare  them  as  otherwise  than  what  they  have  expressly  stated, 
unless  the  proof  is  clear  enough  to  be  convincing  and  satisfac- 
tory. But  if  it  is  satisfactory,  and  convincingly  shows  that  the 
language  employed  by  the  parties  to  the  written  agreement  does 
not  express  the  intent  of  the  parties  making  the  contract,  a  court 
of  equity  may  lie  warranted  in  intervening  by  reformation ;  and 
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tbis  results  from  the  very  nature  of  the  case,  because,  at  most, 
while  a  good  deal  of  solemnity  attaches  to  the  fact  that  the  par- 
ties put  their  sign  manuals  to  a  certain  paper,  while  we  think  a 
good  deal  of  importance  attaches  to  that  act,  yet,  after  all,  in  the 
last  analysis,  the  writing  itself  is  only  the  written  evidence  of 
the  intention  of  the  parties. 

A  contract  means  the  meeting  of  the  minds,  the  coming  to- 
gether of  the  minds,  a  proposition  on  one  side  and  an  acceptance 
by  the  opposite  side  in  the  precise  terms  in  which  it  was  made 
by  the  other ;  and  it  is  this  agreement  of  the  minds,  the  coming 
together  of  the  minds  of  the  parties,  that  fixes  the  rights  of  the 
parties;  and  the  written  instrument  is  at  most  and  at  best 
merely  evidence,  although  the  best  evidence,  of  what  the  con- 
tract was. 

But  whatever  the  reasons  inducing  courts  of  equity  to  inter- 
vene in  such  matters  are,  the  law  is  fully  settled  in  Ohio;  so 
that  it  only  remains  for  the  court  to  determine  as  to  the  question 
of  evidence,  whether  or  not  it  ia  established  by  full,  clear,  con- 
vincing and  satisfactory  evidence  that  the  language  of  the  eon- 
tract  does  not  express  the  intention  of  the  parties  to  the  in- 
strument. 

This  contract  was  written  out  by  one  of  the  architects.  The 
parties  met  one  evening,  and  at  the  very  first  blush  of  this  sit- 
uation we  are  confronted  by  a  serious  disagreement  as  to  what 
the  facts  were. 

The  plaintiff,  and  Warner  and  Bolmeyer,  the  two  architects, 
say  that  the  specifications  were  not  there.  The  evidence  shows 
that  some  time  prior  to  that  a  copy  of  the  specifications  had  been 
put  into  the  hands  of  the  plaintiff,  and  that  he  had  examined 
them;  that  some  conversation  was  had  with  him  and  by  him 
about  the  specifications;  but  the  defendant  says  that  the  speci- 
fications were  lying  upon  a  little  table  right  near. 

Now,  the  plaintiff  and  the  two  architects  say  that,  while  the 
contract  was  under  consideration,  the  question  of  allowances  as 
provided  for  by  the  specifications  came  up,  and  a  talk  was  had 
about  it,  and  that,  as  a  result  of  that  talk,  the  language  which  I 
have  already  read,  the  first  clause  if  not  more,  was  inserted  into 
the  contract,  and  that  it  was  expressly  understood  and  assented 
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to  by  all  the  parties  that  the  language  was  wifBdent  to  exdnde 
from  the  eontraet  the  allowances  referred  to  in  the  apedfieations. 

The  eontraet  ia  very  inartiafieally  drawn,  containing  very  lit- 
tle detail,  ao  little  in  fact  that  at  first  blnsh  a  person  reading  it 
wonld  infer  that  Oebhardt  was  to  boild  the  entire  terrace  and 
fnmiah  all  materials  and  all  the  labor.  And  the  langoage  in- 
serted in  the  contract  is  peculiar,  as  follows:  '"The  carpenter 
contract  to  indnde  all  lumber  and  finish,  also  labor  and  rough 
hardware  and  doors,  windows,  weights  and  pulleys.  The  owner 
to  furnish  finish  hardware  and  the  carpenter  to  put  same  on.''' 
Observe  there  is  no  reference  made  to  allowances  here.  They 
say  it  was  included.  There  is  a  suggestion  in  the  very  language 
itself  that  the  matter  was  under  consideration  as  to  what  this 
contract  did  include.  The  two  architects  and  plaintiff  say  that 
the  specific  purpose  of  inserting  this  language  was  to  make  it 
definite  and  certain  as  to  what  was  included,  and  to  exclude  the 
matter  of  allowances,  and  the  other  party  denies  it.  And  so  the 
issue  is  made.  As  a  matter  of  fact,  what  was  the  intention  of 
the  parties  t  Was  it  the  intention  of  the  parties,  in  inserting 
said  language,  to  exclude  the  allowances  as  set  Out  in  the  specifi- 
cations, or  nott 

There  are  three  witnesses,  two  or  whom  are  apparently  disin- 
terested, and  one  of  them  is  remotely  related  to  the  plaintiff, 
and  that  relationship  might  possibly  suggest  some  infirmity  in 
his  testimony. 

If  the  case  depended  upon  a  preponderance  of  the  evidence, 
I  should  have  no  hestitation  at  all  in  saying  that  it  is  apparent 
from  the  proof  that  it  was  the  intention  of  the  parties  that  the 
allowances  were  not  to  be  included  in  plaintiff's  contract.  But 
the  question  presented  is  this :  Is  the  evidence  clear,  convincing 
and  satisfactory  t 

There  are  other  facts  or  items  of  evidence,  however,  to  which 
appeal  may  be  made  in  determining  this  question,  and  I  will  call 
attention  to  some  such  matters.  They  are  relevant,  even  though 
they  do  not  bear  directly  upon  the  question  in  issue  to  be  defi- 
nitely determined. 

William  Bugh  testified  that  at  a  certain  time  of  payment  there 
would  be  $400  due  that  day,  which  made  an  aggregate  of  $1,900 
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to  apply  on  the  contract.  At  the  time  that  payment  was  made 
the  defendant  said  that  the  work  was  about  half  done.  Now, 
$1,900  would  be  a  little  less  than  half  of  $4,000.  The  inference 
from  this  statement  would  be  that,  according  to  defendant's  con- 
ception of  the  situation,  he  regarded  the  allowances  as  not  in- 
eluded  in  the  contract,  and  the  total  amount  to  be  received  on 
it  would  be  $4,000  instead  of  $3,000,  because  such  a  statement 
would  not  naturally  be  in  accord  with  the  situation  where  the 
plaintiff  was  to  receive  only  $3,000.  This  evidence  is  of  value, 
and  besides  it  is  contradictory  to  Mr.  Ibele 's  testimony.  Mr. 
Ibele  denies  having  said  that.  That  evidence,  therefore,  has 
both  a  positive  and  a  negative  value — ^positive  as  tending  to  es- 
tablish plaintiff's  contention,  and  negative  as  tending  to  weaken 
the  credibility  of  Mr.  Ibele. 

Geoi^e  F.  Schaefer  says  he  was  present  at  the  time  both  the 
parties  assented  to  excluding  the  allowances. 

Rose  Gtebhardt,  wife  of  the  plaintiff,  says  that  she  was  present 
when  defendant  stated  that  the  allowances  were  not  to  be  in- 
cluded. It  was  suggested  by  counsel  for  defendant  that  the  very 
emphasis  with  which  the  wife  of  plaintiff  insisted  that  this  re- 
mark was  repeated,  with  a  very  tiresome  reiteration,  tends  to 
weaken  her  testimony.  I  think  there  is  something  in  that  sug- 
gestiou;  it  is  indicative,  at  least,  of  quite  a  great  deal  of  zeal 
on  her  part 

Mary  Ibele,  wife  of  defendant,  testifies  that  the  situation  was 
such  as  would  make  it  very  improbable  that  Mrs.  Gebhardt  could 
have  heard  such  a  conversation,  and  tends  to  discredit  her  state- 
ment 

There  is  another  circumstance  to  which  I  think  appeal  may  be 
had  in  determining  this  issue  of  fact — counsel  for  defendant 
does  not  quite  agree  with  the  court,  and  I  don't  know  but  that 
counsel  for  plaintiff  was  disposed  at  one  time  to  dissent  from  the 
opinion  of  the  court,  and  that  was  this:  Here  it  is  contended 
by  one  party  that  the  work,  labor  and  materials  on  this  contract 
were  to  be  rendered,  performed  and  furnished  for  $3,000;  the 
other  side  said  **No,  for  $4,000."  Now,  it  seems  to  me — and  I 
started  the  inquiry  as  to  what  was  the  actual  cost  of  these  ma- 
terials and  the  actual  cost  of  that  labor  at  that  time,  the  labor 
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'^'r^Af^*  f'jT  z:A  tr.*r  rL^V?iA;lf  prvric-^  f  :r  in  li-e  ^«:ira«t.  the 
%f^*^  */>*<  j/.»t  ir»  th*  z;/^rtsjexA  fjQ  th*-  b&as  of  lb?  icarkrt 
y*,*j**  *t  tf.M  Xhfj^:  dj>i  v^  I  rtart^  ti-e  Iz.^'^ztt  bj  askins  the 
;/jA.r,*iff  nb^ii/T  b*r  Iwid  auy  ai^^^int  of  the  t^r3al  ««|  to  him 
'/f  Uai^^r  And  cbat^rruiU  Vin^jiyA  a::d  used  in  ihe  eo3:p«leti'>n  of 
trJ*  work,  Ifc  th-n  piy^dn^^ed  a  b^>A  in  whieh  entries  were  made 
t^howUtft^  or  tendinis  to  iLow.  that  the  work  aeraally  eost  him, 
ifi  labor  auad  mztmsxW  $^^,725.  After  the  eonrt  had  thns  initi- 
j9it^  tfai»  iufiniry^  both  lod^  ealled  in  witnesses.  After  a  good 
d^  of  T*A^iium  on  thiis  rabjeet,  I  am  still  inclined  to  think  that 
ttM;  e^/urt  may  appeal  to  saeh  an  extraneous  fact  as  that  in  a  case 
of  doubt, 

O^/ri^e  ^>>iemeyer,  an  architect,  swears  that  the  work  would 
<umi  Hi  that  time  at  least  $3,700  for  labor  and  materials. 

James  Cameron,  who  was  caUed  by  the  plaintiff,  swears  it 
would  ^^'ist  $3,150  without  profit  to  contractor,  but  if  profit  were 
add^fd,  it  would  be  $3,430, 

Charles  Tousley,  also  called  by  the  plaintiff,  swears  he  had 
fiKureil  upon  a  single  suite,  and  upon  his  estimate  of  the  cost  of 
iftif,  nnxiM,  he  figured  that  $3,772  would  be  his  estimate. 

Witnry  G,  Hlatmyer  estimates  the  cost  of  the  work  at  that  time, 
uiK)n  the  basis  of  evers^thing  being  first  class,  at  $4,642. 

II.  A,  Hansen  figured  it  at  $4,071. 

After  adding  all  these  different  estimates  of  carpenters,  we 
find  that  they  average  $3,934. 

It  wmmu  to  me  that  that  fact  might  lend  aid  to  the  court  in 
(lf!(a(ling  what  the  fact  was,  whether  this  man  was  contracting 
to  do  thin  job  for  $3,000  or  $4,000.  The  fact  that  the  work  could 
not  i)0HNibly  be  done  for  the  $3,000  might  be  a  circumstance  bear- 
in|(  n[)on  the  (|uestion  as  to  whether  he  really  undertook  to  do 
tlic!  work  for  that  sum  of  money. 

Now,  thlH  is  the  situation  before  us,  substantially.  And  so, 
iiftor  thiH  Homewhat  hurried  and  meager  review  of  the  testimony, 
the  (puwtion  recurs — and  it  is  a  question  that  must  be  decided — 
in  it  eHtablished  by  clear,  satisfactory  and  convincing  proof  that 
tho  intention  of  tlie  parties  to  this  contract  was  to  exclude  from 
its  operation  of  ttio  contract  the  allowances  named  in  the  specifi- 
cations t 
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I  am  inclined  to  think  that  the  evidence  is  so  clear,  satisfactory 
and  convincing  that  the  conrt  is  caUed  upon  to  reform  the  con- 
tract in  that  respect.     Plaintiff  may  therefore  take  a  decree. 


RKCOVB&Y  or  MXICAI^  FX£S  DRAWN  SY  A  PUBLIC 


Gommmi  Pleas  Gout  of  Hamilton  County. 

Thb  Statb  of  Ohio,  ex  rkl  H.  M.  Ruuson,  y.  WAiim 

B.  Wbayee.* 

Decided.  1909. 

OJfee  and  Officer— Fees  and  Mileage  Paid  lUegeXhf— Action  5y  Pro*- 
ecuHng  Attorme^  for. Recovery  of — Compemmttiot^^Toluniarjf  Pay- 
memi—aeciiout  2866  and  fStl. 

1.  Fees  and  mileage  illegally  paid  to  a  coroner  may  be  reooTered  in  an 

action  brought  by  the  proeecuting  attorney  under  the  prorisions  of 
Section  2921. 

2.  The  fact  that  money  so  paid  was  in  compromise  of  a  claim  made 

against  himself  by  the  county  commissioners  for  a  larger  sum  paid 
to  hte  as  salary  under  an  nnconstitntional  law  is  not  a  bar  to 
sQch  an  action. 

3.  The  rule  that  money  Yoluntarily  paid  can  not  be  recovered  does  not 

apply  to  the  case  of  one  pubUc  officer  dealing  with  another  pnbUc 
officer  with  reference  to  their  compensation  as  such  officers. 

Alfred  Betiman,  Assistant  Prosecuting  Attorney,  for  plaintiff. 
Robert  C.  Pugh,  contra. 

GOBMAN,  J. 

Opinion  on  demurrer  to  answer. 

This  is  an  action  by  the  prosecuting  attorney  of  Hamilton 
eounty  to  recover  for  the  county,  under  the  authority  vested  in 
him  by  Section  1277,  Revised  Statutes,  $1J43.65  from  the  de- 
fendant Weaver  for  fees  and  mileage  alleged  to  have  been  ille- 
gally drawn  from  the  county  treasury  by  said  Weaver  while 
acting  as  coroner  of  the  county,  during  his  term  from  January  1, 
1903,  to  January  1,  1905.    The  answer  of  the  defendant  admits 

*  Affirmed,  Weaker  v.  State,  13  C.C.(N.S.),  40;  juds:ment  of  Circuit 
Court  affirmed  by  Sapreme  Court  withoat  opinion,  83  O.  S.,  508. 
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the  drawing  of  the  amount  of  money  alleged  and  for  the  purposes 
alleged,  but  denies  that  the  sums  so  drawn  were  illegally  drawn, 
because  he  avers  that  he  was  entitled  to  all  the  fees  and  mileage 
charged  and  paid,  and  secondly  he  avers  that  he  drew  from  the 
county  treasury  during  said  period  as  salary  and  expenses  the 
sum  of  $5,888  under  a  law  which  was  declared  unconstitutional 
about  the  close  of  his  said  term,  and  upon  being  requested  by 
the  county  auditor  and  commissioners  to  repay  said  salary  so 
drawn  and  his  refusal,  the  whole  matter  was  compromised  and 
settled  by  the  commissioners  and  himself  by  agreement  with  full 
knowledge  on  the  part  of  the  commissioners  of  all  the  facts  and 
the  law,  and  by  said  agreement  he  was  allowed  for  fees  and 
mileage  as  provided  in  Section  1239,  Revised  Statutes,  $5,870, 
being  $18  less  than  his  salary  and  expenses  drawn  under  said 
unconstitutional  law,  and  that  he  paid  into  the  county  treasury 
upon  said  settlement  with  said  commissioners  said  sum  of  $18 
to  balance  the  account.  And  he  pleads  this  settlement  in  bar 
of  a  recovery  in  this  action.  The  demurrer  to  this  answer  is  on 
the  ground  that  the  allegations  thereof  do  not  constitute  a 
defense. 

The  demurrer  is  sustained  on  the  authority  of  Jones,  Auditor, 
V.  Comrs.  of  Lucas  County,  57  0.  S.,  189;  Higgins  v.  Comrs. 
of  Logan  County,  62  0.  S.,  621 ;  Richardson  v.  State,  ex  rel,  66 
0.  S.,  108. 

I  have  read  with  care  and  given  full  consideration  to  the  very 
able  and  exhaustive  briefs  of  Mr.  Bettman,  Assistant  Prosecu- 
ting Attorney,  and  Mr.  Robert  Pugh  for  defendant,  and  having 
examined  the  authorities  cited,  have  come  to  the  conclusion  that 
the  answer  of  defendant  does  not  present  a  defense  to  the  action. 
The  money  drawn  from  the  county  treasury  as  salary  by  the 
defendant  was  under  an  unconstitutional  law  and  the  pros- 
ecutor might  have  brought  suit  to  recover  the  entire  amount  thus 
paid  because  no  act  under  that  law  was  valid,  or  as  was  said  by 
the  Supreme  Court  in  the  case  of  Findlay  v.  Pendleton,  62  O.  S., 
80,  on  p.  88 : 

**It  (the  unconstitutional  law)  was  void,  not  only  from  the 
time  it  was  declared  unconstitutional,  but  it  never  had  any  valid- 
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itj  and  could  not  be  invoked  as  a  foundation  of  a  right  to  be 
enforced  in  a  court  of  justice. '^ 

Therefore  there  could  have  been  no  defense  interposed  to  an 
action  by  the  prosecuting  attorney  against  the  defendant  to 
recover  the  entire  salary  drawn  by  him  under  said  unconstitu- 
tional law.  He  might  have  counter-claimed  for  his  fees  and 
mileage  in  lieu  of  his  salary,  but  in  that  event  he  could  not  have 
been  allowed  more  than  the  amount  of  fees  and  mileage  as  fixed 
by  the  statute  (Section  1239,  Revised  Statutes).  This  amount 
would  be  $1,743.65  less  than  the  amount  he  had  drawn  out  as 
salary  and  expenses,  and  therefore  on  consideration  of  the  peti- 
tion and  the  counter-claim  the  plaintiff  would  have  been  entitled 
to  a  judgm^it  against  the 'defendant  in  the  sum  of  $1,743.65. 

The  court  is  of  the  opinion  that  a  full  and  careful  reading 
of  the  three  cases  cited  will  disclose  that  very  objection  raised 
by  defendant's  counsel  in  his  brief  is  met  and  answered  in  those 
cases.  On  the  question  of  the  settlement  with  the  commissioners 
and  its  conclusiveness  upon  the  county  prosecutor  or  the  county 
it  will  be  seen  that  this  question  was  raised  and  settled  against 
defendant's  contention  in  the  case  of  Biggins  v.  Comrs.,  supra. 
There  the  county  sued  one  of  the  ex-commissioners  to  recover 
for  mileage  and  expenses  in  excess  of  what  he  was  entitled  to 
by  the  statute.  He  pleaded  that  the  accounts  were  examined  by 
the  prosecuting  attorney  and  probate  judge  of  Logan  county 
and  duly  certified  and  approved  by  them,  and  that  thereupon 
the  county  commissioners  of  said  county  adjudicated  upon  and 
allowed  said  claim  and  ordered  the  county  auditor  to  issue  his 
warrant  upon  the  county  treasurer,  which  was  done.  Neverthe- 
less the  trial  court  charged  the  jury  that  if  they  should  find  that 
the  defendant  drew  moneys  from  the  county  treasury  *  •  • 
either  as  miTeage  or  expenses  or  both  for  days  while  he  was  ex- 
clusively engaged  in  the  ofSce  of  the  board  in  the  discharge  of 
his  duties  as  commissioner  *  *  *  other  than  mileage  for 
one  day  each  month,  then  such  allowance  and  receipt  by  him 
was  illegal  and  in  violation  of  the  statute  of  Ohio  •  •  * 
and  for  such  illegal  mileage  and  expenses  so  received  the  plaint- 
iff is  entitled  to  recover.  The  Supreme  Court  sustained  this 
charge  and  on  page  629  say: 
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if^jkTj'^  -«  r»i  T.  7r*ak7»r.  2TiLlS«3 


''The  r^^fv^Tf  m  tkisi  *aiie  waai  fcr  2iftn<j»  memd  br  the 
fiikirit.lf  hk  «rr>r  as  &  ^r^:rj  ^ociaiiaBocu^r  t«  eE&sjs  of  azij  mlLov- 
adi^  that  mi^  Uwf r;/.j  h*^  ma^  to  firm  b?-  tK  temis  of  tfas 
iK^ioiii  ^^/7,  a£ui  the  eUim  t2i«3^or»  aaij^^  egc  ha:v«  beoi 
ail#yw«d  to  bim  by  the  w liwiijoen,^' 

Tb«  eaiMii  of  Tolnsntary  pajmeot  eited  bf  eooiisei  for  defend- 
ant in  bi«  brkf  ViOitlj  relate  to  indnrkiaals  or  private  cut  put*- 
tioiw  deaKikf  with  «»ie  another  or  with  poblle  eorporatioziSy  and 
not  traiiiaetioaa  of  ooe  pahrlie  aetrant  dealing  with  another 
pnblie  iKTTant  in  referenee  to  their  eompeaaatioo  or  aalariesw 
Note  niiat  Judge  Spear  says  in  Jcmei,  Auditor,  t.  Ccmutiaiauers, 
Mpra,  on  pages  211  and  212: 

''It  ia  urged  that  aa  a  eoodition  of  aroiding  the  emehisiYe 
eifeet  of  the  eomnkianonersi'  allowanee  there  mnst  be  found  either 
f rand  or  mintake,  and  neither  is  ayerrecL  Thib  elaim  aeema  to 
r«it  on  the  idea  that  the  board  of  eommisBioners  is  praetieallj 
the  eonnty  and  that  its  oflScial  aete  neeeasarily  eondnde  the 
eoonty.    The  aaramption  ia  falladooa." 

He  then  proceeds  to  cite  authorities  to  show  the  diaraeter  of 
the  eommiarioners  and  that  the  board  of  commiaBionerB  no  more 
represents  or  stands  for  the  eoonty  or  is  the  eonnty  than  any 
other  eonnty  official,  and  on  page  214  says: 

"That  is  to  say  referring  to  elaims  other  than  those  of  audi- 
tors^  if  the  amount  is  fixed  by  law  or  is  to  be  fixed  by  some  other 
tribnnaly  then  the  commissioners  may  not  act/'  etc. 

And  on  page  216  uses  this  language: 

"Qiving  this  construction  to  the  statutes  we  conclude  that 
the  board  (of  commissioners)  being  a  creature  of  statute  an 
agent  whose  powers  are  not  general  but  special,  should  be  held 
to  represent  the  county  in  respect  to  its  financial  affairs,  only  in 
such  matters  as  are  distinctly  provided  by  statute." 

In  Richardson  v.  State,  ex  rel,  supra,  the  court  in  speaking  of 
the  effect  of  the  allowance  of  a  claim  by  the  commissioners  says 
on  page  113: 

''Such  an  allowance  when  no  illegality  appears  on  the  face  of 
the  claim  may  be  sufficient  to  justify  the  treasurer  in  its  pay- 
ment, unless  it  is  paid  with  knowledge  of  its  infirmity  otherwise 
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obtained,  but  i^  can  not  operate  to  protect  the  person  who  un- 
lawfully received  the  money,  nor  deprive  the  county  of  its  right 
to  recover  back  the  money  when  it  has  been  unlawfully  obtained 
from  the  treasury.** 

It  is  urged  in  the  ease  at  bar  that  there  has  been  no  o£Fer  to 
return  the  salary  or  the  $18  paid  to  the  county  by  defendant 

The  county  has  nothing  of  defendant's  to  pay  back -or  tender 
back.  The  salary  did  not  belong  to  defendant.  He  had  no 
right  to  draw  it.  It  was  the  county's  money  illegally  drawn 
from  the  treasury  by  the  defendant,  and  even  if  the  defendant 
had  actually  repaid  it  and  had  not  been  allowed  any  fees  he 
could  by  no  legal  claim  ask  the  county  to  turn  his  salary  over 
to  him  before  calling  upon  him  to  return  to  the  county  illegal 
fees  and  milegage  in  his  possession.  As  to  the  $18  this  is  but  a 
part  of  the  illegal  salary  or  fees  and  mileage  in  the  i>ossession 
of  the  defendant  which  he  has  paid  to  the  county,  a  part  of  its 
own  money,  and  surely  it  would  be  a  vain  thing  to  require  the 
county  to  turn  over  this  $18  to  defendant,  when,  if  it  did  so,  it 
would  be  entitled  to  a  judgment  against  him  for  $18  more  than 
it  is  now  claiming.  In  other  words,  the  $18  is  but  a  small  part 
of  the  illegal  salary  drawn  and  the  remainder  has  not  been 
turned  over  and  only  the  difference  between  the  legal  compensa- 
tion and  the  illegally  drawn  salary,  is  sought  to  be  recovered. 


DEFENSES  OP  GENERAL  DENIAL  AND  CONTRIBUTORY 

NEGLIGENCE  MAY  BE  COMBINED  IN 

THE  SAME  ANSWEK. 

Conunon  Pleas  Court  of  Franklin  Ck)unty. 

E.  Ijllian  Pruckey  v.  Eli  M.  West,  Receiver. 

Decided,  May  9,  1911. 

PUaAinQ — Purpose  of — Oeneral  Denial  and  Contributory  Negligence 
Are  Inconsistent  Defenses  But  Are  Permissible — Developments  of 
the  Trial  May  Be  Relied  On  to  Disclose  tohich  is  the  True  Defense, 

Willie  a  general  denial  Is  inconsistent  with  the  defense  of  contributory 
negligence,  it  is  not  the  policy  of  the  law  to  deny  to  a  defendant 
the  right  to  prove  contributory  negligence  unless  he  first  admit  his 
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own  negligenee,  and  a  motion  to  strike  the  second  defense  from  an 
answer  containing  a  general  denial  and  also  averring  contributory 
negligence,  on  the  ground  that  it  is  a  sham  pleading,  must  be  over- 
ruled. 

Pugh  dk  Pugh  and  Frank  Monnett,  for  plaintiff. 
Harry  F.  West,  contra. 

Dillon,  J. 

This  is  an  action  for  damages  on  behalf  of  the  next  of  kin  of 
decedent  who,  it  is  alleged,  has  suffered  by  reason  of  the  negli- 
gence of  the  defendant  in  the  operation  of  an  interurban 
railway. 

The  answer  of  the  defendant  is  divided  into  three  parts.  The 
first  defense  is  a  general  denial  of  negligence.  Second,  this  is 
followed,  though  not  numbered  as  a  defense,  by  a  statement  that 
the  injury  and  death  was  caused  by  the  fault  and  negligence  of 
the  decedent  himself. 

This  last  defense  is  unnecessary,  although  it  is  not  prejudicial 
and  need  not  be  stricken  out.  Under  a  general  denial  of  negli- 
gence the  burden  is  upon  the  plaintiff  to  prove  the  injury  to 
have  been  caused  substantially  in  the  manner  as  charged,  and  by 
general  denial  that  burden  does  not  shift,  and,  therefore,  if  it 
were  caused  in  any  other  way,  that  is  to  say,  caused  by  some 
third  person  or  caused  by  the  sole  negligence  of  the  decedent 
himself,  those  facts  may  be  shown  under  a  general  denial.  The 
defendant,  then,  under  the  head  of  second  defense,  says  that  if 
it  should  appear  at  the  trial  of  this  cause  that  the  defendant  had 
been  guilty  of  negligence  in  the  manner  charged  in  the  petition, 
the  decedent  himself  was  guilty  of  negligence,  directly  contribut- 
ing to  said  injury  and  death  in  this,  to-wit,  that  without  exer- 
cising care  to  avoid  a  collision,  he  walked  directly  against  the 
car  of  the  defendant.  •       ?      ' 

To  this  answer  the  plaintiff  interposes  several  motions;  first, 
to  strike  out  the  statement  above  referred  to  that  the  injury  was 
caused  by  the  sole  negligence  of  the  decedent,  but  which,  as  the 
court  has  above  remarked,  is  not  prejudicial  and  is  not  of  suffi- 
cient importance  to  warrant  a  new  pleading.  The  plaintiff 
further  moves  to  strike  out  the  entire  second  defense  on  the 
ground  that  it  is  a  sham  pleading  and  inconsistent  with  the  first 
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defense.  The  theory  of  this  motion  is  that  the  two  defenses  are 
inconsistent  with  each  other,  and  that  both  can  not  be  trae.  This 
premise  mnst  be  granted  in  so  far  as  the  pleading  is  concerned, 
for  it  is  manifest  that  if  a  defendant  be  not  negligent,  contribu- 
tory negligence  is  an  impossibility. 

The  question  is  interesting  and  is  one  which  of  late  has  been 
causing  considerable  confusion  to  the  bar  of  the  state.  This 
confusion  was  not  aided  any  by  the  decision  found  in  73  O.  S., 
1,  but  in  construing  pleadings,  we  must  remember  they  are 
solely  to  advise  the  respective  opponents  of  the  evidence  which 
may  be  adduced.  While  it  has  often  been  remarked,  yet  it  is 
not  literally  true,  that  the  jury  trying  the  case  must  arrive  at 
and  declare  the  truth  in  that  case.  Verdicts  are  based  upon 
probabilities,  and  a  litigant  is  always  subject  to  the  disaster  of 
not  having  the  truth  ascertained  and  declared  by  reason  of  mis- 
fortune in  reference  to  his  own  evidence  or  error  in  respect  to 
his  opponent's  evidence.  It  would,  therefore,  be  highly  inequi- 
table on  matters  like  the  one  at  bar,  involving  an  accident  which 
suddenly  occurs,  and  especially  in  the  absence  of  the  paities 
actually  sued,  to  say  that  such  parties  must  at  their  own  peril 
determine  in  advance  just  what  the  jury  wiU  find  to  be  the 
greater  weight  of  the  evidence,  ♦.  c,  the  probabilities  in  the  case. 

Men  diflfer  as  to  the  standard  of  care  which  shall  govern  one 
in  his  conduct.  Juries  so  differ  and  courts  so  differ.  How  farci- 
cal, therefore,  and  impracticable,  for  courts  in  the  niceties  of 
pleading  to  hold  that  a  man  must  know  in  advance  and  thus  place 
a  lawsuit  somewhat  upon  the  plane  of  a  legal  game.  Personally,  I 
have  always  been  of  the  opinion  that  under  a  mere  general  denial, 
if  the  facts  as  developed  at  the  trial  show  contributory  negligence, 
that  it  is  the  duty  of  the  court  in  the  administration  of  justice 
to  so  charge  the  jury  and  to  give  to  the  jury  the  law  with  respect 
thereto.  This  view  I  think  is  sustained  by  considering  that  since 
the  plaintiff  must  recover  upon  the  ground  stated  in  his  petition, 
if  it  appear  that  the  injury  was  caused  in  some  other  way,  he 
can  not  recover,  because  the  burden  on  him  can  not  possibly 
shift.  If,  therefore,  an  injurj'  is  caused  not  by  the  negligence 
of  the  defendant  but  in  some  other  way,  to-wit,  by  the  negligence 
of  two  persons,  the  plaintiff  and  the  defendant,  it  is  no  different 
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than  if  it  had  been  caused  by  the  negligence  of  some  third  per- 
son who  is  not  a  party  to  the  suit.  It  certainly  can  not  be  the 
policy  of  the  law  to  deny  to  a  defendant  the  right  to  show  and 
prove  contributory  negligence  unless  he  will  first  admit  his  own 
negligence. 

Compare  the  alternative  pleading  here  with  the  one  involTed 
in  the  case  of  Citizens'  Bank  v.  Closson,  29  O.  S.,  78,  where  the 
action  is  upon  a  promissory  note.  The  defenses  were,  first,  a 
general  denial  of  ever  having  executed  the  note,  and,  second, 
that  if  it  should  be  determined  that  the  signature  to  the  note  was 
genuine,  it  was  obtained  by  fraud,  and  further  that  there  was 
no  valid  consideration  therefor.  Affirming  a  reversal  of  the 
common  pleas  court,  the  Supreme  Court  holds  the  defendant  had 
a  right  to  insist  upon  these  grounds  of  defense,  and  that  it  was 
error  for  the  trial  court  to  compel  him  to  elect  upon  which  he 
should  rely,  and  on  page  81,  the  court  says : 

* '  Taken  together,  the  two  defenses  amount  to  this :  That '  the 
defendant  is  ignorant  whether  he  signed  the  note  or  not;  he 
does  not  believe  he  signed  it,  and  therefore  denies  it;  and  that, 
if  he  did  sign  it,  his  signature  was  obtained  by  fraud,  and  with- 
out consideration.  •  •  •  It  certainly  is  not  consistent  with 
the  spirit  and  intention  of  the  code  that  a  party  having  one  or 
the  other  of  two  good  defenses,  without  the  means  of  knowing, 
otherwise  than  from  the  developments  to  be  made  upon  the  trial, 
which  of  the  two,  in  fact  or  in  law,  is  his  true  defense,  shall,  at 
his  peril,  be  compelled  to  elect  in  advance  on  which  he  will  rely, 
to  the  exclusion  of  the  other.  When,  from  the  nature  of  the 
case,  it  is  rendered  uncertain  which  of  two  grounds  of  defense  is 
the  true  and  proper  one,  it  is  competent  for  the  defendant,  in 
his  answer,  to  set  them  both  up,  provided  they  will  admit  of 
being  stated  in  such  form,  that  the  answer  can  be  sworn  to  with- 
out falsehood,  and  in  good  faith.'' 

'      The  motions  to  the  answer  will  be  overruled. 
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WOMAN  STRUCK  AT  A  RALWAY  atOSSMG. 

Oommon  Pleas  Oonrt  of  Handlton  Ooimtj. 

Fbbd  Papneb,  Administbatob  of  3LkBOASET  Papneb,  Dbceased, 

V.  Jtveas  Harmon,  Rbceiveb  of  the  Cincixnati,  Ham- 

njTON  &  Dayton  Railway  Company. 

Decided,  December,  1910. 

Ne^K^emee^WeiglU  of  Evidence  ae  to^  at  a  BaOwaif  CroMMtmo— Night 
Dmrh  amd  Foggp—No  BeU  or  Whietle  Bommdedr—Pedettriim  Sirmek 
9y  Tntim — Verdict  Agaimst  Baihoag  Cowtpamg  Upheld. 

Wliere  the  automatic  bell  at  a  railway  croorins  doea  not  rtns  and 
neither  the  locamotire  whistle  nor  bell  is  soonded,  a  presumption 
arises  that  no  train  is  approaching,  and  if  the  air  was  fnll  of 
sttoke  and  the  night  so  dark  and  foggy  that  the  engineer  whose 
loeomotive  stmck  the  decedent  at  the  croasing,  although  looking 
ahead  whoe  the  deceased  most  have  been,  did  not  see  her  or 
know  nntll  the  next  day  that  any  one  had  been  struck,  the  ques- 
tion as  to  whether  the  decedent  should  haye  seen  the  appraach- 
tng  train  is  not  sufficiently  dear  to  require  that  a  Terdict  in  fiiTor 
of  her  administrator  should  be  set  aslda 

Otto  Pfieger  and  F.  E.  Niederhelman,  for  plaintiff. 
Harmon,  Colston,  OMsmith  (t  Hoadly,  contra. 

Hunt,  J. 

Plaintiff's  intestate  was  killed  on  ^lareh  13,  1907,  between 
eight  and  nine  o'clock  p.  m.  by  defendant's  train,  at  the  Dreman 
street  crossing  in  Cincinnati.  Defendant's  railroad  is  a  double 
track  at  that  place  and  Dreman  street  is  improved  with  curbing 
and  a  brick  pavement.  It  is  the  outlet  of  a  limited  locality. 
The  deceased  lived  on  the  north  side  of  Dreman  street  west  of 
the  railway,  and  was  returning  home  after  being  at  the  grocery 
located  on  the  south  side  of  Dreman  street,  about  eighty  feet 
east  of  the  railroad.  The  night  was  dark,  rainy,  somewhat 
sleety,  foggy,  with  a  strong  wind  blowing  in  gusts  from  the  west. 
There  is  some  evidence  that  a  freight  train  had  passed  south  im- 
mediately before  the  accident.  Plaintiff  had  a  shawl  over  her 
head  and  was  carrying  an  open  umbrella  held  unsteadily  in  such 
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a  way  as  to  protect  her  from  the  west  wind.  The  deceased  had 
crossed  Dreman  street  to  the  north  and  was  about  to  cross  the 
railway  when  she  was  struck  and  carried  some  one  hundred  feet 
north  and  thrown  on  the  easterly  side  of  the  railroad. 

There  was  neither  watchman  nor  gates  at  the  crossing,  and 
although  there  was  an  automatic  alarm  bell  there,  it  seems  to 
have  been  out  of  order.  There  was  evidence  tending  to  prove 
that  the  whistle  of  the  approaching  train  was  not  blown  for  the 
crossing  and  that  the  engine  bell  was  not  rung;  also  evidence 
by  the  defendant  to  the  contrary.  The  engine  had  an  electric 
headlight,  which  defendant's  evidence  shows  to  have  been  lighted. 
The  train  was  an  express  train  going  north,  runnipg  hi  its 
usual  rapid  rate  of  speed  and  upon  its  regular  time.  The  train 
crew  knew  nothing  of  the  accident  until  a  day  or  so  afterwards, 
although  the  engineer  says  he  was  seated  on  the  right  or  easterly 
side  of  his  cab  and  was  keeping  a  lookout  ahead.  The  track  for 
at  least  one-half  mile  in  the  direction  in  which  the  express  train 
approached  was  practically  straight,  and  except  for  the  smoke  of 
the  freight  train,  if  any  passed,  the  rain,  sleet,  fog  and  the  usual 
darkness  of  night,  the  train  could  have  been  seen  if  the  deceased 
had  looked,  at  any  time  while  she  was  within  fifty  or  twenty-five 
feet  of  the  tracks. 

The  question  as  to  whether  under  the  circumstances  the  de- 
fendant should  have  maintained  a  watchman,  or  gate,  or  both, 
the  want  of  repair  of  the  automatic  bell,  the  plaintiff's  evidence 
as  to  the  failure  to  whistle  or  ring  for  the  crossing,  and  the  speed 
at  which  the  train  was  run,  under  the  circumstances  clearly  made 
the  issue  as  to  defendant's  negligence  an  issue  to  be  determined 
by  the  jury,  and  when  so  determined  a  final  determination. 

The  issue  as  to  the  negligence  of  the  deceased  is  not  so  clearly 
an  issue  to  be  determined  by  the  jury,  and  when  so  determined  is 
not  so  clearly  a  final  determination. 

The  defendant  relies  on  what  is  claimed  by  him  to  be  the  fact, 
to- wit :  that  if  before  the  deceased  had  entered  the  zone  of  dan- 
ger and  while  she  was  anywhere  within  at  least  twenty-five  feet 
of  the  track,  dhe  had  looked  in  the  direction  of  the  approaching 
train,  she  could  not  have  failed  to  have  seen  the  approaching 
train,  and  that  therefore  the  fact  that  she  was  struck  under  such 
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circmnstanees,  oondusiTely  establishes  the  fact  that  she  did  not 
lo<^  and  was  therefore  n^ligent. 

It  may  be  conceded  for  the  porpoees  of  this  case  that  the  doty 
to  look  in  the  direction  of  a  probably  approaching  train  is 
absolnte,  and  that  for  a  pedestrian  to  be  struck  by  a  rapidly 
moTuig  train,  the  dangerous  proximity  of  which  he  could  have 
seen,  is  oondnsiye  evidence  that  he  did  not  look.  The  role  may 
be  different  with  the  driver  of  a  vehicle.  Both  driver  and  i>ede8- 
trian  in  the  exercise  of  ordinary  care  can  use  means  to  protect 
themselves  from  the  weather.  Both  in  the  exercise  of  ordinary 
care,  not  being  advised  of  an  approaching  train  by  signal  or 
other  methods  ordinarily  used  by  prudent  railroad  men,  may  ap- 
proach the  track  at  the  crossing,  but  the  driver  under  such  cir- 
cumstances may  find  that  he  can  not  retreat,  and  being  con- 
&onted,  without  negligence  on  his  part  but  by  negligence  of 
the  railroad  company,  with  two  dangers,  one  from  the  approach- 
ing train  if  he  crosses,  and  one  from  the  action  of  Us  horse  if 
he  stops  so  near  the  passing  train,  the  fact  that  he  chose  to  cross, 
although  ordinarily  but  not  always  the  most  dangerous,  is  not 
conclusive  evidence  of  negligence  on  his  part.  The  pedestrian 
is  ordinarily  confronted  with  only  one  danger  up  to  the  time  he 
actually  gets  in  the  way  of  the  approaching  train. 

Under  the  circumstances  of  this  case  it  does  not  necessarily 
foUow  that  the  deceased  would  unquestionably  have  seen  the 
train.  In  answer  to  def aidant's  interrogatories  the  jury  has 
specially  found  otherwise  up  to  the  time  she  was  within  five  feet 
of  the  track.  Under  ordinary  circumstances  she  would  have 
seen  the  train  as  defendant  claims,  but  there  is  evidence  that  the 
conditions  were  not  ordinary.  If  the  automatic  bell  was  not 
rung  and  there  was  neither  whistle  nor  engine  bell  for  the  cross- 
ing, the  deceased  to  a  certain  extent  had  a  right  to  presume  that 
no  train  was  coming,  and  the  night  being  so  dark,  rainy,  sleety, 
foggy  and  gusty,  that  the  engineer,  looking  ahead  in  the  area 
lifted  by  the  electric  headlight,  in  which  area  the  deceased 
must  have  been,  did  not  see  the  deceased,  the  question  as  to 
whether  the  deceased  could  have  seen  the  approaching  tram  is  not 
80  conclusively  and  affirmatively  decided  by  the  admitted  circum- 
stances of  the  case  as  to  make  such  question  a  mere  question  of 
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law,  not  so  manifestly  contrary  to  the  weight  of  the  evidence  as 
to  require  the  finding  of  the  jury  thereon  to  be  set  aside  by  the 
trial  court,  especially  as  under  our  system  of  procedure  the 
plaintiff  and  the  defendant  have  not  equal  rights  to  have  the 
findings  of  the  trial  court  upon  the  weight  of  the  evidence  re- 
viewed by  the  circuit  court. 

The  motion  to  set  aside  the  verdict  of  $2,000  for  the  plaintiff 
is  therefore  overruled. 


BUn^DINC  AND  REPAIR  OF  GOUNTY  ROADS. 

Common  Pleas  Court  of  Franklin  County. 

The  State  op  Ohio,  ex  eel  The  Tax  Commission  op  Ohio,  v. 
Fred  M.  Saybe,  as  Auditor  op  Franklin  County,  Ohio. 

Decided,  October  28,  1911. 

TaoDation — Levies  for  Road9 — Gonstruction  of  the  Emergency  Section  of 
the  Smith  One  Per  Cent.  Tax  Law — Discretion  of  County  Commie- 
eionera  as  to  an  Additional  Levy— 102  0.  L.,  266. 

The  expense  of  constructing,  re-constructing,  repairing  and  maintaining 
county  roads  made  necessary  by  emergency  may  be  met  by  eounty 
commissioners  in  their  discretion  by  a  levy  in  excess  of  the  limita- 
tion fixed  by  the  general  taxing  statute. 

Timothy  8.  Hogan  and  Clarence  2>.  Laylin,  for  plaintiff. 
E.  C.  Turner  and  H.  C  Sherman,  contra. 

Dillon,  J. 

This  action  involves  the  construction  and  interpretation  of 
Section  4  of  the  act  of  May  10th,  1910  (101  0.  L.,  430).  This 
section  was  left  intact  and  unrepealed  in  the  passage  of  the  so- 
called  Smith  One  Per  Cent.  Law  (102  0.  L.,  266). 

The  relator  complains  of  the  action  of  the  county  commis- 
sioners of  Franklin  eounty,  taken  on  September  2,  1911,  where- 
by the  said  commissioners  by  resolution  declared  it  to  be  neces- 
sary to  raise  $87,000  for  the  purpose  of  providing  funds  for  the 
construction,  re-construction,  repair,  maintenance,  etc.,  of  one 
hundred  and  fifty-eight  free  turnpikes  and  improved  roads  in 
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said  county,  and  ordering  that  a  levy  of  three-tenths  of  one  mill 
he  made  to  provide  said  fond,  in  addition  to  the  ordinary  levies 
authorized  by  law. 

Relator  issued  an  order  to  the  auditor  of  Franklin  county,  in- 
structing him  to  refuse  to  obey  this  order  or  to  certify  or  enter 
any  such  levy.  It  asks  that  he  be  compelled  to  oDey  this  order 
and  also  that  he  be  enjoined  from  entering  the  levy  upon  the 
duplicate. 

Section  4,  above  referred  to,  provides  as  follows: 

'"For  the  emergencies  mentioned  in  Sections  4450,  4451,  5629, 
and  7419,  of  the  General  Code,  the  taxing  authorities  of  any  dis- 
trict may  levy  a  tax  sufficient  to  provide  therefor,  irrespective 
of  any  limitations  of  this  act." 

The  so-called  emergencies  referred  to  in  the  four  statutes  pro- 
vide for  the  raising  of  money  in  cases  of  epidemic  or  threatened 
epidemic,  or  the  unusual  prevalence  of  a  dangerous  disease,  or 
of  injury  or  destruction  by  fire  to  certain  county  buildings,  and 
last  of  aU,  as  provided  in  Section  7419 : 

*'When  one  or  more  of  the  principal  highways  of  a  county  or 
part  thereof  have  been  destroyed  or  damaged  by  freshet,  land-  * 
slide,  wear  of  water-courses,  or  other  casualty,  or  by  reason  of 
the  large  amount  of  traffic  thereon,  or  from  neglect  or  inatten- 
tion to  the  repair  thereof,  have  become  unfit  for  travel,  or  cause 
difficulty,  danger  or  delay  to  teams  passing  thereon,  and  the 
commissioners  of  such  county  are  satisfied  that  the  ordinary 
levies  authorized  by  law  for  such  purposes  will  be  inadequate  to 
provide  money  necessary  to  repair  such  damages,  or  to  remove 
obstructions  from  or  to  make  the  changes  or  repairs  necessary 
from  the  causes  herein  enumerated,  they  may  annually  there- 
after levy  a  tax  at  their  June  session  not  exceeding  five  miles 
upon  the  dollar,"  etc 

The  Attorney-General  contends  that  the  word  "emergencies" 
as  used  in  Section  4  is  not  a  general  term  applying  to  all  the 
conditions  set  forth  in  the  statutes  foregoing,  but  that  it  is  the 
duty  of  the  court  to  determine  just  which  ones  of  the  conditions 
named  in  Section  7419  are  actual  emergencies,  and  which  one  or 
more  of  those  conditions  are  not  real  emergencies. 

I  am  of  the  opinion  that  the  Legislature  in  using  the  word 
'* emergencies"  in  this  case  referred  to  all  the  conditions  and 
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situations  enumerated  in  the  statute  as  a  class,  and  did  not  in- 
tend thereby  to  leave  it  open  to  judicial  interpretation  as  to 
which  ones  could  be  considered  emergencies  in  the  strictest  sense 
of  that  term,  and  which  ones  not,  If  the  Legislature  had  any 
such  intent,  it  certainly  would  not  have  used  the  language  in  the 
form  it  has  to  express  it. 

Section  7419  sets  forth  a  number  of  causes  which  place  it 
within  the  power  of  the  commissioners  in  the  proper  exercise  of 
their  discretion  to  exceed  the  limitations  provided  by  the  gen- 
eral taxing  statute,  and  it  is  not  fault  of  the  courts  if  this  statute 
was  designedly  made  broad  for  the  very  purpose  of  enabling 
such  additional  levies. 

The  word  '^ emergencies"  as  used  by  the  Legislature  in  Sec- 
tion 4,  therefore,  means  an  exigency,  or  an  urgency,  a  condition 
of  pressing  necessity,  a  need,  a  situation  which  demands  prompt 
action,  and  the  condition  of  the  roads  enumerated  in  Section 
7419,  from  the  causes  therein  mentioned  are  to  my  mind  clearly 
within  the  meaning  which  the  Legislature  gave  in  Section  4. 

There  is  some  complaint  also  in  this  case  that  the  resolution 
was  indefinite,  in  that  it  was  a  blanket  resolution,  without  speci- 
fying each  road  separately  and  enumerating  the  particular  cause 
of  the  condition  of  each  road.  There  is  no  statute  which  re- 
quires any  such  specification,  and  the  fact  that  the  commis- 
sioners embraced  all  the  roads  in  one  general  blanket  resolution 
does  not  void  the  resolution. 

Other  questions  were  raised  at  the  trial,  but  I  believe  counsel 
agree  that  if  the  foregoing  interpretation  of  the  statute  is  the 
one  to  be  adopted  by  the  court,  no  further  question  need  be 
presented. 

The  motion  of  the  plaintiflf,  therefore,  for  a  judgment  on  the 
pleadings  is  overruled,  and  a  judgment  will  be  entered  dis- 
missing the  petition  at  the  costs  of  the  relator. 
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••MUTUAL  UBTJUOLr 

Oommon  Pleas  Ooort  of  Hmntlfiwi  Gonnty. 

Otto  Heinbichsdobp  y.  Geobgb  Stengel  et  al. 

Decided,  July  <,  1911. 

ComirmeiM—'Affreewient  Hct  Varied  am  the  Ground  of  JTslnol  MMote; 
Unie»—'Whttt  CouMtUMU9  a  Mutmal  Mitiake^Parol  Evidence  to 
Tory  «  Written  In$tnnnenL 

X,  A  'Mutual  mistake"  is  one  wherein  both  parttes  ngree  that  the  mis- 
take oceorred;  or,  is  in  law  that  sltoation  which  arises  wherein 
'^rerj  dear  and  satistactory  erldenee"  shows  that  while  one  party 
denies  soch  mistake,  nerertheless  tlie  intent  of  the  parties  to  a 
contract  is  not  <jTpr<^iBgd  in  its  term& 

2.  Under  the  mere  plea  of  a  '^ntoal  mistake"  a  party  should  not  be 
permitted  nnder  any  and  all  drcomstances  to  si^e  eridence  seck- 
inE  by  parol  to  Tary  the  terms  of  a  written  instrament. 

X  Were  parties  nnder  any  and  all  drcomstances  to  be  permitted  to 
plead  a  "mutual  mistake"  and  thereunder  seek  by  parol  to  Tary 
the  tenns  of  a  written  contract,  the  rule  prohibitinE  the  <*iMi«gt«e 
of  written  contracta  by  parol  would  practically  be  abrosated. 

Otto  Pfleger,  for  plaiiitiff. 
Ben  B.  Dale,  eontnL 

O'CONNELL,  J. 

Flaintiff  brought  suit  against  the  defendant  for  oommisBions 
earned  while  in  defendants'  employ  as  a  salesman.  He  was 
acting  as  saeh  nnder  a  written  eontraet  between  the  parties 
wliereby  he  was  to  haye  the  excInsiTe  rig^t  to  sell  within  certain 
EpedBed  territory.  He  was  to  receive  commissions  on  all  goods 
scdd  within  that  territory  during  the  term  of  his  employment. 

Defendsnts  for  answer  say  that  the  sales  to  certain  firms  with- 
in that  territory  were  not  included  and  that  by  "mntnal  mis- 
take" the  names  of  sneh  firms  were  omitted  from  the  written 


The  ordinary  role  of  law  is  that  parol  evidence  can  not  be 
admitted  to  alter  or  vary  the  terms  of  a  written  instrament 
whose  terms  are  as  dear  and  nnambigaons  as  is  the  written 
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contract  between  these  parties.  However,  in  certain  cases  "mu- 
tual mistakes"  are  permitted  to  be  shown. 

The  definition  of  the  word  mutual  is  clear  and  unmistakable. 
A  mistake  to  be  "mutual"  must  be  the  mistake  of  both  parties. 
A  "mutual"  mistake  does  not  arise  where  one  party  insists 
that  the  contract  expresses  the  agreement  of  the  parties,  while 
the  other  party  claims  that  all  which  the  parties  intended  was 
not  placed  in  the  written  contract. 

At  the  trial  of  the  case,  defendant  over  the  objection  of  the 
plaintiff  was  permited  to  offer  the  evidence  which  he  claimed 
tended  to  show  that  the  mistake  was  mutual,  and  what  the  con- 
tract between  the  parties  really  should  have  been.  At  the  con- 
clusion of  all  the  evidence  the  court  directed  the  jury  to  return 
a  verdict  for  the  plaintiff  on  the  ground  that  defendant  had 
failed  to  bring  his  case  within  the  exceptions  to  the  rule  regard- 
ing the  introduction  of  parol  evidence  to  vary  the  terms  of 
written  instruments. 

In  support  of  his  motion  for  a  new  trial  counsel  for  defend- 
ant cites  a  number  of  cases  in  support  of  his  contention.  His 
leading  case  is  that  of  Davenport  v.  Sovil,  6  O.  S.,  459.  The 
syllabus  of  that  case  is  as  follows: 

"S,  with  his  wife,  executed  to  D  a  mortgage  to  secure  a  debt, 
and  died.  On  condition  broken,  D,  proceeding  against  the 
widow  and  heirs  of  S,  obtained  a  decree  for  sale,  bid  in  the 
premises,  sale  confirmed,  and  deed  made  to  D  for  the  premises 
described  in  the  mortgage.  It  is  then  first  discovered  that,  by 
mutual  mistake  of  the  parties,  the  description  in  the  mortgage 
did  not  embrace  the  land  intended  to  be  mortgaged,  and  which 
S  did  own,  but  embraced  other  land,  which  S  did  not  and  never 
claimed  to  own.    Held — 

"Parol  proof  is  competent  to  establish  such  mistake,  and  the 
mortgage  may  be  reformed  and  enforced  in  the  same  proceeding. 

"The  presumption  being  that  the  contract,  as  reduced  to 
writing,  embodies  the  real  intention  of  the  parties,  courts  ought 
not  to  proceed  on  the  ground  of  mistake,  without  very  clear  and 
satisfactory  proof  of  its  existence. 

"The  mortgage,  as  reformed,  is  not  merged  in  the  former 
decree;  and  as  the  original  mistake  infects  all  the  subsequent 
proceedings,  they  are  nugatory." 
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At  pages  461-462,  Jadge  BrinkerhofE  says: 

**It  18  hardly  possible  to  imagine  «  ease  resting  on  stronger 
or  clearer  principles  of  natural  equity  than  that  made  by  the 
petition  and  admitted  by  the  demurrer.  The  plaintiff  ought, 
unquestionably  to  be  relieved,  unless  in  the  peculiar  position 
in  which  an  innocent  and  not  unfrequent  mistake  has  placed 
him,  he  is  precluded  from  its  attainment  by  some  inexorable 
rule  of  law.    •    •    • 

''The  plaintiff,  alleging  a  mutual  mistake  of  the  parties  in 
the  description  intended  to  identify  the  entire  subject-matter  of 
the  mortgage — ^a  mistake  vital  to  the  entire  contract — seeks,  on 
the  ground  of  that  mutual  mistake,  to  reform  the  contract,  so 
as  to  make  it  what  the  parties  intended  and  justice  required  it 
should  be,  and  what,  had  no  mistake  of  fact  occurred,  it  would 
have  been;  and  then  to  enforce  the  contract  thus  reformed. 
Whether  this  can  be  done,  is  the  first  question  to  be  considered. " 

And  on  page  464,  the  court  reached  the  following  conclusion: 

"Contracts  concerning  land,  then,  may  be  reformed,  on  the 
ground  of  mutual  mistake  of  the  parties  to  them;  and  when 
tiius  reformed,  may,  in  the  same  proceeding,  be  enforced;  and 
such  mistake  may  be  proved  by  parol.  But  it  ought  not  to  be 
foi^tten  that  the  contract,  as  committed  to  writing,  is  prop- 
erly presumed  to  be  the  b^  evidence  of  the  real  intention  of 
the  parties,  and  therefore,  before  courts  proceed  to  administer 
a  remedy  for  the  alleged  mistake,  they  should  require  its  exist- 
ence to  be  established  by  very  clear  and  satisfactory  evidence.'' 

The  court  in  this  decision  appeared  loth  to  depart  from  the 
rule  prohibiting  oral  modifications  of  written  contracts.  But 
the  peculiar  circumstances  of  the  ease  taken  in  connection  with 
the  fact  that  the  defendant  admitted  the  fact  of  the  mutual  mis- 
take through  a  demurrer  to  the  petition,  led  them  to  make  the 
decision.  They  further  stipulate  in  the  decision  that,  ''contracts 
concerning  land,  then,"  etc. 

In  the  case  at  bar  the  controversy  is  not  concerning  land. 
The  mistake  is  not  admitted  by  the  plaintiff  to  be  mutual,  but 
he  strenuously  denied  that  there  was  any  mistake.  The  evi- 
dence as  to  a  mistake  was  not  "very  clear  and  satisfactory." 

Counsel  for  defendant  further  cites  the  case  of  Plati  v.  Scrib- 
ner,  18  C.  C,  452,  as  one  holding  that  parol  evidence  may  be 
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introduced  to  vary  the  terms  of  a  written  instrument  But  the 
se'oond  paragraph  of  the  syllabus,  which  is  as  follows,  shows  it 
to  be  inapplicable  to  the  case  at  bar. 


n 


Syllabus  2.  Where  it  evidently  appears  from  the  written 
instrument  that  only  a  part  of  the  terms  are  expressed  therein, 
parol  evidence  is  admissible  to  show  other  terms  not  inconsist- 
ent with  those  expressed;  and  where  no  consideration  for  the 
contract  appears  in  writing,  the  fact  that  there  was  a  considera- 
tion may  be  proven  orally." 

No  such  state  of  facts  exists  with  reference  to  the  contract  in 
controversy.  No  other  authority  cited  bears  out  defendant's 
contention. 

Were  parties  under  the  guise  of  a  ''mutual  mistake"  to  be 
permitted  under  any  and  all  circumstances  to  seek  to  avoid  the 
terms  of  a  written  contract  by  undertaking  to  prove  some  other 
stipulations  which  they  claim  should  be  included,  it  would  be 
well  nigh  impossible  to  maintain  the  rule  that  written  contracts 
can  not  be  varied  by  parol. 

Where  one  party  to  a  written  contract  insists  that  the  instru- 
ment correctly  represents  the  agreement  of  the  parties  as  made, 
a  court  should  not  allow  the  other  party  under  the  plea  of  a 
mutual  mistake  to  alter  or  to  amend  the  contract  when  his  evi- 
dence discloses  the  fact  that  but  for  his  own  carelessness  or  lack 
of  foresight,  the  disputed  provision  might  have  been  inserted 
in  the  contract  There  was  no  element  in  defendants'  case 
which  justified  a  modification  or  departure  from  the  established 
rule. 

The  motion  for  a  new  trial  should  be  overruled. 


NISI  PRHJS  REPORTS— NEW  SERIES.  69 


1911.]  Gaiis;luin  y.  Slanski. 


juiuspicnoN  or  the  mumcipal  court  or  glsviland. 

Common  Pleas  Court  of  Cuyahoga  County. 
P.  W.  Oaughan  v.  S.  p.  Slanski. 

Decided,  June  17.  1912. 

CorUiruction  of  Section  1579-6 — Conferring  Jurisdiction  5y  Reference — 
Application  of  the  Exemption  aa  to  HoufehoUUn  and  Freehotdert 
Found  in  Seetimk  10225. 


The  Jurifldiction  of  the  mmicipal  court  of  Clereland  is  limited,  in  cIyII 
ta  residents  of  said  cHsp  wmd  to  such  residents  of  the  county 
Atfl»€ilr  «■  aw  not  housefeaitea  or  fk*e^olders  and  are 
served  wlt^  BnfiBBs  when  within  the  corporate 


&  CoUing,  fcMT 
Fred 


Phillips,  J. 

This  case  presents  thi?  question  whether  a  householder  or  free- 
UHbi^  nsideDt  of  this  county,  but  non-resident  of  the  dtyy  is 
immune  from  the  junsdietion  of  the  municipal  court  of  Cleve- 
land, in  civil  cases. 

The  act  conferring  jurisdiction  upon  the  municipal  court  gives 
it  **orig:inal  civil  jurisdiction  within  the  limts  of  the  city  •  •  • 
in  all  actions  and  proceedings  of  which  justices  of  the  peace 
have,  or  may  be  given,  jurisdiction."  102  O.  L.,  156. 

By  Section  10223  of  the  General  Code,  the  territorial  juris- 
diction of  justices  in  civil  cases,  unless  otherwise  directed  by  law, 
''is  limited  to  the  township  wherein  they  have  been  elected,  and 
w*herein  they  reside." 

Section  10224  enumerates  twelve  instances  in  which  their  juris- 
diction shall  be  co-extensive  with  the  county. 

Section  10225  says: 

''Except  as  provided  in  the  next  preceding  section,  no  house- 
holder or  freeholder,  resident  of  the  county,  shall  be  held  to  an- 
swer a  summons  issued  against  him  by  a  justice  in  a  civil  matter 
in  any  township  of  such  county  other  than  the  one  where  he  re- 
sides, except  in  the  cases  following:"  (Here  foUow  six  excep- 
tions to  the  limitations  just  stated. ) 
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The  municipal  court  act  confers  jurisdiction  by  reference  to 
another  statute.  There  are  two  ways  of  adoptinac  an  exist- 
ing statute  into  the  provisions  of  a  new  act.  One  is  by  spe- 
cific and  descriptive  reference  to  the  statute  or  provisions 
adopted,  whereby  the  statute  or  provisions  adopted  are  incor- 
porated bodily  into  the  adopting  statute.  The  other  form  of 
adoption  is  by  reference,  not  to  any  particular  statute  or  part  of  a 
statute,  but  by  referenca  to  the  law  generally  which  governs  a 
particular  subject.  The  latter  is  the  method  adopted  in  this 
instance. 

This  being  so,  we  are  to  determine  what  was  adopted  into  the 
new  act,  not  by  what  is  known  as  ** close  interpretation"  of  a 
single  statutory  provision,  but  by  a  comprehensive  view  of  the 
statutes  y?:ri«^  (both  by  conferring  and  by  restricting)  the 
jurisdiction  of  justices  of  the  i>eace. 

The  Constitution  makes  a  justice  of  the  peace  a  township  of- 
ficer; and  the  statute  (Section  10223)  fixes  his  territorial  juris- 
diction, primarily,  within  the  township  where  he  is  elected  apd 
resides.  In  like  manner,  the  act  of  May  10,  1911,  fixes  the  terri- 
torial jurisdiction  of  the  municipal  court,  primarily,  within  the 
corporate  boundaries  of  th.*  city  of  Cleveland. 

If  the  law  that  has  been  adopted  by  reference,  as  aforesaid, 
would,  in  a  particular  instance,  limit  the  jurisdiction  of  a  justice 
in  respect  of  persons  without  his  township,  it  follows  as  fjx 
obvious  coroUary  that  in  the  like  instance,  the  jurisdiction  of  the 
municipal  court  must  be  limited  in  like  manner. 

Where  a  court  has  jurisdiction  of  the  subject-matter  of  an  ac- 
tion, jurisdiction  of  the  person  of  a  defendant  can  be  acquired, 
in  invitum,  only  by  service  of  the  process  of  the  court,  and  serv- 
ice of  process  can  be  made  only  within  the  territorial  jurisdic- 
tion of  the  court  issuing  it.  But  the  well-settled  general  rule  is, 
that  in  transitory  actions,  service  of  process,  made  within  the 
territorial  jurisdiction  of  the  court  issuing  it,  upon  a  non-resi- 
dent of  such  territory,  subjects  him  to  the  jurisdiction  of  the 
court.  And  this  rule  applies  to  a  justice  of  the  peace,  unless 
changed  by  statute.  I  think  the  quoted  part  of  Section  10225 
is  intended  to,  and  does,  exempt  householders  and  freeholders 
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who  are  residents  of  the  county,  but  non-residents  of  the  particu- 
lar township,  from  the  application  of  this  general  role;  and  to 
this  extent  it  limits  the  jurisdiction  of  a  justice  of  the  peace^  and 
likewise  that  of  the  municipal  court. 

This  section  is  one  of  ten  sections  of  the  justice's  code  defining 
and  fixing  the  jurisdiction  of  that  court.  These  sections  abound 
in  restrictions  and  limitations;  and  these  negative  provisions 
must  be  considered  with  the  affirmative  provisions,  and  the  ju- 
risdiction determined  as  well  b.v  what  powers  are  expressly  with- 
held as  by  those  expressly  conferred. 

Considering  these  statutes  in  this  way,  I  think  the  provision 
in  Section  10225,  that  ''no  householder  or  freeholder,  resident 
of  the  county,  shall  be  held  to  answer  a  summons  issued  against 
him  by  a  justice  in  a  civil  matter  in  any  township  of  sudi  county 
other  than  the  one  where  he  resides,"  does  not  merely  confer 
upon  such  non-resident  a  privil^e  to  be  asserted  or  waived  by 
him,  but  fixes,  by  liinitation,  the  jurisdiction  of  the  justice;  and 
this  limitation  is,  by  adoption,  made  applicable  to  the  munici- 
pal court,  and  operated  to  deprive  it  of  jurisdiction  of  this 
plaintiff  in  error. 

Judgment  reversed,  with  costs. 


TRANSPORTATION  SXPBNSBS  mCVUMMD  BY  SHERITrS. 

Common  Pleas  Court  of  FrankUn  County. 

Statb  op  Ohio,  ex  bel  Albebt  F.  Sabtain,  as  Shebiff  of 
Fbanklin  County,  Ohio,  v.  Feed  M.  Satbe,  Audi- 
tor OF  Frankun  County,  et  aii. 

Decided,  October  16,  191L 

AJlowancet  to  Sheriffs — May  Include  Automobile  Hire,  Whet^—Term 
**lAvery  Hire"  Con$trued— Words  and  Phrases— W2  O.  L^  93. 

It  is  within  the  diBcretion  of  county  ccMnmissloneni  to  make  an  al- 
lowance to  the  sheriff  for  automobile  hire,  incurred  in  and  neces- 
sary to  a  proper  administration  of  the  duties  of  his  office  in  the 
service  of  writs  and  processes  or  in  pursuing  or  transporting 
persons  who  are  wards  oi  the  state  or  are  charged  with  crime. 

J.  H.  Dyer,  for  plaintiff. 
E.  C  Turner,  contra. 
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Bat^smell,  J. 

* .  ■         ■     *  • 

The  question  arises  on  demurrer  to  the  petition  praying  that  a 
writ  of  mandamus  issue  commanding  Auditor  Sayre  to  issue  and 
deliver  a  warrant  in  favor  of  relator  on  the  treasurer  of  Frank- 
lin county,  covering  automobile  livery  hire,  alleged  to  have  been 
incurred  and  necessary  for  the  proper  administration  of  the 
f'-^H^s  of  his  said  oflSce  in  serving  such  writs  and  processes  as 
were  directed  to  him  as  such  sheriflf. 

It  appears  from  the  pt^tition  that  relator  filed  a  full  accurate, 
itemized  and  verified  account  of  said  livery  with  the  board  of 
rt'Mmtv  commissioners  as  a  part  of  his  last  quarterly  report ;  that 
the  same  was  approved  and  allowed  by  said  board  and  that  a 
voucher  was  issued  to  him  for  the  payment  of  said  livery  bill  in 
the  sum  of  $420;  that  same  was  presented  to  defendant,  Sayre, 
Auditor,  with  request  for  a  warrant  on  the  treasurer  for  itj^ 
payment  and  same  was  refused. 

That  said  automobile  livery  was  engaged  from  one  Charles  W. 
Engle,  who,  at  the  time,  was  engaged  in  the  business  of  letting 
automobiles  for  hire. 

It  is  provided  in  S3ction  2997,  General  Code,  as  amended 
April  26th,  1911  (102  0.  L.,  93) ,  that  in  addition  to  his  compensa- 
tion and  salary,  the  commissioners  shall  make  an  allowance  to 
the  sheriff  quarterly  (among  other  things)  for  all  expense  of 
maintaining  horses  and  vehicles  necessary  to  the  proper  admin- 
istration of  the  duties  of  his  office.  And  may  allow  his  neces- 
sary livery  hire  for  the  proper  administration  of  the  duties  of 
his  oflSee. 

It  is  the  contention  of  counsel  for  defendants  that  the  phrase 
** livery  hire"  as  used  in  the  statute  does  not  include  the  hire  of 
automobiles;  and  can  not  apply  to  any  expenditure  for  the  hir- 
ing of  horseless  vehicles. 

It  is  not  questioned  that  an  automobile  is  a  vehicle  which  is 
subject  to  hire. 

Does  the  expense  account  claimed  fairly  come  within  the  pro- 
vision for  the  allowance  which  may  be  made  for  necessary 
livery  hire? 

The  statute  mentioned  has  for  its  subject-matter  the  expense 
of  the  sheriff  incurred  and  expended  in  pursuing  or  transporting 
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persons  aeensed  and  eonvicted  of  crimes  and  offenses;  conveying 
and  transferring  persons  to  and  from  certain  institutions  and 
places  mentioned  in  the  statute;  and  for  the  proper  administra- 
tion of  the  duties  of  his  office,  serving  civil  process,  subpoenaing 
witnesses  and  the  like.  In  this  connection  aUowance  may  be  made 
for  necessary  livery  hire  for  the  proper  administration  of  the 
duties  of  his  office. 

It  appears  dear  that  by  the  intent  of  the  statute  that  livery 
service  necessary  for  the  proper  administration  of  the  duties  of 
the  sheriff's  office  may  be  paid  for  by  the  commissioners. 

The  word  "livery"  is  used  in  a  number  of  senses.  As  the 
expenses  for  conveying  certain  persons  and  papers  is  prominent 
as  subject-matter  of  the  statute,  it  would  appear  dear  that  the 
necessary  services  imposed  by  the  statute  and  obtainable  from  a 
liTery  man  is  the  sense  in  which  the  word  is  used. 

The  Standard  Dictionary  d^nes  "livery"  in  one  of  its  ac- 
cepted senses  as  "the  keeping  of  horses  and  vehicles  ready  for 
hire."  A  liveiTman  is  one  who  keeps  a  "Kvery  stable."  "A 
livery  stable  is  a  building  where  horses  or  vehicles  are  kept  or 
let  for  hire"  (19  A.  &  E.  Ency.  of  Law,  430).  A  livery  stable 
"a  place  where  horses  and  vehicles  are  kept  for  hire"  (Eng.  L. 
Diet.). 

Prom  these  definiti<ms  it  would  appear  that  as  "Kvery"  per- 
tains to  the  keeping  of  horses  and  vehicles  ready  for  hire,  or 
the  keeping  of  horses  or  vehicles  ready  for  hire,  that  to  consti- 
tute "livery  hire"  it  is  not  necessary  that  both  horses  and 
vehicles  be  connected  with  the  letting  or  transaction;  that  the 
hire  of  a  horse  from  a  liveryman  can  constitute.'  "livery  hire," 
within  the  unstrained  meaning  of  the  definition;  and  the  hire 
of  a  vehide  would  likewise  constitute  "livery  hire." 

It  is  not  uncommon  that  liverymen  keep  and  maintain  auto- 
mobiles, in  connection  with  horses  and  carriages,  for  hire  to 
their  customers.  And  automobiles  are  maintained  alone  in 
stables  or  buildings  for  hire. 

In  28  Cyc,  42,  the  following  definition  appears:  "The  public 
garage  is  the  modem  substitute  for  the  livery  stable,  and  may 
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be  defined  as  a  bnilding  or  indosure  for  the  care  and  storage  of 
motor  vehicles  and  in  which  motor  vehicles  are  kept  for  hire." 

Section  13130,  General  Code,  where  penalty  is  provided  against 
hiring  certain  animals  or  vehicles  with  intent  to  defraud  the 
owner  or  keeper  of  a  livery  stable,  "automobile'*  is  mentioned 
as  one  of  the  vehicles  within  the  range  of  such  hiring,  which 
lends  some  support  to  the  claims  than  an  automobile  is  there 
recognized  as  a  proper  subject  of  a  liveryman's  business,  and 
hence  a  subject  of  "livery  hire," 

An  automobile  is  a  vehicle;  but  to  insist  that  "vehicle''  in 
the  definition  of  "livery"  is  limited  in  meaning  to  horse- 
drawn  vehicles,  seems  hardly  warranted  in  modern  usage  of  the 
word. 

I  am  of  the  opinion  that  the  expense  account  claimed,  and 
incurred  or  alleged,  comes  fairly  within  the  spirit,  provision 
and  intendment  of  the  statute  mentioned  as  "livery  hire,"  and 
thereunder  within  the  commissioners'  discretion  for  allowance. 

The  demurrer  is  therefore  overruled. 
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MmcnVE  GRANT  OP  RIGHT  TO  APPROHUATE  EASEMENT 

POR.  ELEVATED  RAR.WAY  TRAOL 

Common  Fleas  Court  of  Hamilton  County. 

■ 

The  Louisville  &  Nashville  Raiukoad  Company,  Plaiktifp  in 

Ebbor,  v.  The  Crrr  of  Cincinnati  et  al. 

Defendants  in  Ebbob.* 

Decided,  November  7,  1911. 

Terminals  for  Transportation  Uses— Easement  for  an  Elevated  Roil- 
way  Across  a  River  Landing — Condemnation  of.  Permissible — Pro- 
cedure Necessary  to  Render  Orant  of  Right  to  Appropriate  Valid — 
Discretion  of  Council  as  to  Terms  and  Conditions  Must  Be  Exer- 
cised—Paramount Use — Sections  3283,  3283a»  6415  and  6420. 

1.  Authority  to  appropriate  an  easement  across  a  public  landing,  lying 

within  a  municipality,  for  the  purpose  of  erecting  thereon  an  ele- 
vated railway,  is  granted  by  Section  3283a,  Revised  Statutes,  but 
In  wmif^wg  such  an  appropriation  it  is  necessary  to  follow  the 
procedure  laid  down  in  Title  II,  Chapter  8,  Part  3,  Revised  Statutes. 

2.  An  ordinance  granting  to  a  railway  the  right  to  oondenm  such  an 

easement  is  void,  if  not  based  upon  an  agreement  between  the 
railway  company  and  the  municipality  wherein  the  discretion  of 
council  has  been  exercised  as  to  the  terms  and  conditions  and 
limitations  under  which  the  grant  is  made. 

3.  Such  an  ordinance,  where  it  deals  with  streets  and  the  public  land- 

ing, deals  with  two  distinct  subjects,  and  is  invalid  on  that 
ground. 

4.  Whether  the  rule  of  law,  that  as  between  a  railway  and  a  navigable 

river  the  use  of  land  for  the  purposes  of  navigati<Ni  Is  paramount 
to  its  use  for  railway  purposes,  is  applicable  to  the  terminals 
required  for  these  respective  means  of  transportation — Quaere. 

/.  B.  Foraker  and  Kinkead  it  Rogers,  for  the  railroad  oompany. 
E.  M.  BaUard,  City  Solicitor,  Albert  Bettinger  and  Walter 
Schmitt,  for  the  city. 

Eosea  &  Knight,  for  the  property  owners. 


^  Amrwins  Railway  v.  Cincinnati,  10  N.P.(N.S.),  649. 
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CUSHING,  J. 

The  plaintiff  in  error  filed  a  petition  in  the  Insolvency  Court 
of  Hamilton  Comity  seeking  to  appropriate  an  easement  over 
and  across  the  streets  and  public  landing,  beginning  at  the  east 
side  of  Broadway  and  extending  west  to  the  west  line  of  Main 
street  in  the  city  of  Cincinnati,  for  the  purpose  of  erecting 
thereon  an  elevated  railroad;  the  said  railroad  to  extend  from 
the  company's  main  track  at  its  Newport  and  Cincinnati  bridge 
to  a  tract  of  land  owned  by  it,  lying  west  of  Vine  and  south  of 
Water  streets  in  Cincinnati.  The  land  in  question  is  to  be  used 
by  the  railroad  company  for  yard  and  freight  depot  purposes. 

The  court  below  dismissed  the  petition  of  the  railroad  com- 
pany, and  it  now  prosecutes  error  to  reverse  the  finding  of  that 
court  on  the  preliminary  questions  there  presented. 

In  the  court  below,  the  railroad  company  did  not  offer  any 
evidence  tending  to  establish  its  inability  to  agree  with  the  city 
of  Cincinnati  as  to  the  value  of  the  easement  it  sought  to  appro- 
priate, nor  did  it  offer  any  evidence  of  the  necessity  for  the  ap- 
propriation. 

Counsel  for  the  railroad  company  contend  that  the  city  of 
Cincinnati  has  no  power  te  agree  with  the  railroad  company  as 
to  the  amount  of  money  the  company  should  pay  for  the  ease- 
ment it  seeks  to  appropriate.  This  contention  is  based  on  a 
decision  of  the  Supreme  Court  of  Ohio,  which  will  be  considered 
hereafter. 

Counsel  for  the  railroad  company  also  contend  that  it  was 
not  necessary  to  offer  evidence  under  the  fourth  division  of 
Section  6420,  Revised  Statutes,  and  assigned  as  a  reason  there- 
for that  the  Legislature  of  Ohio  vested  in  the  directors  of  the 
railroad  company  the  power  to  determine  the  question  of  said 
necessity,  that  their  determination  is  final  and  the  court  has  no 
power  to  consider  that  question. 

Counsel  for  the  city  of  Cincinnati  contend  that  the  ordinance 
of  the  city  council  is  invalid:  first,  because  it  contains  two  dis- 
tinct subjects  of  legislation;  and  second,  in  that  it  does  not 
specify  any  terms  and  conditions  for  the  occupancy  of  the  city's 
property  and  that  it  includes  property  not  dedicated  to  the  city 
for  a  public  landing. 
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CooiiBel  for  interested  property  owners  argae  that  Section 
3283a  is  uneonstitntionaL 

In  determining  the  questions  here  presented,  it  will  be  neces- 
sary to  consider  the  case  of  The  Louisville  ijk  NasKviJUe  BaUroad 
Company  v.  City  of  Cincinnati,  76  O.  S.,  481;  the  case  of  City 
of  Cincinnati  v.  The  LouisvUle  A  Nashville  BaUroad  Company, 
9  N.P.(N.S.),433;  and  Sections  3283,  3283a,  6415  and  6420,  Be- 
Tised  Statutes. 

The  source  of  all  power  of  eminent  domain  is  so  weQ  under- 
stood in  this  country  that  it  would  not  be  necessary  to  re-state 
it  here  if  it  were  not  for  the  fact  that  counsel  seem  to  differ  as 
to  the  extent  of  the  power  vested  in  this  corporation  by  the  Legis- 
lature. The  state  has  a  right  in  and  a  control  over  all  highways, 
streets,  alleys,  avenues,  public  grounds,  landings  and  wharves 
of  whatever  character  or  description,  superior  to  that  of  any  sub- 
division of  such  state,  such  as  counties,  townships  and  munici- 
palities. 

''Public  streets,  squares,  landings  and  grounds  are  •  •  • 
under  the  absolute  control  of  the  legislative  power  of  the  state." 
Louisville  it  Nashville  Railroad  v.  City  of  Cincinnati,  76  O.  S., 
481. 

The  power  to  appropriate  property  for  public  use  under  the 
law  of  eminent  domain  is  in  the  state.  That  power  is  inherent 
in  the  state.  The  state  may  vest  the  same  power  in  municipali- 
ties, in  corporations  public  or  private,  and  in  some  instances  the 
same  power  may  be  delegated  to  private  citizens.  Such  munici- 
palities, corporations  and  citizens  have  only  such  power  to  appro- 
priate property  under  the  law  of  eminent  domain  as  is  delegated 
to  them  by  the  state.  This  delegation 'of  power  must  be  either 
in  express  terms  or  by  necessary  implication. 

The  Legislature,  by  duly  enacted  laws,  has  delegated  to  rail- 
road companies,  under  eminent  domain,  the  power  to  appropriate 
three  classes  of  property:  first,  private  property;  second,  such 
public  property  as  faUs  within  the  class  specified  in  Section  3283, 
Revised  Statutes;  ttnd  third,  such  other  public  property  as  is 
q>ecified  in  Section  3283a,  Revised  Statutes. 

Section  3283.  "If  it  be  necessary,  in  the  location  of  any  part 
of  a  railroad  owned  or  operated  by  a  domestic  or  foreign  cor- 
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poration  to  occupy  with  a  surface  or  elevated  track,  with  the 
necessary  supports  therefor,  any  public  road,  street^  alley,  way 
or  ground  of  any  kind,  or  any  part  thereof,  the  municipal  or 
other  corporation  or  public  officers  or  authorities,  owning  or 
having  charge  thereof,  and  the  company,  may  agree  upon  the 
manner,  terms  and  conditions  upon  which  the  same  may  be 
used  or  occupied,  and  in  the  event  of  the  occupancy  of  any  such 
ground  with  an  elevated  track  such  agreement  shall  specify  the 
number,  character  and  location  of  all  supports  for  such  track, 
any  part  of  which  shall  be  upon  such  public  ground,  and  the 
vertical  and  longitudinal  clearances  between  such  supports,  and 
if  the  parties  be  unable  to  agree  thereon,  and  it  be  necessary  in 
the  judgment  of  the  directors  of  such  company,  to  use  or  occupy 
such  road,  street,  alley,  way  or  ground,  or  any  part  thereof,  for 
surface  tracks,  or  for  crossing  with  an  elevated  structure  when  no 
piers,  supports,  or  obstructions  are  to  be  placed  therein;  such 
company  may  appropriate  so  much  of  the  same  as  may  be  neces- 
sary for  the  purposes  of  its  road  in  the  manner  and  upon  the 
same  terms  as  is  provided  for  the  appropriation  of  the  prop- 
erty of  individuals ;  but  every  company  which  lays  a  track  upon 
or  over  any  such  street,  alley,  road  or  ground,  or  part  thereof, 
shall  be  responsible  for  injuries  done  thereby  to  private  or  pub- 
lic property  lying  upon  or  near  to  such  ground,  which  may  be  re- 
covered by  civil  action  brought  by  the  owner  before  the  proper 
court,  at  any  time  within  two  years  from  the  completion  of  such 
track.  Provided,  that  nothing  in  this  act  contained  shall  be 
construed  as  authorizing  the  grant  of  the  right  to  occupy  any 
public  street,  avenue  or  alley,  longitudinally  by  an  elevated 
track,  except  in  so  far  as  the  same  may  be  necessary  to  accom- 
modate a  curve  in  the  line  of  the  elevated  track,  and  in  that 
case  no  supports  shall  be  placed  in  the  roadway  of  the  street, 
avenue  or  alley,  between  the  curb  lines  thereof,  and  in  no  case 
shall  such  longitudinal  occupancy  of  the  street,  avenue,  or  alley, 
exceed  three  hundred  (300)  feet  in  length." 

Section  3283a.  **If  it  be  necessary,  in  the  judgment  of  the 
board  of  directors  of  any  domestic  or  foreign  corporation  own- 
ing or  operating  a  railroad  wholly  or  partly  within  the  state  of 
Ohio,  to  use  and  occupy  for  an  elevated  track  any  portion  of  any 
public  ground  lying  within  the  limits  of  any  municipality  and 
dedicated  to  the  public  for  use  as  a  public  ground,  common,  land- 
ing or  wharf,  or  for  any  other  public  purpose,  excepting  all 
streets,  avenues,  alley,  or  public  road,  such  company  may  ap- 
propriate an  easement  over  so  much  of  such  ground  as  may  be 
necessary  for  such  purpose,  including  the  right  to  maintain  the 
necessary  piers  and  supports  for  said  elevated  track;  but  such 
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appropriation  shall  be  limited  to  such  an  easement  as  iis  neces- 
sary for  the  eonstmction,  maintenance  and  uses  of  such  elevated 
track,  in  accordance  with  the  plans  hereinafter  provided  for. 
Proceedings  for  sach  appropriation  shall  be  conducted  in  the 
manner  provided  in  Title  II,  Chapter  8,  part  3,  of  the  Revised 
Statutes,  so  far  as  .the  same  may  be  applicable  thereto,  but  be- 
fore any  appropriation  may  be  made  hereunder  there  must  be 
submitted  to  the  council  of  the  municipality  general  plans  of 
the  proposed  structure  showing  the  manner,  character  and  loca- 
tion of  all  supports,  any  part  of  which  will  be  upon  such  public 
ground,  common,  landing  or  wharf,  and  showing  the  vertical  and 
longitudinal  clearances  between  the  supports;  and  no  right  to 
appropriate  shall  accrue  to  the  railroad  company  until  after  said 
company  and  the  council  shall  have  agreed  upon  the  manner, 
terms  and  conditions  upon  which  the  property  may  be  used  or 
occupied  and  the  plans  submitted  shall  have  been  approved  by 
ordinance  duly  passed  by  a  two-thirds  vote  of  council,  but  that 
such  appropriation  shall  not  be  restrictive  of  the  control  by  the 
public  officers  or  authorities  over  such  public  ground,  common, 
landing  or  wharf,  subject  to  the  continued  maintenance  and  use 
of  such  elevated  track  upon  the  terms  and  conditions  agreed 
upon,  and  such  ordinance  shall  be  read  on  three  separate  days  and 
the  rules  requiring  such  reading  shall  not  be  suspended." 

By  enacting  these  two  sections  of  the  statutes,  the  Legislature 
has  recognized  two  distinct  classes  of  public  property  and  has 
provided  for  their  appropriation  by  railroad  companies  under 
the  law  of  eminent  domain.  So  far  as  this  case  is  concerned, 
we  have  only  to  do  with  streets  under  Section  3283,  and  public 
landings,  wharves,  etc.,  under  Section  3283a.  The  city  council 
may  grant  to  railroad  companies  the  right  to  cross  its  streets  as 
provided  in  Section  3283. 

Section  3283a,  Revised  Statutes,  limits  the  appropriation  of 
property  under  it  to  public  landings,  wharves,  etc.  The  Legis- 
lature has  vested  in  railroad  companies  as  therein  provided,  the 
right  to  cross  such  public  grounds.  Such  power  is  inherent  in 
the  state,  and  if  there  could  be  a  doubt  as  to  its  right  to  del^ate 
that  power  to  railroad  companies,  that  doubt  has  been  judicially 
determined  by  the  Supreme  Court  of  the  state  in  the  following 
language: 

"Sections  3283  and  3283a  are  not  unconstitutional  in  that  they 
(as  claimed  by  plaintiffs)  enlarge  the  scope  of  the  right  of  end- 
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nent  domain  as  to  this  public  landing  beyond  that  existing  in  the 
year  1789  when  the  public  landing  was  dedicated."  Cincinnati 
V.  L.  i&  N,  B.  B.  Co.,  9  N.P.(N.S.),  433. 

This  case  was  affirmed  by  the  Supreme  Court  of  Ohio,  so  the 
constitutionality  of  the  act  is  not  for  consideration  by  this  court. 

Considerable  confusion  has  arisen,  and  in  fact  it  seems  that 
this  litigation  is  based  on  a  misconception  of  the  finding  of  the 
Supreme  Court  in  the  case  of  The  Louisville  ds  Nashville  Bail- 
road  V.  City  of  Cincinnati,  supra.  There  can  be  no  question 
but  that  the  court  in  determining  that  case  gave  to  the  language 
used  its  plain,  ordinary  meaning  and  that  the  court  intended 
what  it  said  and  nothing  more.  Counsel  for  the  railroad  com- 
pany in  giving  their  views  of  the  decision  in  question,  have  this 
to  say : 

**As  to  the  interest  of  the  municipality  in  the  property,  the 
Supreme  Court  has  decided  in  76  O.  S.,  481,  that  the  municipal- 
ity was  without  power  to  alienate."  Brief  of  Kinkead  & 
Rogers,  page  31. 

The  court  below  was  evidently  misled  by  this  argument  of 
counsel,  as  was  the  city  council,  else  the  court  below  would  not 
have  decided  as  it  did  and  council  could  not  have  passed  the 
ordinance  now  under  ecmsideration. 

A  careful  review  of  that  case  fails  to  disclose  any  such  deter- 
mination by  the  Supreme  Court  of  Ohio,  as  is  contended  by 
counsel  for  the  railroad  company.  What  the  court  did  deter- 
mine was  that  the  public  landing  of  the  city  of  Cincinnati  was 
not  public  grounds  within  the  provisions  of  Section  3283,  Re- 
vised Statutes;  that  said  landing  had  been  dedicated  to  a  public 
use  and  that  it  could  not  be  diverted  from  that  use  and  sub- 
jected to  another  public  use  except  under  and  in  accordance  with 
the  law  of  eminent  domain,  and  as  the  state  had  not  extended 
to  railroad  companies  the  right  to  appropriate  the  class  of  pub- 
lic property  in  question  the  act  of  the  riailroad  company  and  the 
city  council  was  void.  The  court  in  that  case  was  not  passing 
on  the  power  of  the  city  of  Cincinnati  under  Section  3283a.  It 
does  not  follow  that  because  the  city  council  had  no  authority  to 
act  under  Section  3283  that,  it  has  no  power,  to  act  under  Sec- 
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tion  3283a.  The  aection  last  named  was  enacted  by  the  L^^isla- 
tnre  after  the  decision  of  the  Supreme  Court  in  76  O.  S. 

Before  proceeding  to  a  consideration  of  the  sections  of  the 
statutes  in  question,  it  should  be  recalled  that  the  record  in  this 
ease  shows  that  the  legal  title  to  the  property,  the  public  landing, 
is  in  the  city  of  Cincinnati ;  that  it  holds  the  same  in  trust  for 
the  citizens  of  the  city,  and  that  in  case  the  property  is  not  used 
f <v  the  purposes  for  which  it  was  dedicated,  it  reverts  to  the 
heirs  of  the  donor.  The  facts  here  stated  give  the  city  control 
over  the  property  in  question  and  made  necessary  some  provision 
in  the  law  for  bringing  into  court,  and  binding,  the  unknown 
heirs  of  the  donor  of  the  property  to  the  city  of  CincinnatL 

There  are  two  provisions  of  Section  3283a  in  controversy  in 
this  ease.    The  first  is  the  language  following: 

''Proceedings  for  such  appropriation  shall  be  conducted  in 
the  manner  provided  in  Title  II,  Chapter  8,  part  3,  of  the  Re- 
vised Statutes,  so  far  as  the  same  may  be  applicable  thereto." 

This  section  then  by  reference  and  adoption,  re-enacts  so  much 
of  Title  n.  Chapter  8,  part  3,  Revised  Statutes,  as  may  be  appli- 
cable to  the  appropriation  of  this  property.  Sections  6415  and 
6120,  Revised  Statutes,  are  a  part  of  and  within  the  chapter  to 
which  reference  is  made.    They  read  as  follows: 

Section  6415.  "Appropriations  can  only  be  made  when  the 
corporation  is  unable  to  agree  with  the  owner,  or  his  guardian 
or  trustee,  as  to  the  compensation  to  be  paid  for  the  property,  or 
easement  or  interest  therein,  sought  to  be  appropriated,  or  when 
the  owner  is  incapable  of  contracting  in  person  or  by  agent,  and 
has  no  guardian  or  trostee,  or  is  un^iown,  or  his  residence  is  be- 
yond the  state,  or  unknown." 

Section  6420.  ''On  the  day  named  in  any  sunmions  first 
served,  or  publication  first  completed,  the  probate  judge  shall 
hear  and  determine  the  questions  of  the  existence  of  tiie  corpora- 
tion, its  right  to  make  the  appropriation,  its  inability  to  agree 
with  the  owner,  and  the  necessity  for  the  appropriation.  Upon 
these  questions  the  burden  of  proof  shall  be  upon  the  corpora- 
tion, and  any  interested  person  shall  be  heard." 

The  recoixl  in  this  case  further  discloses  that  the  railroad  com- 
pany did  in  part  proceed  under  both  of  the  above  named  sec- 
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tions  of  the  statutes.  Its  action  was  filed  in  the  probate  court. 
It  served  the  unknown  heirs  of  the  donor  of  the  properly  in 
question  by  publication  as  therein  provided.  It  then  proceeded 
under  Section  6420  and  offered  evidence  to  the  satisfaction  of  the 
court  below  that  it  was  an  existing  corporation  and  had  a  right 
to  make  the  appropriation. 

Was  it  the  intention  of  the  Legislature  to  adopt  only  parts  of 
the  sections  referred  tot  It  is  the  law  that  where  one  statute 
adopts  the  particular  provisions  of  another  by  a  specific  descrip- 
tive reference  to  the  statute  or  provision  adopted,  the  effect  is 
the  same  as  though  the  statute  or  the  provisions  adopted  had 
been  incorporated  bodily  into  the  adopted  statute.  One  part  of 
a  statute  can  not  be  allowed  to  defeat  another,  if  by  any  reason- 
able construction  the  two  can  be  made  to  stand  together.  South- 
erland  Statutory  Construction,  Section  405. 

Therefore,  Section  3283a  stands  as  though  Sections  6415  and 
6420,  Revised  Statutes,  had  been  rewritten  therein,  and  it  is  the 
duty  of  the  court  to  so  construe  these  sections  of  the  statutes,  if 
it  can  be  done,  as  to  give  each  its  full  force  and  effect. 

The  word  here  to  be  construed  is  *' proceeding,  or  procedure." 
Does  this  word  limit  the  operation  of  Sections  6415  and  6420,  Re- 
vised Statutes,  so  that  but  part  thereof  are  applicable  to  this  act. 

**The  word  procedure  both  in  its  popular  use  and  technical 
application  has  a  definite  meaning  which  we  can  not  alter  or 
enlarge.  It  means  in  all  cases,  the  performance  of  the  act  as 
wholly  distinct  from  any  consideration  of  the  abstract  right.  A 
procedure  in  a  civil  action  is  an  act  necessary  to  be  done  in  order 
to  obtain  a  given  end.  It  is  a  prescribed  mode  of  action  to  carry 
into  effect  a  legal  right,  and  so  far  from  involving  any  considera- 
tion or  determination  of  the  right,  presupposes  its  existence. 
The  procedure  follows  the  right."  Ex  parte  McOee,  33  Ore., 
164. 

The  legal  right,  the  right  to  appropriate  this  class  of  property, 
is  expressly  granted  by  Section  3283a.  The  procedure  provided 
by  Section  6420,  Revised  Statutes,  is  necessary  to  give  effect  to 
the  legal  right  prescribed  by  the  granting  statute. 

Section  3283a  is  a  grant  of  additional  power  to  railroad  com- 
panies. It  confers  a  legal  right  that  did  not  exist  prior  to  its 
enactment.     This  section  not  only  confers  the  legal  right  to  ap- 
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propiiate  this  dasB  of  property,  bat  it  specifically  provides  what 
proeednre  is  necessary  in  case  it  is  appropriated.  That  is,  it 
speeifies  the  forom,  limiting  the  jurisdiction  to  the  probate  court, 
provides  a  method  of  bringing  necessary  parties  into  court,  and 
makes  a  determination  of  certain  questions,  conditions  precedent 
to  the  company's  right  to  make  the  appropriation.  In  other 
words,  the  exercise  of  the  right  is  predicated  upon  a  compliance 
at  least  with  some  of  the  provisions  of  Section  6420.  Does  it 
mean  all  or  only  a  part  of  samef 

But  that  is  not  alL  Section  3283a  further  provides  that  be- 
fore an  appropriation  may  be  made,  there  must  be  submitted  to 
council  of  the  municipality  plans  of  the  proposed  structure,  show- 
ing the  manner,  character  and  location  of  the  supports,  etc ;  and 
no  right  to  appropriate  shall  accrue  until  after  said  company  and 
the  council  shall  have  agreed  upon  the  manner,  terms  and  condi- 
tions, eCe. 

If  the  rule  for  construing  statutes  is  that  one  part  of  the  stat- 
utes can  not  be  allowed  to  defeat  another,  if  by  any  reasonable 
construction  the  two  may  be  made  to  stand  together,  the  con- 
ehuion  is  that  Section  3283a,  Revised  Statutes^  imposes  upon 
railroad  companies  seeking  to  appropriate  this  class  of  public 
property,  additional  burdens  to  those  provided  in  Section  6420. 
It  must  comply  with  all  the  provisions  of  Section  6420,  and  it 
must  comply  with  the  provisions  of  the  statute  granting  the 
right  to  make  the  appropriation.  This  must  be  the  true  con- 
struction of  the  statute  in  question,  in  view  of  the  fact  that  the 
prox>erty  sought  to  be  appropriated  is  already  devoted  to  a  pub- 
lic use.  It  does  not  seem  reasonable  that  the  Legislature  in- 
tended to  require  of  the  ex-appropriator  in  this  class  of  prop- 
erty, fewer  restrictions  than  it  did  in  appropriating  private  prop- 
erty and  other  classes  of  public  property. 

The  question  of  the  validity  of  the  ordinance  of  the  dty  coun- 
cQ  was  argued  at  length  on  both  sides,  and  if  any  confusion  has 
arisen  in  the  case,  it  is  due  to  the  language  of  Section  3283a.    It 


''But  before  any  appropriation  may  be  made  hereunder  there 
must  be  submitted  to  the  council  of  the  municipality  general 
plans  of  the  proposed  construction  showing  the  manner,  charac- 
ter and  location  of  all  supports,  any  part  of  which  will  be  upon 
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such  pnblic  grounds,  landing,  or  wharf  and  shoydng  the  vertical 
and  longitudinal  clearance  between  the  supports ;  and  no  right  to 
appropriate  shall  accrue  to  the  railroad  company  until  after  said 
oompany  and  the  council  shall  have  agreed  upon  the  manner, 
terms  and  conditions,"  etc. 

This  language  follows  the  words  adopting  and  incorporating 
the  sections  of  the  statute  above  referred  to.  It  is  part  of  the 
same  sentence.  The  words  are  connected  to  the  main  part  of  the 
sentence  by  the  conjunction  ''but."  That  word  connects  phrases 
and  clauses  of  unequal  rank.  All  that  follows  is  subordinate  to 
and  dependent  upon  the  principal  part  of  the  sentence. 

This  subordinate  clause  contains  two  provisions  of  equal  rank. 
Both  the  punctuation  and  the  words  used,  clearly  indicate  this 
to  be  the  intention  of  the  Legislature.  The  filing  of  the  plans 
and  their  approval  by  council  showing  the  proposed  structure  is 
one  requirement  imposed  by  the  Legislature,  and  an  agreement 
by  council  and  the  railroad  company  upon  manner,  terms  and 
conditions  upon  which  the  property  shall  be  used  and  occupied  is 
another.  The  language  in  connection  with  the  words  manner, 
terms  and  conditions  is,  ''no  right  to  appropriate  shall  accrue," 

etc. 

Webster  defines  the  word  accrue,  as  to  come  to  by  way  of  in- 
crease; to  arise  or  spring  as  a  growth  or  restdt.  Accrue  as  here 
used  means  that  in  addition  to  other  requirements  no  right  to 
appropriate  shall  be  derived  from  any  or  all  of  the  other  provi- 
sions of  the  law  until  after  the  manner,  terms  and  conditions 
upon  which  the  property  shall  be  used  and  occupied  shall  have 
been  agreed  upon,  etc 

It  is  the  law  that  when  a  discretion  is  vested  in  any  officer, 
board  or  body,  and  that  officer,  board  or  body  exercises  the  discre- 
tion so  vested,  that  that  act  is  final  and  a  court  can  not  substitute 
its  judgment  for  the  judgment  of  the  body  in  which  the  power  is 
so  vested,  as  in  this  case  in  the  council,  for  the  discretion  of  the 
council.  But  the  council  must  act  and  come  to  an  agreement  with 
the  company  as  to  the  manner,  terms  and  conditions  of  its  pro- 
posed occupancy  before  the.  company  acquire  or  be  possessed  of 
the  right  to  appropriate.  In  the  case  at  bar,  the  ordinance  has 
to  do  with  that  part  of  the  statute  relating  to  the  structure  and 
does  not  provide  for  any  terms  and  conditions  upon  which  the 
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company  may  occupy  as  the  statute  requires,  before  the  com- 
pany can  appropriate  the  property,  therefore  council  has  not 
exercised  the  discretion  vested  in  it. 


««' 


Manner  in  contemplation  of  the  statute,  means  method  or 
mode,  the  way  the  tracks  are  laid.  Terms,  the  boundary,  limit, 
the  extent  of  the  grant.  Conditions  means  sitipulations,  prece- 
dent, inducement  to  the  grant ' '  C.y  C,  C.  &  8t  L.  B.  B.  v.  City 
of  Cincinnati,  6  Pro.  Rep.,  278. 

If  the  case  cited  correctly  defines  the  words  used  in  this  stat- 
ute, the  ordinance  is  void,  as  there  is  no  mention  of  any  terms 
in  connection  with,  or  limit  to  the  grant,  neither  does  it  provide 
any  condition  precedent,  limitation  or  stipulations  in  connection 
with  llie  grant. 

The  language  of  the  statute  is  very  broad.  It  vests  in  council 
a  discretion,  and  at  the  same  time  makes  it  mandatory  on  coun- 
cil, as  a  condition  precedent  to  its  authority  to  do  certain  things, 
t.  e.,  there  must  be  an  agreement  between  council  and  the  railroad 
company. 

The  law  contemplates  that  the  city  and  its  citizens  have  a 
valuable  interest  in  the  public  landing.  The  city  holds  the 
title  to  the  property,  and  Section  3283a,  Revised  Statutes,  au- 
thorizes a  transfer  of  that  title,  the  kind  and  amount  of  consid- 
eration that  will  compensate  the  city  for  the  use  of  the  land  by 
the  railroad  company  is  left  exclusively  to  the  council.  Council 
may  demand  a  gross  sum  of  money,  or  an  annual  rental  or  both. 
It  may  also  require  that,  on  the  happening  of  any  contingency 
named  in  the  contract,  the  railroad  company  raise,  lower,  shift 
or  entirely  remove  its  tracks  from  the  public  landing.  The  city 
may  make  any  demand  as  a  condition  or  consideration  of  the 
grant.  The  railroad  company  is  under  no  obligation  to  agree  to 
the  city's  demands.  The  only  penalty  imposed  on  a  failure  to 
agree  is  that  the  railroad  company  can  neither  occupy  nor  con- 
demn under  the  law  of  eminent  domain,  the  right  to  use  the 
property  until  after  it  shall  have  agreed  with  the  city  on  such 
terms  and  conditions  as  the  city  may  impose. 

It  is  also  claimed  that  the  ordinance  is  invalid  in  that  it  con- 
tains two  distinct  subjects  of  legislation.  Referring  again  to 
the  record,  it  is  not  disputed  that  the  eastern  boundary  of  the 
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public  landing  ia  aixtj-aeven  feet  west  of  the  eastern  boundary 
of  Broadway.  Broadway  therefore  extends  to  the  river  and 
that  part  of  said  street  south  of  Water  street  is  sixtynseven  feet 
wide. 

Any  right  this  railroad  has  to  cross  Broadway  is  given  it  by 
Section  3283,  Revised  Statutes,  while  its  right  to  cross  the  pub- 
lic landing  is  conferred  by  Section  3283a.  Council  has  only 
such  power  to  legislate  as  is  conferred  on  it  by  the  legislative 
branch  of  the  state.    It  has  provided  that : 

''No  by-law  or  ordinance  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title.''  Section  1694,  Re- 
vised Statutes. 

The  subjects  concerning  which  council  has  undertaken  to  legis- 
late, in  the  ordinance  in  question,  are  the  streets  and  the  public 
landing  of  the  city;  they  and  not  the  railroad  are  controlled 
by  the  ordinance.  Therefore,  as  the  ordinance  contains  provi- 
sions relating  to  property  other  than  the  public  landing,  it  con- 
tains more  than  one  subject  of  legislation,  and  is  void. 

If  the  views  here  expressed  correctly  state  the  law,  it  follows 
that  the  judgment  of  the  court  below  must  be  affirmed. 

There  is,  however,  one  matter  that  was  not  argued  by,  but  to 
which  counsel's  attention  is  directed.  It  was  conceded  at  the 
trial  of  this  case  that  property  already  devoted  to  a  public  use 
can  not  be  taken  for,  nor  subjected  to,  another  public  use,  unless 
the  latter  is  a  superior  or  a  more  important  public  use  and  does 
not  destroy  or  cripple  or  seriously  interfere  with  the  former  use. 
The  language  of  the  text-writers  on  the  subject  is: 

**The  proposed  taking  shall  not  destroy,  or  cripple,  or  seri- 
ously interfere  with  the  prior  public  use." 

The  record  in  this  case  discloses  that  the  railroad  seeks  to  use 
the  easement  over  this  property  to  reach,  and  as  a  part  of,  its 
terminal  for  yard  and  freight  depot  purposes.  The  public  land- 
ing is  the  only  terminal  that  the  city  has  or  can  have  in  connec- 
tion with  the  river.  So  both  uses  of  the  land  in  question  may  be 
said  to  be  for  terminal  purposes.  The  question  then  is,  does  the 
rule  of  law  applicable  to  navigable  streams  and  railroads  apply 
to  terminals  for  such  navigable  streams  and  railroads. 


NISI  PRIUS  REPORTS— NEW  SERIES.  77 

lill.)  Railway  v.  dneiiiiiatL 


The  Supreme  Court  of  Ohio  has  determined  the  question  as 
between  navigable  streams  and  railroads.  The  controversy  in  the 
ease  referred  to  was  between  the  l^liami  &  Erie  canal  and  a  rail- 
road.   The  court  says: 

''They  show  further,  that  as  between  two  public  uses,  that  for 
purposes  of  navigation  is  paramount  over  public  uses  for  rail- 
roads, even  as  against  the  right  to  cross."  State,  ex  rel,  etc.,  v. 
Ry.  Co.,  37  O.  S.,  173. 

The  question  of  terminals  is  becoming  most  important  both 
to  transportation  companies  and  towns  and  cities.  Without  ade- 
quate terminal  facilities,  means  of  transportation  do  not  have 
the  same  importance  as  with  them. 

The  Supreme  Court  of  the  United  States,  of  Ohio  and  other 
states,  has  passed  on  the  question  of  wharves. 

**A  wharf  is  a  necessary  incident  to  transportation."  Iran- 
ton  B, «.  V.  City  of  Ironton,  19  O.  S.,  299,  305. 

''Navigable  streams  would  be  of  little  value  without  wharves, 
if  th^  had  no  place  where  the  vessels  which  they  floated  could 
land.  Wharves  and  piers  are  as  necessary  almost  to  the  success- 
ful use  of  the  stream  in  navigation  as  the  vessels  themselves,  and 
are  to  be  considered  as  an  important  part  of  the  instrumentality 
of  this  branch  of  conunerce. "  Atlee  v.  Packet  Co.,  21*Wall.,  389- 
393. 

"Wharves,  levies  and  landing  places  are  essential  to  commerce 
by  water  no  less  than  a  navigably  channel* and  a  clear  river." 
Parhershurg  Transit  Co.  v.  Parkershurg^  107  U.  S.,  701;  Ferry 
Company  v.  Penn.,  114  U.  S.,  205. 

"It  has  been  generally  recognized  by  the  courts  that  wharves 
are  almost  as  essential  to  commerce  as  the  water-ways  them- 
selves."   Cohh  V.  Uncoln  Park,  202  Dl.,  434. 

If  the  law  as  declared  by  the  courts  in  controversies  between 
navigable  streams  and  railroads  is  applied  to  their  terminals,  the 
railroad  company  would  not  be  able  to  show  that  the  use  it  seeks 
to  make  of  the  public  landing  in  Cincinnati  was  superior  to  the 

use  to  which  the  public  landing  was  dedicated.    That  question  is 

♦ 

not  here  determined. 
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MECHANICS*  UBNS. 

Common  Pleas    Court    of    Montgomery    County. 

Edward  Hbbbst  v.  W.  J.  Connbes  bt  al. 

Decided,  May  81,  1911. 

Pleadina — In  a  Proceeding  to  ForecloBt  a  MeohanUfs  lAen-^^FiUng  of 
One  Lien  Not  ButfMent,  Whenr^onatruciion  of  SecUon  890S. 

1.  Where  more  than  one  building  has  been  erected  on  different  lota,  it 

iB  not  sufficient  that  but  one  mechanic's  lien  be  filed  for  all  the 
buildings,  unless  the  lots  upon  which  the  buildings  stand  are 
contiguous. 

2.  In  an  action  to  foreclose  a  mechanic's  lien,  the  petition  should  be 

definite  as  to  whether  the  work  was  performed  under  a  general 
contract  and  also  as  to  whether  or  not  the  lots  upon  which  the 
building  or  buildings  stand  are  contiguous. 

James  Knight  and  Flatau  (&  Lindsey,  for  plaintiff. 
Thomas  &  Branson,  for  the  Equitable  Savings  &  Loan  Asso- 
ciation. 

Martik,  J. 

In  this  case  there  has  been  a  demurrer  filed  to  the  second  cause 
of  action.  The  second  cause  of  action  in  this  case  sets  forth 
facts  showing  that  *a  mechanic's  lien  has  been  filed  on  certain 
lots,  and  on  these  facts  set  forth  in  ssdd  second  cause  of  action 
plaintiff  asks  for  foreclosure  of  said  lien.  This  demurrer  is 
based  upon  the  ground  that  where  there  is  more  than  one  build- 
ing erected  on  lots  which  are  not  contiguous  a  mechanic's  lien 
should  be  filed  for  each  and  every  building  upon  the  lots  upon 
which  such  buildings  are  erected.  Section  8308  of  the  Qeneral 
Code  of  Ohio  provides  for  the  filing  of  a  lien  upon  any  building 
and  the  land  upon  which  said  building  may  stand  for  the  work 
or  labor  of  erecting,  altering,  repairing,  or  moving  said  building. 
In  other  words,  the  lien  shall  extend  to  no  other  land  except  the 
land  upon  which  the  house  or  structure  stands  which  is  erected. 
Section  8311  provides  that  when  the  improvement  consists  of 
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two  or  more  bmldings  united  together  upon  the  same  lot  or  con- 
tigaons  lots,  or  of  several  buildings  upon  contigaons  lots,  but 
erected  under  one  general  contract,  it  shall  not  be  necessary  to 
file  a  separate  lien  upon  each  boilding  for  the  work  done.'  This 
section  was  evidently  passed  for  the  purpose  of  modifying  the 
former  section,  which  provided  that  the  lien  could  only  be  placed 
upon  the  land  upon  which  the  building  was  erected  and  no  other 
land.  So  that  the  law  is  very  clear  that  when  more  than  one 
building  is  erected  upon  different  lots,  those  lots  must  be  con- 
tiguous if  but  one  lien  is  to  be  filed  for  all  the  buildings. 

In  the  second  cause  of  action  it  appears  that  there  were  a 
number  of  houses  and  buildings  erected  for  the  defendant.  Con- 
ners.  It  also  appears  in  the  same  cause  of  action  that  the  num- 
bers given  to  the  lots  are  not  consecutive.  In  other  words,  judg- 
ing by  the  customary  way  in  which  lots  are  numbered  there 
must  have  been  nine  lots  between  lot  number  34  and  lot  number 
44.  But  the  fact  that  they  are  attempting  to  foreclose  the  lien 
on  these  lots,  and  that  they  aver  that  the  contract  was  for 
more  than  one  building,  and  that  the  lots  are  not  consecutively 
numbered  does  not  necessarily  mean  that  they  are  seeking  to 
foreclose  on  more  than  one  building  or  that  the  lots  are  not  con- 
tiguous, but  it  does  create  an  inference  amounting  almost  to  such 
a  presumption,  and  although  the  court  does  not  feel  that  it  would 
be  justified  in  sustaining  this  demurrer  as  a  demurrer,  it  feels 
it  should  sustain  the  same  as  a  motion  to  make  said  second 
cause  of  action  more  definite  and  certain  so  as  to  bring  it  more 
clearly  under  the  modification  set  forth  in  Section  8311  of  the 
General  Code  as  to  being  a  general  contract  and  as  to  whether 
or  not  the  lots  are  contiguous. 

The  demurrer  will  be  sustained  as  a  motion  to  make  more 
definite  and  certain. 
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MIURIBS  FROM  THE  BITE  OT  A  DOa 

Common  Pleas  Court  of  Hamilton  Connty. 
Clifford  D.  Buffon,  a  Minor,  v.  Leopold  Eleybolte. 

Decided,  Kay,  1910. 

Pleading— Injuries  from  the  Bite  of  a  Dog— Necessary  AUegations  in  an 
Action  for  Damages—Section  4212-2,  Revised  Statutes. 

In  an  action  for  damages  on  account  of  a  dog  bite,  H  is  not  necessary 
to  allege  that  the  dog  was  known  to  the  owner  to  be  ylcions  or  that 
he  was  in  fact  ylcions. 

J.  A.  Rudel  and  L.  H.  Pummill,  for  plaintiflf. 
Kramer  &  Betiman,  contra. 

Dickson,  J. 

This  is  an  action  for  damages  by  reason  of  the  plaintiflf  hav- 
ing been  bitten  by  a  dog  and  injured,  for  which  injuries  he 

claims  $541. 

Defendant  demurs  to  the  petition  for  the  reason  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  claiming 
thereby  that  under  the  common  law,  plaintiff  should  have  stated 
in  his  petition  that  the  dog  was  a  vicious  dog  and  that  this  vici- 
ousness  was  known  to  the  owner. 

Section  4212-2,  Section  2,  provides: 

*'Any  animal  of  the  dog  kind  •  •  •  that  injuries  *  * 
•  any  person,  may  be  killed  by  any  person  at  any  time  at  any 
place,  and  the  owner  or  owners  or  harborers  •  •  •  of  any 
animal  of  the  dog  kind  that  injuries  ♦  •  •  any  person, 
shall  be  jointly  and  severally  liable  to  any  person  so  damaged 
to  the  full  amount  of  the  injury  done."    *    •    • 

Where  the  common  law  and  the  statute  conflict  the  statute 
governs.  There  is  no  requirement  under  the  statutes  of  Ohio 
that  the  dog  should  have  been  vicious,  or  that  this  viciousness 
should  have  been  known  to  the  owner. 

Demurrer  overruled. 
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AS  TO  DAMAGES  TO  PROTBRTY  FROM  THR  BUXXMC 

or  ASTRSRT. 

Common  Pleas  Coart  of  Franklin  County. 

The  Ck>LUMBUs  Plow  Company  v.  Thb  P.,  C,  C.  &  St.  L. 

Bailwat  CJo. 

Decided,  October,  1911. 

Abutting  Owner— Not  Entitled  to  Damages  from  Blocking  of  Street, 
When^^limination  of  Grade  Crossing  by  Vacating  Portion  of 
Street  and  Blocking  it  with  a  Fill. 

Wh^e  in  the  elimination  of  a  grade  crbssing  a  part  of  a  street  is 
vacated  and  blocked  with  a  fill,  an  action  for  damages  by  an  abut- 
ting owner  on  that  part  of  the  street  not  vacated  does  not  lie  on  a 
complaint  of  less  convenient  means  of  ingress  and  egress,  where 
the  same  inconvenience  is  suffered,  though  perhaps  in  less  degree, 
by  the  general  public 

r.  J.  Keating  and  W.  H.  Jones,  for  plaintiff. 
Henderson,  Livesay  da  Burr,  contra.    ■ 

Rathicell,  J. 

This  eaufle  is  submitted  upon  an  agreed  statement  of  facts,  and 
elaborate  briefs  have  been  filed  by  counsel. 

The  action  is  one  for  damages  allied  to  have  been  caused  by 
defendant's  interfering  with  the  reasonable  access  to  plaintiff's 
premises  by  reason  of  constructing  a  dirt  fill  across  Davis  and 
Cable  avenues  within  the  right-of-way  of  the  defendant  railway 
which  portion  of  said  streets  had  been  theretofore  vacated  by  the 
city  of  CJolumbus  to  effect  a  plan  to  eliminate  grade  crossings  of 
defendant's  road  in  that  vicinity.  It  appears  from  the  agreed 
statement  that  the  vacation  of  the  portions  of  Davis  and  Cable 
avenues,  and  the  filling  of  the  vacated  portions  within  defend- 
ant's right-of-way  were  parts  of  the  same  plan  to  eliminate 
grade  crossings. 

The  plaintiff's  property  lies  at  the  southeast  comer  of  Davis 
and  River  streets,  abutting  on  the  east  side  of  Davi«  avenue 
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132.47  feet,  and  115.85  feet  on  River  street,  which  runs  along 
the  north  side  of  said  premises.  River  and  Cable  streets  run 
east  and  west,  and  Davis,  Darby  and  Sandusky  streets  run  north 
and  south,  and  run  into  Broad  street,  a  main  thoroughfare. 
Said  plan  of  elimination  did  not  provide  for  any  crossing  of 
Davis  or  Cable  avenues  over  or  under  said  railway  tracks,  but 
did  provide  for  a  subway  under  said  tracks  at  Darby  street,  the 
east  line  of  which  is  situated  115  feet  west  of  the  west  line  of 
Davis  avenue,  and  parallel  to  said  Davis  avenue,  and  for  a  sub- 
way under  said  tracks  at  Sandusky  street,  the  west  line  of  which 
is  511.5  feet  east  of  the  east  line  of  Davis  avenue,  and  parallel 
to  same. 

The  complaint  of  the  plaintiff  is  that  the  easements  and  right- 
of-way  over  said  Davis  and  Cable  avenues  were  a  valuable  asset 
and  appurtenance  to  its  real  estate  and  plant  (which  is  that  of 
manufacturing  plows  and  agricultural  machinery),  and  that  by 
defendant's  erecting  the  dirt  fill  across  said  avenues,  it  has 
obstructed  and  destroyed  the  ingress  and  egress  of  plaintiff  to 
and  across  said  avenuep ;  that  said  avenues  have  been  in  use  by 
the  citizens  of  the  vicinity  and  by  travelers  at  large  for  a  great 
number  of  years  as  a  means  of  ingress  and  egress  to  and  from 
plaintiff's  said  premises  and  the  vicinity  thereof;  that  said  streets 
and  plaintiff's  buildings  have  been  improved  with  reference  to 
the  location  of  said  streets,  the  grade  thereof,  the  easements  in,' 
the  right-of-way  over  and  access  to  and  from  the  same,  and  that 
by  reason  of  said  obstructions  of  Davis  and  Cable  avenues  all 
reasonable  access  to  and  from  plaintiff's  premises  and  business 
will  be  cut  off.  In  short  the  gist  of  the  complaint  is  that  by 
constructing  the  fill  in  the  vacated  portions  of  Davis  and  Cable 
avenues,  the  defendant  has  destroyed  the  ingress  and  egress  of 
plaintiff  to  and  across  said  avenues,  leaving  no  reasonable  access 
to  its  premises  as  claimed. 

The  validity  of  the  vacation  of  parts  of  Davis  and  Cable  ave- 
nues within  the  right-of-way  of  the  defendant  railway,  either  im- 
pliedly by  Revised  Statutes,  3337-17o  or  by  the  express  pro- 
visions of  2652  and  2653,  Revised  Statutes  (General  Code,  3725, 
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26.  27  and  28,  and  8874)  we  deem  established  bevond  question. 

It  is  urged  that  case  No.  56872  made  a  part  of  the  agreed  state- 
ment IS  a  bar  to  this  proceeding.  Case  No.  56872  was  an  action 
to  enjoin  the  erection  of  the  dirt  fill  across  Davis  and  Cable  ave^ 
nues  within  the  right-of-way  of  the  defendant  railway.  This 
action  is  to  recover  consequential  damages  for  closing  and  inter- 
rupting access  by  way  of  said  avenues.  We  think  the  qnesticm 
of  consequential  damages  was  not  necessarily  involved  in  the  in- 
junction suit,  and  that  the  two  suits  are  not  therefore  identical, 
nor  substantially  so. 

The  gist  of  the  complaint  lies  in  destroying  access  to  the 
premises  by  means  of  Davis  avenue  from  the  south.  The  pri- 
mary cause  of  this  was  vacating  the  portions  of  Davis  and  Cable 
avenues  as  part  of  the  plan  for  eliminating  grade  crossings.  The 
vacation  and  the  fill  were  parts  of  the  same  plan.  It  is  because 
the  fill  bars  passage  on  the  street  in  that  direction  that  complaint 
is  made,  and  not  that  the  fill  effects  special  injury  otherwise. 
The  fill  is  not  an  element  to  be  considered  otherwise  than  as 
blocking  the  passage  of  Davis  and  Cable  avenues.  So  that  in 
effect  we  have  one  of  that  class  of  cases  involving  the  right  of  an 
adjoining  owner  to  damage  where  a  portion  of  a  street  is  vacated 
other  than  that  on  which  he  abuts. 

The  question  I  apprehend  is  whether  the  plaintiff,  a  property 
owner  on  Davis  street,  has  been  specially  and  peculiarly  dam- 
aged, where  a  portion  of  the  street  other  than  the  part  on  which 
its  property  abuts  has  been  vacated  by -the  city  and  a  fill  erected 
on  the  vacated  portion,  destroying  access  to  its  property  by 
means  of  such  street,  in  view  of  the  two  provided  ways,  <me  115 
feet  west  and  the  other  511.5  feet  east  leading  in  the  direction 
of  the  street  a  portion  of  which  was  closed. 

The  question  of  whether  there  is  special  and  peculiar  damage 
for  the  mere  closing  of  a  portion  of  a  street,  to  the  property  of 
an  abutter  on  the  same  street  on  a  part  of  the  street  not  closed, 
has  resulted  in  a  difference  of  opinion  by  the  courts  in  different 
jurisdictions.  The  matter  will  be  found  discussed  in  Dillon" s 
Municipal  Corporations,  5th  Ed.,  Volume  3,  Section  1160;  in 
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EUiotVs  Roads  and  Streets,  2d  Yolnme,  Section  1180,  3d  Edition; 
two  notes,  2  L.  R.  A.  (N.  S.),  269,  and  30  L.  E.  A.  (N.  S.),  637. 
The  Ohio  cases  have  been  ably  discussed  by  counsel  in  their 
briefs. 

''The  question  whether  an  abutting  owner  is  entitled  to  re- 
ceive compensation  for  property  by  the  vacating  of  a  city  street 
in  its  nature  depends,  it  has  frequently  been  held,  upon  the 
ability  of  the  claimant  to  establish  that  he  is  specially  and  pe- 
culiarly damaged  thereby,  t.  e.,  that  he  suffers  an  injury  differ- 
ing in  nature  and  not  merely  in  degree  from  that  suffered  by 
the  public  at  large.  •  •  •  Many  decisions  declare  that  as  a 
general  rule,  only  property  abutting  upon  the  portion  of  the 
street  closed  is  specially  damaged  by  the  vacation,  and  that  only 
such  abutter  can  recover  damages  or  compensation  for  the  taking 
of  his  property.  Hence  if  the  property  of  the  abutter  is  located 
on  another  street  or  an  a  different  part  of  the  same  street,  he  is 
not  entitled  to  compensation  or  damages."  Section  1160,  Dillon 
on  Munic.  Cor,,  Volume  3,  5th  Ed. 

Some  exceptions  are  noted  to  this  rule,  some  courts  holding 
that  the  right  which  an  abutter  has  in  a  highway  as  a  means  of 
enjoying  the  free  and  convenient  use  of  his  abutting  property 
is  special. 

The  abutting  lot  owner,  in  addition  to  his  easement  in  the 
street  for  passage  and  repassage  in  common  with  the  general 
public,  has  a  special  easement  in  the  street  appendant  and  ap- 
purtenant to  his  lot  for  ingress  and  egress — the  easement  of  ac- 
cess. 67  0.  S.,  190;  66  O.  S.,  116;  EUiott's  Roads  and  Streets, 
Sections  876,  883,  2d  Ed.     ' 

It  would  seem  from  the  case  of  Kinnear  Mfg,  Co,  v.  Beatty,  65 
0.  S.,  264,  that  the  general  rule  above  noted  is  the  one  prevailing 
in  this  state.  That  to  entitle  a  property  owner  on  a  street 
where  a  portion  of  the  same  other  than  the  part  on  which  he 
abuts  has  been  vacated  and  where  he  has  reasonable  access  to 
his  property  by  other  streets,  although  the  distance  he  may  have 
to  travel  in  some  directions  may  be  greater  than  before  the  vaca- 
tion, to  any  relief,  the  inconvenience  he  suffers  must  differ  in 
kind  from  that  of  the  general  public,  and  not  only  in  degree. 
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Bnt  it  is  oontended  that  as  to  the  right  of  an  adjoining  owner,  the 
rule  of  damage  in  such  ease  has  been  altered  by  the  more  recent 
case  of  Schitntndnwnn  v.  Ths  Lake  Shore  &  Mich.  So.  By.  Co., 
83  O.  S.,  356. 

While  the  eoort  distmgoished  the  Beatty  ease  from  the  Schim- 
melmann  ease  in  some  particulars,  it  does  not  appear  the  general 
mle  for  damage  in  such  cases  was  abrogated. 

We  think  it  appears  from  the  opinion  in  the  Schimmelmann 
case  tiiat  the  court  treated  it  as  involTing  the  doctrine  of  the 
change  of  grade  cases.  The  court  discusses  a  number  of  change 
of  grade  cases. 

The  court  in  the  opinion  say : 

''Did  the  plaintiffs  sustain  direct  consequential  injury  to  their 
real  estate  as  improved  to  the  former  grade  by  the  acts  of  the 
defendants?    •    •    • 

"It  seems  that  defendants  rely  largely  on  the  fact  that  they 
did  not  depress  Dille  street  immediately  in  front  of  plaintiff's 
premises.    •    •    • 

"The  acts  as  we  have  recited  them  make  an  obstruction — a 
change  of  grade — a  vacation  differing  only  in  degree  frcnn  a 
change  of  grade  in  the  entire  street. 
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And  in  distinguishing  the  Beatty  case  in  one  particular  it  is 
stated:  "Moreover  there  was  no  change  of  grades  or  excavation 
to  inflict  any  inconvenience  or  injury." 

In  the  case  at  bar  there  is  no  change  of  grade  in  Davis  street 
affecting  the  access  to  plaintiff's  premises  in  that  portion  of  said 
street  on  which  said  premises  abut. 

It  is  true  the  vacation  and  fill  affect  the  passage  of  plaintiff 
across  Davis  and  Cable  avenues  towards  Broad  street,  but  this 
is  in  common  with  the  general  public  and  not  a  subject  of 
damage. 

The  slightly  less  convenient  ways  provided,  is  an  inconveni- 
ence differing  in  degree  from  that  of  the  general  public  and  not 
in  kind;  and  is  such  as  the  doctrine  of  the  general  rule  above 
noted  denies  to  owners  of  property  resulting  from  the  vacaticm 
of  a  portion  of  a  street  not  in  front  of  his  premises.  65  0.  S., 
264,  283;  11  O.  S.,  163;  19  C.  C,  308. 
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EUiott  an  Roads  and  Streets,  Seetioo  1180.  dthig  the  New 
York  holding  that  the  Legblatnre  may  aathorize  the  Taeatioii 
and  doling  of  one  public  way  to  the  adjoining  property  owner, 
provided  another  way  is  left  open,  adds  Kinner  Mfg.  Co,  v. 
Beatty  as  in  line  with  that  doetrine. 

In  view  of  the  foregoing  we  think  that  under  the  iasnes  and 
facts  presented  in  this  case  it  can  not  be  said  that  the  ways  pro- 
vided for  claimant  by  other  streets  do  not  afford  reasonable 
access  to  its  property,  or  that  it  has  been  specially  and  peculiarly 
damaged  by  the  elimination  of  the  grade  crossing  at  Davis  and 
Cable  avenues  under  the  rule  in  such  cases  in  this  state,  and  the 
finding  is  therefore  in  favor  of  defendant  with  judgment  ac- 
cordingly. 


TRANSTERS  OT  CORPORATE  STOCK. 

Common  Pleas  Court  of  Hamilton  County. 

Wallace  Bubcii  v.  The  Cincinnati  Trust  Company  and 
The  Cincinnati  Gas  &  Electric  Company.* 

Decided,  October,  1911. 

Corporation* — Authority  of  an  Executor  to  Transfer  Btoch--Order  to 
Bell  at  the  Market  Price  toithin  the  Requirement  of  the  Statute — 
Proper  Procedure  to  Compel  a  Transfer — Certified  Copy  of  Order  of 
Court  Can  Not  be  Demanded — Limitaiions  on  the  Function  of 
Transfer  Agents — Sections  10704  and  8673. 

1.  An  order  by  the  probate  court  directing  the  sale  of  corporate  stock 

belonging  to  the  estate  of  a  decedent  at  the  market  price  is  an 
order  to  sell  for  not  less  than  the  market  price  on  the  day  the  sale 
Is  made,  and  is  a  sufficient  compliance  with  the  statutory  require- 
ment that  the  court  must  order  the  stock  sold  at  not  less  than  the 
price  fixed  by  the  order. 

2.  Such  an  order  is  sufficient  to  protect  the  corporation  issuing  the 

stock  against  any  claim  which  might  be  made  on  account  of  a 
wrongful  transfer;   and  it  is  not  necessary  for  the  protection  of 

♦Affirmed  by  the  Circuit  Court,  Burch  v.  Trust  Co.,  14  C.C.(N.8.),  346. 
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the  oorporatton  that  the  representatlYe  of  the  estate  in  preeentfns 
the  stock  for  transfer  aocompeny  it  with  a  certified  copy  of  the 
order  of  coort  anthorizing  the  transfer. 

3.  It  is  a  matter  of  grave  donbt  whether  the  appointment  by  a  corpora- 

tion of  a  transfer  sgent  of  its  stock  is  in  compliance  with  the 
statntory  requirement  that  tlie  "secretary"  of  the  corporation  "reg- 
ister all  subscriptions  and  transfers  of  stock." 

4.  The  proper  procedure  for  compelling  a  transfer  of  stock  is  by  peti- 

tion asking  for  a  mandatory  injunction;  and  in  such  a  case  it  is 
not  necessary  that  the  transfer  agent  be  made  a  party. 

Wallace  Burch  and  Robert  Burch,  for  plaintiff. 
Louis  A.  Ireion,  contra. 

GOBMAN,  J. 

The  petition  in  this  ease  is  for  a  mandatory  injnncti<m  to  re- 
qmre  the  Cincinnati  Tmst  Company,  the  transfer  agent  of  the 
Cincinnati  Gas  &  Electric  Company,  and  the  Cincinnati  Oas  ft 
Electric  Company  to  transfer  on  the  books  of  the  *  Cincinnati 
Oas  ft  Electric  Company  five  shares  of  stock  claimed  to  be  held 
and  owned  by  the  plaintiff,  Wallace  Bnrch. 

The  five  shares  of  stock  were  the  property  of  Henry  Bnehren, 
deceased,  who  died  in  Hamilton  connty,  Ohio,  and  an  execntriz 
of  the  estate,  Bertha  Bnehren,  was  appointed  by  the  probate 
court  of  this  connty  to  administer  his  estate.  On  the  14th  of 
October,  1911,  said  executrix  filed  an  application  in  the  probate 
eonrt  and  an  order  was  made  thereon  authorizing  and  directing 
her  to  sell  said  five  shares  of  stock  in  the  Cincinnati  Oas  &  Elec- 
tric Company.  This  order  was  made  under  Section  10704  of  the 
General  Code,  which  provides  that: 

''The  executor  or  administrator  may  sell  either  at  public  or 
private  sale  stock  or  shares  in  a  corporation,  but  if  he  sells  at 
private  sale  it  must  be  for  a  sum  not  less  than  for  that  purpose 
is  fixed  by  tin  order  of  the  probate  court." 

The  order  of  the  probate  court  dinecting  the  sale  of  said  stock 
was  as  follows : 

''This  cause  coming  on  this  day  to  be  heard  upon  the  applica* 
tion  of  ihe  executrix  herein  for  authority  to  dispose  of  five 
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shares  of  the  Cincinnati  Gas  &  Electric  Company  stock,  and  it 
appearing  to  the  court  that  it  is  necessary  to  sell  the  said  stock 
to  comply  with  the  terms  and  conditions  of  the  will,  and  also  to 
pay  the  debts  of  said  estate,  said  Bertha  Buehren,  executrix,  is 
hereby  authorized  and  empowered  to  dispose'  of  said  stock  at  its 
market  value,  for  cash." 

On  the  16th  day  of  October,  1911,  the  plaintiff  bought  said 
certificate  at  its  market  value  of  $86.50  per  share. 

The  petition  further  avers  that  the  Cincinnati  Trust  Company 
has  been  designated  as  the  transfer  agent  of  the  Cincinnati  Gas 
&  Electric  Company  and  is  empowered  to  transfer  said  stock 
upon  the  books  of  the  Cincinnati  Gas  &  Electric  Company ;  that 
upon  receiving  said  certificate  for  said  five  shares  of  stock  from 
said  executrix  duly  indorsed  by  her,  the  plaintiff  presented  the 
same  to  the  Cincinnati  Trust  Company  as  the  transfer  agent  of 
the  Cincinnati  Gas  &  Electric  Company  and  requested  the  trans- 
fer of  said  stock  to  him,  which  transfer  the  defendant,  the  Cin- 
cinnati Trust  Company,  refused  to  make.  A  demurrer  was  in- 
terposed to  this  petition  and  the  matter  was  argued  to  the  court. 

Section  8673,  General  Code,  among  other  things,  provides  that: 

*  *  The  directors  of  a  corporation  •  •  •  shall  keep  a  record 
of  all  stock  subscribed  and  transferred,  and  its  secretary  or 
recording  officer  shall  register  all  subscriptions  and  transfers  of 
stock.  For  that  purpose  a  book  shall  be  kept,  and  when  a  certifi- 
cate of  stock  is  assigned  and  delivered  by  a  stockholder,  the 
assignee  thereof  on  demand  may  have  it  duly  transferred  therein 
by  such  officer,  who  at  the  same  time  shall  enroll  also  the  name 
of  the  assignee  as  a  stockholder."    •    •    • 

There  is  no  other  statutory  provision  relating  to  the  assign- 
ment and  transfer  of  stock,  except  the  amendments  to  Section 
8673,  which  were  passed  by  the  Legislature  in  1911,  and  are 
found  in  the  102  Ohio  Laws,  page  505,  etc.  These  amendments 
are  numbered  Sections  8673-1  to  8673-22  inclusive.  By  the  pro- 
vision of  Section  1  of  this  amendment,  the  transfer  and  delivery 
of  a  certificate  of  stock  in  any  corporation  may  be  made  by  in- 
dorsing upon  the  certificate  the  name  of  the  owner  either  in  favor 
of  a  specific  person  or  in  blank,  or  by  delivering  the  certificate 
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of  stock  without  an  indorsement  bat  aeoompanied  by  a  separate 
doeoment  in  writing  containing  an  assignment  of  the  certificate 
cr  a  power  of  attomej  to  sell,  assign  or  transfer  the  same,  which 
assignment  or  power  of  attomej  may  be  either  in  blank  or  to  a 
Eptd6ed  person.  In  substance,  the  certificate  may  be  assigned 
by  the  owner  of  the  certificate  (which  would  include  also  the 
executor  or  administrator  of  a  deceased  person)  signing  tl^  same 
cithtf  in  Uank  or  to  a  specific  person;  or  it  may  be  delivered 
without  the  signature  of  the  owner  if  it  is  accompanied  by  a 
written  assignment  or  transfer. 

Now  this  section  further  provides  that  this  method  of  transfer 
and  assignment  shall  be  applicable,  although  the  charter,  or  arti- 
cles of  incorporation,  or  code  of  regulations,  or  by-laws  of  the 
corporation  issuing  the  certificate  provide  that  the  shares  repre- 
sented thereby  shaU  be  transferred  by  a  transfer  agent. 

It  was  contended  in  the  argument  of  this  case  that  the  order 
of  the  probate  court  was  not  in  compliance  with  Section  107(M 
of  the  General  Ck>de.  and  that  therefore  the  Cincinnati  Trust 
Company,  claiming  to  be  the  transfer  agent,  was  warranted  and 
anthcNrized  in  refusing  to  transfer  the  stock  to  the  plaintiff.  The 
transfer  agent  had  presented  to  it  a  certified  copy  under  the 
seal  of  the  probate  court  of  the  order  of  the  probate  court  above 
set  out  and  the  certificate  of  stock  duly  assigned  by  the  executrix 
in  favor  of  the  plaintiff.  The  claim  is  made  that  the  <H'der  of 
the  probate  court  should  have  provided  that  the  stock  should  not 
be  sold  for  less  than  a  specified  price,  and  that  because  it  did 
not  so  provide,  the  transfer  agent  was  justified  in  refusing  to 
make  the  transfer. 

Ab  the  court  reads  Section  lOTM  of  the  General  Code  the 
order  of  the  probate  court  was  strictly  in  compliance  therewith. 
The  section  provides  that  if  the  stock  is  sold  at  private  sale  it 
must  be  for  a  sum  not  less  than  that  fixed  by  an  order  of  the 
probate  court  Now  the  probate  court  directed  the  stock  to  be 
sold  at  the  market  price.  It  was  not  necessaiy  that  the  order 
diould  have  recited  that  the  stock  should  be  sold  for  not  less 
than  the  market  price.     The  law  prohibited  the  executrix  from 
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selling  at  a  price  less  than  that  fixed  by  the  probate  court,  to-wit, 
the  market  price.  It  was  the  duty  of  the  probate  court  to  fix 
the  price  at  which  th6  stock  should  be  sold,  and  under  the  law  it 
was  not  permissible  for  the  executrix  to  sell  at  a  less  price.  But 
because  the  executrix  under  the  statute  could  not  sell  for  a  sum 
less  than  that  fixed  by  the  probate  court,  it  does  not  follow  that 
the  probate  court  should  have  stated  that  fact,  that  the  execu- 
trix should  not  sell  for  less  than  the  price  fixed.  The  statute 
contemplates  that  the  probate  court  shall  fix  the  price  at  which 
the  stock  shall  be  sold,  and  it  further  contemplates  that  the  ex- 
ecutrix or  administrator  shall  not  sell  for  a  less  price.  Now  the 
probate  court  did  fix  the  price  at  which  this  stock  could  be  sold 
as  of  the  market  price. 

Now  the  market  price  would  vary  from  day  to  day,  and  it 
seems  to  the  court  that  the  only  rational  order  which  the  probate 
court  could  make  in  cases  of  this  kind  where  stock  has  a  market 
value,  and  the  market  value  may  be  fluctuating  from  day  to  day, 
is  to  fix  a  sale  price  at  the  market  price,  and  then  whenever  it  is 
sold  it  is  to  be  sold  at  the  market  price. 

However  this  may  be,  it  appears  to  the  court  that  the  order 
of  the  probate  court  directing  the  sale  and  the  presentation  of 
the  certificate  duly  signed  is  suf&cient  to  protect  tiie  Cincinnati 
Gas  &  Electric  Company  or  its  transfer  agent  against  any  claim 
that  may  be  made  by  any  person  interested  in  the  stock.  It  is 
not  the  province  of  the  gas  company  or  its  transfer  agent  to  ques- 
tion the  power  or  authority  of  the  probate  court  to  make  the 
order  to  sell  the  stock.  The  transfer  agent  of  a  corporation  is 
only  bound  to  see  that  the  order  was  made  directing  the  sale, 
and  the  probate  court  of  this  county,  being  a  court  of  record, 
speaks  through  its  record  and  all  persons  are  bound  to  take 
notice  of  its  order  and  decrees.  It  is  not  necessary  for  the 
holders  of  stock  to  procure  a  certified  copy  of  the  decree  or  order 
of  the  probate  court,  because  every  person  who  resides  within  the 
jurisdiction  of  the  court  is  bound  to  take  notice  of  the  decrees 
and  orders  of  the  court,  and  the  furnishing  of  a  certified  copy 
of  the  order  of  the  probate  court  at  the  expense  of  the  estate, 
seems  to  the    court  to  be  an  unreasonable  requirement  by  the 
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eorporation  whose  stock  is  to  be  transferred.  If  there  is  any 
question  about  the  order  having  been  made,  the  corporation 
whose  stoek  is  involved,  or  its  agents,  have  access  to  the  conrt's 
records  to  determine  whether  or  not  the  order  was  made. 

Fnrtherm<»re.  in  this  case,  it  is  a  grave  question  whether  or 
not  the  Cincinnati  Gas  &  Electric  Company  has  the  power  to 
designate  another  corporation  as  its  transfer  agent.  The  statute. 
Section  8673,  General  Code,  provides  that  the  secretary  or  record- 
ing ctReer  of  the  company  shall  register  and  transfer  all  stoek 
on  demand  or  may  have  it  duly  transferred  by  such  officer.  Such 
offieer  means  either  the  secretary  or  the  recording  officer  of  the 
company  whose  stock  is  concerned.  Now,  the  Cincinnati  Trust 
Company  can  be  neither  the  secretary  nor  the  recording  office 
of  the  Cincinnati  Gas  &  Electric  Company.  That  officer  must 
be  some  individual  who  is  a  stockholder  of  the  company,  and  in 
the  (pinion  of  the  court,  the  pr(^>er  person  to  whom  the  certifi- 
cate should  have  been  presented  for  transfer  is  the  seeretaiy  or 
reeording  officer  of  the  Cincinnati  Gas  &  Electric  Company,  and 
it  was  not  necessary  for  the  plaintiff  in  this  case  to  present  lus 
certificate  to  another  corporation  ftlaimitig  to  be  acting  as  the 
transfer  agent  of  the  Cincinnati  Gas  &  Electric  Company.  If 
the  Cincinnati  Gas  ft  Electric  Company  desires  the  Cincinnati 
Trust  Company  to  act  as  its  agent  in  securing  information  with 
ref^ence  to  the  transfer  of  its  stock  for  its  convenience  and 
aeccmunodation,  it  may  do  so,  but  it  has  no  right  to  impose  an 
onerous  burden  upon  the  holders  of  its  stock  by  requiring  them 
to  procure  a  certified  copy  of  a  court  of  record  and  to  present 
their  certificate  and  the  evidence  to  another  corporation  to  de- 
termine whether  or  not  the  stock  shall  be  transferred  to  the  right- 
ful owner. 

If  it  be  doubted  that  the  probate  court  is  a  court  of  record 
and  that  its  records  import  absolute  verity,  the  court  desires  to 
dte  counsel  to  Shroyer  v.  Richmond  et  al,  16  O.  S.,  455,  and 
Baaroad  Co.  v.  Belle  Centre,  48  O.  S.,  273. 

That  this  proceeding  is  the  proper  one  for  the  holder  of  a  cer- 
tificate to  take,  to-wit :  a  petition  asking  for  a  mandatory  injunc- 
tion, the  court  would  refer  counsel  to  the  following  authorities 
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as  sustaining  the  oontentian  of  the  plaintiff:  Krohn  v.  Bridge 
Co.,  4  N.  P.,  270;  Arbucle  v.  Spice,  21  C.  C,  356;  Olliver  v.  C. 
<fe  W,  T.  P.  Co.,  Hosea's  Rep.,  457;  Snodgrass  v.  Morrison,  4th 
Ohio  Law  Bep.,  622. 

In  the  opinion  of  the  court,  therefore,  neither  the  Cincinnati 
Trust  Company  nor  the  Cincinnati  Gas  &  Electric  Company  were 
warranted  in  refusing  to  transfer  this  stock  to  the  plaintiff  under 
the  facts  set  out  in  the  petition,  and  especially  was  not  the  Cin- 
cinnati Gas  &  Electric  Company  warranted  in  refusing  to  make 
the  transfer.  In  the  opinion  of  the  court,  the  Cincinnati  Trust 
Company  need  not  have  been  made  a  party  to  this  proceeding, 
even  though  it  be  designated  as  the  transfer  agent  of  the  Cin- 
cinnati Gas  &  Electric  Comipany,  in  view  of  the  provisions  of 
Section  8673,  General  Code. 

The  demurrer  to  the  petition  will  therefore  be  overruled,  and 
the  defendants  not  desiring  to  plead  further,  the  judgment  of 
the  court  is  that  a  mandatory  injunction  issue  to  the  Cincinnati 
Gas  &  Electric  Company  and  to  the  Cincinnati  Trust  Company 
directing  them  and  each  of  them  to  transfer  said  stock  on  the 
books  of  the  Cincinnati  Gas  &  Electric  Company  to  the  plaintiff. 
The  costs  will  be  adjudged  against  the  defendants. 
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ABSOLUTE  rOWEftS  OT  THE  OMO  TAX  OOMMBSKMl 

Common  Pleas  Court  of  Franklin  County. 

The  Ohio  River  &  Western  Railwat  Compakt  v.  R.  M. 
DiTTT,  F.  F.  MuNN  AND  C.  H.  R  Pabst,  as  the  Tax 

Commission  op  Ohio,  et  al. 

Decided,  NoYember  6,  1911. 

Taxaiion— Construction  of  101  O.  L^  S99,  Relative  to  the  Tax  OommU- 
Hon  of  Ohio— Injunction  Does  Not  Lie  Against  the  Commission — 
Remedy  Where  Constitutional  Rights  are  Violated  by  Action  the 
Commission  May  Have  Taken, 

Injunction  does  not  lie  to  restrain  the  Tax  Commission  of  Ohio  from 
certifying  to  the  Auditor  of  State  the  gross  intra-state  earnings  of 
a  railway  company,  to  be  used  as  a  basis  for  leYying  an  ezcise  tax 
against  the  said  company;  but  in  such  a  case  the  appeal  against 
a  Yiolation  of  constitutional  rights  in  the  matter  of  taxation  lies, 
either  in  an  action  against  the  Secretary  of  State  to  restrain  him 
from  canceling  the  articles  of  incorporation  of  the  plaintiff  com- 
pany for  refusing  payment  of  the  taxes  assessed,  or  in  an  action 
against  the  State  Treasurer  for  recoYery  of  taxes  illegally  paid. 

£.  J.  King,  tor  plaintiff. 

Timothy  8.  Hogan,  Attomey-Oeneral,  contra. 

Bigger^  J.  (oraDy) . 

Application  is  made  to  the  court  for  a  temporary  injunction 
restraining  the  tax  commission  of  Ohio,  and  the  members  thereof 
as  individuals,  from  certifying  to  the  Auditor  of  State  the 
amount  of  the  gross  intranstate  earnings  of  the  plaintiff  for  the 
year  ending  on  the  30th  day  of  June,  1911,  as  a  basis  under  the 
law  for  the  levy  of  an  excise  tax  against  the  plaintiff  for  the 
privilege  of  carrying  on  its  intra-state  business. 

The  court  is  confronted  with  the  provisions  of  Section  33  of 
the  act  ]>a8Bed  May  31,  1911,  entitled  ''An  act  to  repeal  Sections 
5446  to  5542-8,  inclusive,  and  5542-10  to  5543-24,  inclusive,  of 
the  General  Code  as  enacted*  May  10,  1910"  (101  Ohio  Laws, 
399),  relative  to  the  tax  commission  of  Ohio,  and  to  further  de- 
fine its  powers  and  duties. 
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Section  33  of  the  act  reads: 

^'Xo  injanction  shall  issae  suspending  or  staying  any  order, 
determination  or  direction  of  the  commission,  or  any  action  of 
the  auditor  of  state,  treasurer  of  state,  or  attorney-general,  re- 
quired by  law  to  be  taken  in  pursuance  of  any  such  order,  de- 
termination or  direction;  but  nothing  herein  shall  affect  any 
right  or  defense  in  any  action  to  collect  any  tax  or  penalty.'* 

Notwithstanding  this  plain  provision  of  the  statute,  it  is  in- 
sisted that  the  court  in  order  to  enforce  and  protect  the  con- 
stitutional rights  of  the  plaintiff  has  the  power  to  issue  an 
injunction  restraining  the  tax  commission  of  Ohio  from  certify- 
ing the  gross  earnings  of  plaintiff  to  the  auditor.  It  seems  to 
me  there  can  be  no  question  but  that  it  was  the  legislative  intent 
to  provide  that  no  interference  with  the  officers  named  in  this 
section  by  injunction  shall  be  permitted.  The  language  is  clear 
and  explicit.  It  is  a  well  established  principle  of  law  that  courts 
of  equity  are  loath  to  interpose  by  injunction  between  the  state 
and  the  collection  of  its  revenues. 

In  my  opinion  it  was  the  legislative  intent  that  injunction 
should  not  issue  to  restrain  the  officers  named  in  this  section  in 
any  respect  in  the  discharge  of  the  duties  imposed  upon  them 
by  law. 

The  question  here  raised  appears  to  be  one  of  jurisdiction  or 
power  in  this  court  to  grant  the  relief  here  prayed  for.  Tinder 
the  Constitution  of  1802  the  common  pleas  court  was  clothed  with 
common  law  and  chancery  jurisdiction  in  all  such  cases  as  should 
be  directed  by  law.  The  Constitution  of  1851  simply  provides 
that  the  jurisdiction  of  the  court  of  common  pleas  and  of  the 
judges  thereof  shall  be  fixed  by  law. 

In  the  case  of  Stevens  v.  State,  3  0.  S.,  453,  it  was  decided  that 
the  Constitution  confers  no  jurisdiction  whatever  upon  the  com- 
mon pleas  court  in  either  civil  or  criminal  cases ;  that  it  is  made 
capable  of  receiving  jurisdiction  in  all  such  cases,  but  can  ex- 
ercise none  until  conferred  by  law.  We  must  look  therefore  to 
the  statutes  of  the  state  for  the  jurisdiction  of  this  court  to 
grant  injunctions. 
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"ntle  4  of  the  General  Code  relates  to  procedure  in  the  ecmi- 
mon  pleas  coort.  DiTision  6  of  that  title  relates  to  provisional 
remedies,  and  Chapter  4  of  that  division  relates  to  the  power 
of  the  court  to  grant  injunctions.  Section  11876  contains  the 
goieral  grant  of  power,  and  concludes  with  the  provision  that 
when  speciaDy  authorized  by  statute  snch  order  also  may  be 
granted.  Chapter  7  of  the  same  division  contains  a  special  grant 
of  jurisdiction  to  the  common  pleas  court  to  enjoin  the  illegal 
levy  or  collection  of  taxes  and  assessments,  and  to  entertain  ac- 
tions to  recover  them  back  when  collected. 

The  latest  expression  of  the  legislative  intent,  however,  on  this 
snbjeet  relating  to  ki junction  against  the  illegal  levy  and  col- 
lection of  taxes,  is  found  in  Section  33  of  this  act,  which  takes 
away  the  jurisdiction  granted  by  Section  12075  in  snch  cases 
insofar  as  it  relates  to  the  state  tax  commission  and  the  state 
officers  named  in  said  section.  This  seems  to  make  it  dear  that 
this  conrt  is  without  jurisdiction  to  grant  the  relief  here  asked, 
and  shows  that  the  plaintiff  must  resort  to  some  other  remedy. 

If  no  remedy  were  provided  by  law,  no  procedure  provided 
for  by  which  the  plaintiff  might  appeal  to  the  courts  for  a 
determinati<m  of  the  questions  presented  by  its  petition,  a  very 
grave  question  would  be  here  presented.  It  has  been  decided 
by  the  Supreme  Court  of  this  state  that  while  the  levy  of  excise 
taxes  rests  with  the  Legislature  in  the  first  instance,  an  appeal 
fies  to  the  courts  for  the  protection  of  the  constitutional  rights 
of  those  against  whom  such  taxes  are  levied. 

The  ConstitutKm  provides  that  the  courts  shall  be  open,  and 
that  any  person  shaU  have  a  right  to  resort  thereto  for  any  in- 
jury done  him  in  his  person  or  property.  These  constitutional 
guaranties  can  not  be  taken  away  by  the  Legislature,  and  if 
no  provision  were  made  by  which  the  plaintiff  could  have  the 
questicms  here  presented  heard  in  a  conrt  of  competent  jurisdic- 
tion a  very  grave  question  would  be  presented. 

I  point  out,  however,  that  as  Section  33  does  not  forbid  such 
an  action  to  be  brought  against  the  secretary  of  state,  that  the 
relief  here  sought  may  be  as  well  had  in  an  action  against  the 
acCTetary  of  state  to  restrain  him  from  canceling  the  articles  of 
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incorporation;  and  I  also  call  attention  to  the  provision  of  Sec- 
tion 12075  of  the  General  Code,  which  clothes  this  court  with 
jurisdiction  to  entertain  actions  to  recover  back  illegal  taxes 
that  have  been  paid.  The  question  has  probably  not  been  de- 
cided in  Ohio  as  to  whether  this  provision  is  applicable  to  the 
treasurer  of  state,  but  the  language  of  the  statute  is  broad  enough 
in  its  terms,  it  would  seem,  to  warrant  such  an  action,  and  it  has 
been  held  in  other  jurisdictions  that  such  an  action  against  the 
state  treasurer  is  not  an  action  against  the  state,  although  there 
is  some  authority  to  the  contrary.  (See  37  Cyc,  p.  1187,  and  cases 
cited.) 

The  Supreme  Court  decided  in  Woodbury  v.  MincK  48  0.  S., 
210,  that  where  one  pays  an  illegal  assessment  he  can  not  recover 
it  back  in  a  suit  against  the  treasurer,  unless  the  payment  was 

■ 

involuntary;  that  to  render  it  an  involuntary  payment  it  must 
appear  that  the  treasurer  was  about  to  levy  a  distress  upon  the 
property;  that  a  simple  protest  was  not  sufficient,  and  that  as 
the  statute  afforded  a  plain  remedy  by  injunction  that  it  was 
the  duty  of  the  property  owner  to  resort  to  that  remedy.  When 
that  remedy,  however,  is  taken  away,  undoubtedly  the  other  pro- 
vision of  Section  12075,  which  provides  that  this  court  shall  have 
jurisdiction  of  an  action  to  recover  back  illegal  taxes  that  have 
been  paid,  would  be  applicable. 

In  view  of  the  above  considerations,  and  as  a  result  of  the 
brief  time  which  I  have  had  for  consideration  on  this  applica- 
tion, I  am  of  opinion  that  this  court  is  without  jurisdiction  to 
grant  the  relief  here  sought. 
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ooNsmucnoN  or  a  ooifntACT  cw  AccamHT  msurancs. 

Common  Pleas  Oomt  of  Hamilton  Goontr- 
Jajos  H.  Smith  ▼.  Ths  Ameugan  Abburangb  Company. 

DeeidedU  April,  1911. 

Aceidemt  Imsunmee—CimatrmciUm  of  a  CondUUm  Freoedemi  at  fo  Fay- 
wteut  of  PremUuwu — Change  of  BOaiUm  from  Intmrer  amd  Inumred 
to  Debtor  amd  Creditor, 

1.  The  eondition  written  into  a  policy  of  inanranoe  agaimtf  accident  or 

injory,  tliat  "the  actoal  payment  of  the  leapectiTe  preminma  on 
the  date  when  dne  or  within  aeTen  days  thereafter,  whflUier  the 
insured  is  entitled  to  indemnity  at  the  time  m*  not,"  is  a  eondition 
precedent  to  the  renewal  of  the  policy  for  another  term  and  f  <*■* 
fntnre  injury,  and  not  a  condition  precedent  to  the  payment  of 
indeoinity  hy  the  company  for  Injnriea  sustained  after  the  payment 
of  one  preminm  and  before  the  next  premium  fell  due 

2.  If  the  abore  is  not  the  true  construction  of  the  condition,  but  the 

true  meaning  is  that  the  insured  shall  not  be  entitled  to  be  paid 
for  injury  sustained  unless  he  continues  the  policy  in  force  after 
the  accident,  then  such  condition  is  inoperatlye. 

Swing,  J. 

This  eaase  is  sabmitted  to  me  upon  an  agreed  statement  of 
faeta.  The  plaintiff  had  a  policy  of  insoranee  against  in jmy  1^ 
aeeident  in  the  defendant  company,  issned  March  12,  1906,  1^ 
tile  eompany,  agreeing  to  pay  him  shonld  he  be  injnred,  $8  per 
week.  On  May  17,  1906.  plaintiff  fell  and  broke  his  left  leg  and 
was  disabled  and  incapacitated  from  performing  work  and  trans- 
acting bnfliness  for  fifteen  weeks.  On  Jane  12. 1906.  the  company 
paid  plaintiff  $27.50.  which  it  claims  was  a  payment  in  foil  nnder 
the  policy.  The  plaintiff  had  paid  monthly  dues  of  premimns  np 
to  the  time  of  the  accident,  of  $1  eacK  one  dollar  being  paid  Jone 
12, 1906,  three  days  before  the  accident.  The  poli^  was  in  force 
at  the  time  of  the  accident,  the  payment  fcM"  the  month  of  Jnne 
haTing  been  made.  The  policy  insnres  the  person  named  against 
bodfly  injury  eaosed  by  accident,  etc,  which  shall,  immediately 
following  tile  receipt  of  the  preminm,  wholly  and  oontinnoaaly 


98     HAMILTON  COUNTY  COMMON  PLEAS. 

■  — » 

Smith  ▼.  ABsnrance  Co.  [Vol.  12  (N.S.) 

disable  and  prevent  fhe  insured  for  one  week  or  more,  from  trans- 
acting any  and  every  kind  of  business,  etc.,  at  the  rate  of  $8  per 
week  from  the  date  of  the  first  personal  attendance  by  a  regis- 
tered physician,  etc.,  during  the  period  of  attendance  by  such 
physician,  not  to  exceed  fifly-two  consecutive  weeks. 

In  this  case  the  disability  was  fifteen  weeks  as  above  stated. 
The  policy  contained  the  following  condition: 

''The  actual  payment  of  the  respective  premiums  on  the  date 
when  due  or  within  seven  days  thereafter,  whether  the  insured 
is  entitled  to  indemnity  at  the  time  or  not,  is  a  condition  precedent 
to  the  renewal  of  this  policy  for  another  term.  If  not  so  paid 
this  policy  shall  be  deemed  to  have  lapsed  on  the  date  when  the 
premiums  were  due.  All  premiums  are  payable  at  the  home  office 
of  the  company  without  notice." 

The  policy  also  contained  the  following  condition: 

''In  consideration  of  the  warranties  in  the  application  herefor, 
a  copy  of  which  is  annexed  hereto  and  made  a  part  hereof,  the 
payment  of  the  policy  fee,  and  the  payment  on  or  before  the 
date  hereof  and  monthly  thereafter  of  the  two  several  premiums 
for  the  Casualty  Element  and  Life  Element  respectively,  does 
hereby  insure  the  person  named." 

The  plaintiff  claims  that  he  is  entitled  to  receive  from  the  de- 
fendant the  sum  of  $8  per  week  for  the  entire  time  during  which 
he  was  disabled — fifteen  weeks — ^making  a  sum  of  $120,  less  a 
credit  of  $27.50  paid  by  the  company  June  12, 1906.  The  plaint- 
iff further  claims  that  if  there  were  anything  due  him  in  benefits 
under  the  policy  at  the  time  he  stopped  payment,  after  the  acci- 
dent, the  same  should  be  used  as  an  off-set  against  the  premiums 
due  to  the  company. 

The  defendant  claims  that  by  virtue  of  the  condition  above 
set  forth  as  to  payment  whether  the  insured  is  entitled  to  in- 
demnity or  not,  the  plaintiff  is  not  entitled  to  recover  anything 
on  this  policy,  because  it  has  lapsed  for  non-payment  The  de- 
fendant further  claims  that  assuming  that  the  policy  had  not 
lapsed  and  that  there  was  anything  due  the  plaintiff  thereon,  by 
virtue  of  the  above  condition  the  company  is  not  bound  to  apply 
anything  on  the  premium,  but  on  the  terms  of  the  condition,  the 
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plaintiff  was  bound  to  make  aetoal  payment  of  the  preminms 
when  dae.  or  within  seven  weeks  thereafter. 

The  decision  of  the  case  depends  npon  the  effect  of  the  con- 
dition above  qnoted,  to-wit,  that  the  actual  payment  of  the  re- 
speetive  preminms  when  dne.  etc.,  whether  the  insured  is  entitled 
to  indemnity  at  the  time  or  not,  is  a  condition  precedent  to  fhe 
renewal  of  this  poli<7  for  another  term;  if  not  so  paid,  this  policy 
shall  be  deemed  to  have  lapsed  on  the  date  when  premiums  should 
be  dne. 

I  am  called  upon  to  determine  the  meaning  and  ^ect  of  that 
condition.  In  the  case  of  Burkheiser  v.  Mutual  Accident  As- 
sodation  of  the  Northwest,  TJ.  S.  C.  C.  of  Appeals^  Seventh  Cir- 
cuit, 61  Fed.  Rep.,  page  816,  the  ayUabns  is  as  foDows: 

''A  mutual  benefit  association  insured  its  members  'against 
personal  bodily  injuries  effected  during  the  continuance  of  mem- 
bership in  this  insurance  through  external,  violent  and  accidental 
means,'  and  against  death  resulting  from  such  injuries  within 
ninety  days  after  the  accident.  Held:  that  where  a  member  died 
within  ninety  days  after  an  accident  that  caused  his  death,  the 
faet  that  before  his  death  he  ceased  to  be  a  member  because  of  de- 
fault in  paying  an  assessment  falling  due  after  the  accident,  did 
not  relieve  the  association  from  liability,  since  its  liability  be- 
came fixed  at  the  time  of  the  accident." 

It  is  said  in  the  opinion  in  that  case  that  on  the  20th  day  of 
December,  1890,  the  plaintiff  met  with  an  accident  within  the 
terms  of  the  policy  and  died  on  the  23d  of  January,  1891.  Qn 
the  15th  day  of  December,  1890.  before  the  accident,  the  enn- 
pany  levied  an  indemnity  assessment  on  its  members,  payable 
January  15,  1891,  notice  of  which  was  given  to  the  plaintiff  De- 
cember 15,  1890.  The  defendant  pleaded  this  assessment  and 
the  failure  of  plaintiff  to  pay  it,  and  claimed  that  by  reason  there- 
of and  by  force  of  the  by-laws,  he  ceased  to  be  a  member  from  and 
after  the  IStii  day  of  January,  1891,  wherel^  the  poli^  was 
whMy  discharged  and  annulled.    The  by-laws  was  as  follows: 

'^  Any  member  who  shall  fail  or  neglect  to  remit  to  the  assoda^ 
tkm  the  amount  of  any  assessment  made  upon  him  within  thirty 
days  from  the  date  the  notice  thereof  was  sent,  shall  cease  to  be 
a  member  of  the  association." 
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At  the  trial  the  court  instructed  a  verdict  for  the  defendant. 
The  reviewing  court  in  the  opinion  say: 

''If  liability  for  an  accidental  injury  came  to  an  end  when  Mr. 
Burkheiser,  by  reason  of  default  in  payment  of  an  assessment, 
ceased  to  be  a  member  of  the  association,  the  instruction  was  cor- 
rect; •  •  •  if  not,  the  instruction  diould  have  been  for  a 
verdict  for  the  plaintiff.'' 

It  is  further  said : 

''The  policy  insures  against  personal  bodily  injuries  effected 
during  the  continuance  of  membership/'  etc. 

It  is  also  said  that: 

'  *  The  policy  was  clearly  designed  •  •  •  to  indemnify  for 
injuries  sustained  during  membership." 

Also: 

"The  contract  with  respect  to  liability  of  the  company  had 
relation  to  the  time  of  the  happening  of  the  accident,  not  to  the 
time  of  the  final  outcome  of  the  injury,  or  to  the  time  when  liabil- 
ity should  be  discharged  by  payment.  The  liability  of  the  asso- 
ciation became  absolute  upon  the  occurrence  of  the  accident. ' ' 

Then  it  is  said: 

"There  was  no  obligation  on  the  part  of  the  assured  to  con- 
tinue in  membership  after  an  injury,  nor  does  his  failure  so  to 
do  result  in  forfeiture  of  indemnity  for  injuries  theretofore  re- 
ceived, or  in  discharge  of  liability  theretofore  incurred." 

Then  follow  these  words,  upon  which  defendant  in  this  case 
lays  stress: 

"We  search  the  policy  in  vain  for  a  suggestion  that  that  liabil- 
ity should  be  released  or  discharged  if,  through  default  in  pay- 
ment of  an  assessment  the  assured  should,  after  the  incurring 
of  the  accidental  injury,  cease  to  be  a  member  of  the  association. 
By  failure  to  honor  the  assessment,  he  indeed  ceased  to  be  a  mem- 
ber of  the  association  and  could  no  longer  look  to  the  company 
for  idemnity  for  accidental  injury  thereafter  occurring;  but 
by  no  term  of  the  contract  and  by  no  provision  of  the  by-laws 
does  such  cessation  of  membership  work  a  forfeiture  of  rights 
accrued,  or  release  the  company  from  legal  liability  incuired 
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under  the  polii^  durmg  oontinaanoe  of  membership.  The  mem- 
bersfaip  ceases;  the  leg^  liability  for  previous  accidental  iignry 
remainsL" 

It  is  claimed  by  counsel  for  def eodant  that  this  last  statement 
of  the  court  in  that  case  implies  that  if  the  poli<7  had  provided 
for  its  termination  through  default  in  payment  of  an  assessment 
after  the  injury  was  sustained,  such  provision  would  have  been 
effective,  and  it  is  claimed  that  the  policy  in  the  present  case 
does  contain  such  provision  in  the  condition  above  set  forth. 

The  condition  of  the  policy  seems  to  be  i>eculiarly  worded.  It 
makes  the  actual  payment  of  the  respective  premiums  when  due, 
a  condition  precedent  to  the  renewal  of  the  policy  for  another 
term,  whether  the  ineured  i$  entiUed  to  indemnity  at  the  time  or 
not.  The  construction  claimed  by  defendant  must  have  the 
effect  to  make  it  necessary  that  the  assured  shall  continue  his 
policy  in  force  after  the  accident^  if  he  is  to  receive  any  benefit 
from  it.  This  would  mean  that  the  payment  of  premiums  be- 
fore the  accident^  no  matter  how  long  continued,  could  have  no 
effect  to  give  him  insurance  unless  he  ccmtinued  the  payments 
after  injury.  The  condition  so  construed  would  make  the  bene- 
fits to  be  deriTed,  dei>end  wholly  upon  payments  made  after  the 
accident  and  not  upon  payments  made  before.  Another  way  of 
stating  it  is  that  the  policy  provides  that  it  must  be  renewed 
from  month  to  month  after  the  accident  happens  or  there  is  no 
insurance,  no  matter  what  may  have  been  paid  before  the  aed- 
denL  It  means  also  that  the  defendant  company  may  withhold 
payments  from  the  assured  after  the  accident  and  that  he  shall 
have  no  right  to  have  such  payments  credited  on  his  premiums 
to  keep  the  poli<7  alive,  but  must  pay  the  premiums  and  trust 
to  the  company  to  pay  him  the  indemnity. 

I  do  not  know  whether  the  company  inserted  this  condition 
of  the  poli^  with  this  understanding  of  its  meaning  or  not. 
Perhaps  it  did.  But  construing  the  policy  as  favorably  to  the 
asBored  as  can  be,  which  I  understand  the  law  requires,  I  am  in- 
clined to  hold  that  the  meaning  of  the  condition  expressed  in 
the  poli<7  is  that  where  one  has  been  injured  and  is  entitied  to 
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benefits,  or  whether  he  has  been  injured  and  is  so  entitle^  or  not, 
the  payment  of  the  premium  is  a  condition  precedent  to  the  re- 
newal of  the  policy  as  an  insurance  against  future  injuries,  not 
as  a  condition  of  the  payment  of  the  indemnity  for  injuries  be- 
fore sustained.  The  assured  might  be  injured,  disabled,  and  en- 
titled to  his  indemnity  for  that  injury  and  disability,  but  still  de- 
sire to  continue  his  policy  as  an  indemnity  against  future  in- 
jury, and  in  such  case  he  must,  according  to  what  I  think  is  a 
not  unreasonable  construction,  pay  his  premiums  when  due,  even 
though  the  company  should  at  the  time  owe  him  money  for 
injuries  sustained.  I  think  the  words,  ''a  condition  precedent 
to  the  renewal  of  this  policy"  may  fairly  be  construed  to  be  a 
condition  precedent  to  its  renewal  as  an  indemnity  for  future  acci- 
dents. It  would  be  a  hard  case  if  the  insured  had  paid  his 
premiums  a  long  time  before  the  accident  and  if  after  the  acci- 
dent, being  ** wholly  and  continuously  disabled,"  he  should  not 
be  able  to  continue  his  payments  of  premiums,  he  should  find 
himself  without  indemnity  for  the  injury  sustained.  If  it  should 
be  said  that  he  could  take  his  $8  per  week  and  pay  his  premiums 
out  of  it  then  it  would  seem  to  follow  that  his  insurance  really 
never  amounted  to  $8  per  week,  but  a  less  sum.  I  think  the  con- 
struction I  have  given  is  more  reasonable. 

But  if  this  is  not  the  proper  Qonstruction  of  the  condition  of 
the  policy,  there  is  authority  for  holding  that  a  condition  such 
as  defendant  claims  the  condition  in  this  policy  to  be,  is  inopera- 
tive. It  is  true  that  in  the  case  of  Burkheiser  v.  Mutual  Acci- 
dent Assn.  Co.,  supra,  the  court  by  making  mention  of  the  ab- 
sence of  any  such  condition  from  the  policy  might  be  thought 
to  imply  that  if  there  had  been  such  a  condition  it  would  have 
altered  the  case,  but  the  point  did  not  arise  in  that  case  and  it 
was  not  necessary  that  it  be  decided  there.  But  the  case  of 
8eyh  v.  Millers  National  Ins.  Co.,  Lawyers  Reports  Ann.,  Book 
3,  1889,  Wisconsin  Supreme  Court,  page  523,  bears  upon  the 
question  as  to  the  force  and  effect  of  such  a  condition.  That 
was  not  an  accident  case  but  a  fire  insurance  case,  but  it  was 
claimed  that  the  policy  became  void  for  the  non-payment  of  an 
assessment  after  a  loss.    It  is  said: 
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"B7  reason  of  fhe  deslractian  of  the  insured  proper^  the  obli- 
gstkm  of  the  insurer  to  pay  the  loss  became  ahoolnte  sobjeet 
onJ^  to  the  ooaditions  that  dae  proofs  of  Iobb  ahoold  be  made. 
Thns  reLation  of  debUv  and  creditor  existed  between  the  par- 
ties whai  the  plaintiflh  made  default  in  respeet  to  the  asBess- 
menti  and  it  is  immaterial  that  the  amount  of  the  loss  was  not 
actoally  dae  when  the  assessment  became  payable.  The  by- 
laws do  not  provide  that  a  de&olt  after  loss  shall  forfeit  soeh 
indebtedness^  but  only  the  oontraet  of  indemnity;  and  when  the 
defaolt  oeenrred  there  was  no  contract  to  be  forfeited.  But  had 
Ae  1^-lawB  contained  the  additional  provision  that  a  defaolt 
in  the  payment  of  an  assessment  after  the  liability  of  the  in- 
surer on  Ihe  poli^r  had  become  fixed  and  abeolnte  (which  it  does 
not)  we  should  then  have  the  question  decided  in  Dogge  v.  North- 
western National  Insurance  Company,  49  Wis.,  501,  and  in  AUsan 
y.  New  Hampshire  Insurance  Company,  53  Wis.,  136,  wherein  it 
was  held  that^  after  liability  actually  attaches  under  the  policy, 
the  entire  relation  between  the  {Murties  is  changed  fnmi  that  of 
insurer  and  insured  to  that  of  debtor  and  creditor;  and  clauses 
in  the  poIi<7  which  provide  that  certain  acts  or  omissioDs  of  the 
insured  shall  invalidate  it  are  inoperative."  See  also,  2  Wood, 
Ins.,  p.  758,  Section  36L 

^*We  think  the  rule  and  reasoning  of  those  cases  would  be  ap- 
plicable here,  did  the  by-laws  of  the  company  contain  the  provi- 
sion above  suggested;  and  we  should  be  compelled  to  hold  the  pro- 
vision void." 

In  the  case  referred  to  of  Dogge  v.  Northwestern  National  In- 
surmnee  Company,  49  Wis^  501,  the  court  say  on  page  503, 
quoting  Wood  on  Insurance,  189,  as  follows: 

''The  eontraet  while  the  risk  is  active  is  personal  and  the 
parties  eontraet  in  reference  to  the  delectus  personae  of  each 
other;  ^kerebxee  the  obligation  can  not  be  changed  without  the 
iDsuror's  consent.*  But  when  liability  actually  attaches  under 
the  poli^  the  entire  relation  is  changed  and  the  relation  of 
iiHurer  and  insured  is  changed  to  that  of  debtor  and  creditor, 
<mH  the  delectus  personae  of  the  oontraet  is  no  longer  mateiiaL" 

In  Alkan  v.  New  Hampshire  Insurance  Company,  53  Wis.,  ,136, 
above  referred  to,  it  is  ssid  in  the  ^Uabus: 

''A  condition  in  a  polii^,  purporting  to  invalidate  the  oon- 
trsei  of  insurance  for  an  assignment  made  aft^r  the  insurance 
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money  becomes  due,  wotQd  be  void  as  inconsistent  with  the 
covenant  of  indemnity  and  as  contrary  to  public  policy.*' 

The  court  say  in  the  opinion,  page  145 : 

''It  is  an  elementary  rule  of  law  that  if  a  condition  or  excep- 
tion in  a  gift  or  grant  inconsistent  with  or  repugnant  to  the 
nature  of  the  estate  given  or  granted,  is  void,  it  must  be  rejected. " 

After  citing  instances,  the  court  say: 

''No  good  reason  is  present  why  the  rule  is  not  on  principle 
equally  applicable  to  covenants  and  contracts.  If  it  is,  then  it 
seems  very  clear  that  a  condition  in  a  policy  of  insurance  that  an 
assignment  after  loss  and  especially  after  the  liability  of  the  in- 
surer has  become  absolute  by  compliance  on  the  part  of  the 
assured  with  all  conditions  subsequent,  shall  forfeit  the  contract 
and  invalidate  the  policy,  is  in  like  manner  void,  for  certainly 
such  a  condition  is  entirely  inconsistent  with  the  contract  of 
indemnity  after  the  liability  of  the  insurer  has  become  absolute^ 
and  only  the  ordinary  relation  of  debtor  and  creditor  exist  be- 
tween insurer  and  assured. '* 

The  court  further  say  on  pages  146  and  147,  referring  to  and 
quoting  from  the  decision  of  the  Supreme  Court  of  Pennsylvania 
in  West  Branch  Insurance  Company  v.  Helfenstein,  40  Pa.  St, 
289,  quoting  from  the  opinion  of  Justice  Woodward,  as  follows : 

"The  policy,  bristling  all  over  with  sharp  conditions,  has  one 
for  this  occasion,  and  the  company  attempt  to  impale  the  plaintiff 
upon  it.  The  condition  is,  that  neither  the  policy  nor  any  claim 
thereunder  shall  be  assigned  either  prior  or  subsequent  to  a  loss, 
except  with  the  consent  of  the  company  manifested  in  writing; 
and  in  case  of  transfer,  without  corporate  consent,  'this  policy 
shall  thenceforth  be  void  and  of  no  effect,  and  any  liability  of 
said  corporation  upon  such  claim  shall  thenceforth  cease.' 

"However  competent  it  was  for  the  company  to  make  their 
contract  of  insurance  dependent  on  such  a  condition,  it  was  not 
competent  for  them  to  limit  the  legal  effect  of  a  claim  thereunder 
after  loss. ' ' 

It  seems  to  me  that  where  one  takes  a  policy  of  insurance 
against  injury  by  accident,  and  pays  the  premium  and  the  acci- 
dent insured  against  occurs,  and  injury  is  sustained,  a  provision 
in  the  policy  that  no  indemnity  shall  be  paid  unless  the  assured 
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dudl  eontmae  fhe  poli<7  in  force  after  the  iBJuryy  ig  inoonsiflt- 
ent  with  and  repugnant  to  the  insorance  provided.  To  say  we 
win  insure  yon  against  injoiy  by  accident  for  a  preminm  of 
80  nmeh  i>er  month  provided  yon  will  continue  the  insoranee 
and  pay  the  preminms  after  the  accident  and  thns  keep  the 
poli<7  in  force  as  long  as  the  disability  exists^  seems  to  me  nnrea- 
sonable.  It  is  a  little  difficult  to  say  in  such  a  view,  what  the 
praninms  before  the  accident  were  imid  for. 

A  person  taking  sach  insorance,  1  think,  ooold  hardly  be 
held  to  have  understood  unless  it  was  very  clearly  expressed, 
that  if  he  paid  his  preminms  with  a  view  to  procuring  indemnity 
for  injuries  by  accident,  he  would  not  have  the  indenmity  un- 
less he,  after  the  injury,  continued  the  insurance. 

I  can  not  but  think  that  the  construction  I  have  given  above 
to  the  provision  of  the  renewal  of  the  pohey^  namely,  that  it 
is  a  renewal  against  further  accident  and  injury,  is  the  more 
reasonable;  and  I  can  not  but  think  that  if  the  construction 
contended  for  by  the  defendant  is  the  true  construction  the  con> 
dition  ought  to  be  held  inoperative. 

A  judgment  for  the  plaintiff  will  therefore  be  entered. 


THE  UCSNSMC  OT  POOL  ROOMS. 

Common  Pleas  Court  of  Franklin  Connty. 

Davto  Haxdley  v.  The  Village  of  Wi&tkkville  et  al. 

Decided,  September  27,  1911. 

Municipal  Corparaiiofu — License  Pees  for  Regulation  of  Pool  Aooatt — 
Pee  Not  a  Tax.  When — Motive  of  Public  O^Hcers  in  the  Requiring 
of  o  License  Not  Material, 

An  ordinance  regulating  pool  rooms,  which  places  a  license  fee  of  |15 
on  each  pool  table  maintained  in  a  pool  room  within  the  corpor- 
ate bmits,  will  not  be  held  invalid  on  the  theory  that  it  is  a  tax 
for  revenue  purposes,  or  for  the  reason  that  it  has  been  levied 
with  the  intention  of  prohibiting  pool  rooms  altogether. 

Thomas  H.  Clark,  for  plaintiff. 
H.  E.  Jimes,  contra. 
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Dillon^  J. 

Tihe  plaintiff  seeks  to  enjoin  enforcement  of  an  ordinance  of  the 
village  of  Westerville,  which  in  regulating  pool  rooms  places  a 
license  of  $15  on  each  table.  The  plaintiff  has  six  tables,  so  that 
under  this  ordinan<;e  it  would  cost  him  $90  per  year  for  the 
privilege  of  operating  the  pool  room. 

That  pool  rooms  require  regulation,  and  indeed  more  than  or- 
dinary regulation,  can  not  be  questioned. 

The  attack  upon  the  ordinance  in  question  in  this  case,  how- 
ever, is  based  upon  the  claim  that  it  is  nothing  more  than  a  tax 
for  raising  revenue  which,  of  course,  is  forbidden,  and  if  not  for 
that,  perhaps  it  answers  the  secondary  purpose,  to-wit:  that 
there  is  a  plan  or  scheme  on  the  part  of  the  village  to  prohibit 
pool  rooms  altogether. 

I  can  not  agree  with  either  one  of  these  contentions.  So  far  as 
the  ordinance  itself  must  be  construed  by  the  court,  it  may  be 
admitted  that  this  license  fee  is  high,  and  this  would  be  especial- 
ly true  if  there  were  a  great  many  pool  rooms  in  the  village  of 
Westervilie,  since  one  or  two  officers  at  the  most  could  very  easily 
regulate  a  large  number  of.  pool  rooms  and  enforce  the  laws  as 
to  closing  at  9  o'clock,  enforce  the  law  as  to  minors,  and  preserve 
general  order  €miong  those  who  are  accustomed  to  congregate  in 
and  on  the  outside  of  a  pool  room.  The  village  of  Westervilie  pays 
its  officer  now  the  sum  of  $150  per  year.  This  is  inadequate,  and 
if  plaintiff  had  to  pay  $90,  still  it  would  not  be  sufficient  money  to 
adequately  pay  for  one  or  two  men  to  keep  order  in  the  town 
generally.  Indeed  it  was,  I  believe,  shown-  at  the  trial  of  this 
case  that  the  village  was  without  funds  to  pay  more  or  to  hire  an 
additional  officer.  Nor  will  courts  in  determining  whether  or 
not  the  license  is  in  effect  a  tax  nicely  measure  and  take  into  ac- 
count the  exact  amount  of  nrt>ney  which  ought  to  be  raised.  The 
fact  that  the  sum  raised  by  the  license  exceeds  what  is  actually 
necessary  to  regulate  has  been  held  over  and  over  again  not  a 
reason  for  annulling  the  law.  This  has  been  held  in  regard  to  all 
revenue  raised  by  license,  and,  indeed,  it  has  been  held  that  such 
money  may  be  devoted  to  an  entirely  different  fund. 

Since,  therefore,  it  was  the  legal  right  of  the  council  to  pass 
this  ordinance,  the  motive  which  inspired  it  can  not  be  inquired 
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into  and  can  not  be  nsed  as  a  means  or  a  reason  for  annulling 
the  ordinance,  under  the  well  settled  doctrine  that  that  which  a 
man  has  a  legal  right  to  do  can  not  be  affected  by  the  motive 
which  inspires  him  to  do  it. 

My  opinion,  therefore,  is  that  the  ordinance  in  question  is  valid 
and  the  injuncticm  prayed  for  must  be  denied  and  the  action 
dismissed  at  plaintiff's  costs. 


ADMINISTRATION  OF  THE  ESTATE  OF  A  rOEEICNElL 

Common  Pleas  Court  of  if^hftwins  Goimty. 

Estate  of  Geoboe  Stinoacs^  Deceased. 

DeddecU  April,  19U. 

Egtates  of  DeoedenU— Right  of  Appointment  of  AdminiMtrator  Where 
Treaty  Trovieione  Apply. 

Where  the  accredited  representative  of  the  Anstro-Himgarian  Govern- 
ment appoints  a  representatiye  to  act.  In  his  absence,  as  adminis- 
trator of  a  deeessed  dtlsen  of  the  Anstro-Huigarian  Monarchy,  and 
the  appointment  is  made  a  matter  of  record  In  the  probate  court  of 
tlie  coonty  In  whicb  the  death  of  the  decedent  occurred.  It  be- 
comes the  duty  of  the  probate  court  to  appoint  snch  accredited 
representatiye  as  administrator  of  the  estate  of  the  said  decedent, 
statutory  proYisions  to  the  contrary  notwithstanding^ 

WMiam  R.  Stewart,  for  the  Anstro-Hungarian  Consulate. 

Wh/KINS,  J. 

This  proceeding  came  into  this  court  upon  appeal  from  the  pro- 
bate court  of  this  county,  it  appearing  that  application  was  made 
to  said  court  for  the  appointment  of  an  administrator  of  the  es- 
tate of  said  Stingacs,  deceased;  and  that  the  administrator  under 
said  application  was  removed  upon  motion  of  Ernest  Ludwig, 
consul  of  the  Austro-Hungarian  Monarchy,  the  decedent  being 
a  sabject  of  his  Majesty,  the  Emperor  of  Austria  and  King  of 
Hungary. 

The  only  question  which  the  court  is  called  upon  to  determine 
is^  whether  or  not  the  consul  of  the  Austro-Hungarian  Govern- 
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ment  under  the  treaty  between  that  Government  and  the  United 
States,  can  designate  a  representative  to  act  for  him  as  adminis- 
trator of  this  estate,  it  being  conceded  that  under  the  treaties  be- 
tween the  two  governments,  the  consul  or  vice-consul  or  other 
accredited  representative  of  the  Austro-Hungarian  Government 
would  have  the  right  to  be  appointed  as  administrator  of  the 
estate  of  any  citizen  of  his  own  government  who  died  within  his 
jurisdiction  without  will  or  testament. 

The  treaty  between  the  United  States  and  His  Majesty,  the 
Emperor  of  Austria  and  King  of  Hungary,  provides  among  other 
things  ''that  the  high  contracting  parties  grant  to  each  other 
the  liberty  of  having,  each  in  the  ports  of  the  other,  consuls,  vice- 
consuls,  commercial  agents  and  vice-commercial  agents  of  their 
own  appointment,  who  shall  enjoy  the  same  privileges  and  power 
as  those  of  the  most  favored  nations." 

And  in  the  treaty  between  the  United  States  and  Austria-Hun- 
gary, Article  XV  provides:  ** consuls-general,  consuls,  vice-con- 
suls and  consulars  agents,  also  consular  pupils,  chancellors  and 
consular  officers  shall  enjoy  in  the  two  countries,  all  the  liberties, 
prerogatives,  immunities  and  privileges  granted  to  functionaries 
of  the  same  class  of  the  most  favored  nation." 

Article  XVI  provides:  '*in  case  of  the  death  of  a  citizen  of 
the  United  States  in  the  Austrian  Hungarian  Monarchy,  or  of  a 
citizen  of  the  Austrian  Hungarian  Monarchy  in  the  United 
States,  without  having  any  known  heirs  or  testamentary  execu- 
tors appointed  by  him,  the  eompetent  local  authorities  shall  in- 
form the  consuls  or  consular  agents  of  the  state  to  which  the  de- 
ceased belonged,  of  the  circumstances,  in  order  that  the  necessary 
information  may  be  immediately  forwarded  to  the  parties  inter- 
ested." 

It  appears  from  the  record  in  this  case  that  the  decedent  left  no 
known  heirs  or  testamentary  executors  by  him  appointed,  so  that 
the  question  arises,  can  the  consul  designate  a  representative  to 
act  as  administrator  to  represent  him  during  his  absence,  it  being 
conceded  that  he  has  no  office  or  headquarters  in  Trumbull 
county. 

It  will  be  observed  that  the  treaties  between  the  two  govern- 
ments provide  that  tiie  representatives  of  each  shall  have  in  addi- 
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tion  to  the  powers  specifically  enumerated  in  the  treaties  in  ques- 
tion, all  of  such  powers,  rights  and  privileges  granted  by  any 
other  treaties  to  the  most  favored  nations. 

So  that  it  will  be  necessary  in  determining  this  question  to  ex- 
amine the  various  treaties  between  the  United  States  Qovem- 
ment  and  other  nations  as  well  as  those  between  the  United 
States  and  Austria-Hungary,  to  determine  what  rights  and 
privileges  the  consul  may  have  under  the  circumstances  pre- 
sented in  this  ease. 

Seetion  2  of  Article  VI  of  the  Constitution  of  the  United 
States  provided  this:  ''The  Constitution  and  the  laws  of  the 
United  States  made  in  pursuance  thereof  and  all  the  treaties 
made  or  which  shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land,  and  tiie  judges  of 
every  state  shall  be  bound  thereby,  anything  in  the  Constitution 
and  laws  of  any  state  to  the  contrary  notwithstanding." 

The  treaty  is  therefore  the  law  of  the  land,  and  the  judges 
of  every  state  are  as  much  bound  thereby  as  they  are  by  the 
Constitution  and  the  laws  of  the  federal  and  state  governments. 
It  is  therefore  the  duty  of  the  judicial  tribunals  of  Ohio  to  take 
cognizance  of  the  rights  of  persons  arising  under  the  treaty  to 
the  same  extent  as  if  they  arise  under  the  statute  of  the  state 
itself. 

This  is  the  law  of  Ohio  as  laid  down  by  our  Supreme  Court  in 
the  case  of  State  v.  Vanderpooh  39th  0.  S.,  276-7,  so  that  regard- 
less of  any  provirions  of  the  Oeneral  Code,  designating  who  may 
be  appointed  administrators  of  the  estates  of  residents  of  this 
state,  we  are  required  to  follow  the  provisions  of  the  treaties, 
and  statutory  law  of  the  state  must  give  way  to  the  provisions 
herein  set  forth.  Keeping  in  mind  that  we  are  dealing  with  the 
rights  and  property  of  the  subject  of  a  foreign  government,  we 
can  see  many  reasons  why  the  representative  of  that  government 
should  have  control  of  the  property  of  one  of  its  citizens  who 
may  have  died  in  this  country.  The  Common  Pleas  Court  of 
Tuscarawas  County,  9  N.P.(N.S.),  369,  laid  down  the  rule  that 
''a  claim  for  wrongful  death  is  a  chose  in  action,  and  as  such 
is  property  and  a  part  of  the  special  estate  of  the  decedent,  to 
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be  recovered  in  the  name  pf  the  administrator  for  the  benefit 
of  the  beneficiaries  named  in  the  statute."  The  treaty  between 
the  United  States  and  the  Argentine  Confederation  provides 
that,  "if  any  citizen  of  either  of  the  two  contracting  parties 
shall  die  without  will  or  testament,  in  any  of  the  territories  of 
the  other,  the  consul  general  or  consul  of  the  nation  to  which  the 
deceased  belonged,  or  the  representative  of  such  consul  general 
or  consul,  in  his  absence,  shall  have  the  right  to  intervene  in 
the  possession,  administration  and  judicial  liquidation  of  the 
estate  of  the  deceased,  conformably  with  the  laws  of  the  country, 
for  the  benefit  of  the  creditors  and  legal  heirs.*' 

By  reason  of  the  use  of  what  is  known  of  the  most  favored 
nation  clause  in  the  treaty  between  the  United  States  and  the 
Austro-Hungarian  Government,  we  must  read  this  provision 
found  in  this  treaty  between  this  government  and  the  Argentine 
Confederation.  It  therefore  seems  clear  to  me,  that  the  ac- 
credited representative  of  the  Austro-Hungarian  Government, 
being  located  at  Cleveland,  is  absent  from  Trumbull  county,  and 
if  he  appoints  a  representative  to  act  for  him  in  his  absence, 
and  such  appointment  is  so  made  as  to  become  a  matter  of  record 
under  the  authority  of  the  accredited  representative  in  the  pro- 
bate court  of  this  county,  then  it  would  be  the  duty  of  the  pro- 
bate court  to  appoint  such  representative  so  elected  and  des- 
ignated by  the  accredited  representative  of  the  Austro-Hungarian 
Government,  upon  certificate  of  the  consul  of  his  absence  as  pro- 
vided by  the  treaty. 

.  The  appointment  of  such  a  representative  should  not  be  made 
in  an  informal  manner,  but  in  such  a  way  that  the  record  of 
the  probate  court  will  clearly  show  that  he  was  so  designated 
and  selected  to  act  in  the  place  and  stead  of  the  consul  himself, 
in  his  absence,  and  when  that  is  done  the  probate  court  has  no 
discretion  but  is  required  to  appoint  the  representative  so  desig- 
nated as  administrator. 
A  decree  may  be  entered  accordingly. 
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BVRCT  or  DISMISSAL  POR  WANT  OT  JUMSMCTION 

OVKR  MtFENDANT. 

CoDimoii  Pleas  Court  of  Franklin  Gonnty. 

Castle  v.  Pinley,  State  Oil  Inspector. 

Dedded.  October.  1911. 


DUmittal    Not  a  Hearing  on  the  Merits.  When — Final  Order^—AppeaH 
and  Error— Sections  10382  and  12241. 

1.  Tbe  hearing  and  granting  of  a  motion  to  dismias  for  the  reason 

that  the  eonrt  Is  without  Jurisdiction  oyer  the  person  of  the  de- 
fendant, is  not  a  hearing  which  involyes  the  merits  of  the  case. 

2.  The  sustaining  of  snch  a  motion  is  a  final  order  to  which  error  wfll 

lie;  hnt  is  not  a  final  Judgment  from  which  an  appeal  can  be  taken. 

Wilson  A  Rector y  for  plaintiff. 

Thnoiky  S.  Hogan,  Attomej-Oeneral,  contra. 

Rathmell,  J. 

Defendant  appearing  for  sole  porpose  of  objeetinfr  to  the 
jurisdiction  of  tbe  conrt  over  him  as  defendant,  and  no  other 
purpose,  moves  to  dismiss  appeal  for  reason  the  court  has  not 
jurisdiction  of  the  person  of  defendant. 

The  motion  has  been  argued  upon  two  points;  first,  whether 
or  not  the  defendant  entered  his  appearance  by  the  motion  be- 
low; second,  whether  or  not  the  case  is  appealable. 

Motion  was  made  in  the  justice  *s  court  by  defendant  reserving 
appearance  except  for  the  sole  purpose  of  objecting  to  the  juris- 
diction of  the  court  over  him  as  defendant,  and  for  no  other 
purpose;  to  set  asid?  service  of  summons  and  to  dismiss  the  bill 
of  particulars  for  the  reason  that  the  court  had  not  jurisdiction 
of  his  person.  The  court  sustained  the  motion  and  plaintiff  be- 
low appealed. 

It  is  contended  that  the  matter  ''to  dismiss  the  bill  of  particu- 
lars" and  "to  dismiss  the  appeal"  in  such  a  motion  invokes  and 
involves  the  merits  of  the  case.  We  think  not.  if  snch  an  action 
is  on  the  ground  that  the  court  had  no  jurisdiction  of  the  person 
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of  defendant  and  nothing  more.  The  motion  in  Smith  v.  Hoover, 
39  0.  S.,  249,  called  on  the  court  to  dismiss  the  action,  grounded 
on  the  appearance  of  defendant  in  the  court  for  the  sole  pur- 
pose of  objecting  to  the  jurisdiction  of  the  court  over  his  person. 

We  think  the  hearing  on  the  motion  in  the  justice's  court  did 
not  involve  the  merits  of  the  case,  and  that  defendant  did  not 
enter  his  appearance  except  specially  by  his  action  there  under 
said  motion. 

(2)  It  is  further  claimed  that  the  ruling  of  the  justice  on 
the  motion  was  a  final  judgment  to  which  appeal  lies.  The  jus- 
tice of  the  peace  sustained  the  motion  below. 

The  ruling  of  the  justice  below  was  a  final  order  which  pre- 
vented a  hearing  of  the  action  upon  its  merits,  and  one  coming 
within  Qeneral  Code,  12241,  but  not  a  final  judgment  contem- 
plated by  General  Code,  10382.  Under  the  former,  error  lies. 
An  appeal  is  not  a  substitute  for  a  proceeding  in  error,  but  a 
means  of  a  second  trial  of  the  entire  cause.     (44  0.  S.,  318-328.) 

That  the  order  of  the  justice  below  on  the  mojtion  was  not  a 
final  judgment,  we  think  finds  some  similarity  to  the  order  in 
Stramburgh  v.  Doran,  2  W.  L.  M.,  601,  and  Evans  v.  Idler,  7 
0.  S.,  234. 

The  attack  on  the  summons  below  was  on  the  ground  the  court 
had  no  jurisdiction  of  the  person  of  defendant.  It  challenged 
the  validity  of  the  service. 

In  the  latter  case  above  cited,  the  court  in  its  opinion  says: 

**An  order  of  a  court  of  common  pleas  that  a  case  be  stricken 
from  the  docket  for  want  of  service,  and  for  the  payment  of 
costs,  is  not  a  final  judgment  from  which  an  appeal  lies  to  the 
district  court,  but  is  a  final  order  for  error  in  which  a  petition 
in  error  is  the  proper  remedy. 
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We  think  the  motion  under  consideration  is  well  taken  and  it 
is  sustained. 
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■mUNGBMBflT  or  TItADK  NAME  BY  MCCtlVIltS. 

Superior  Court  of  Cincinnati. 

The  Star  Distillery  Company  v.  The  Mihalovttch- 

Pletcher  Company. 

Decided,  November  3,  1911. 

Receivers — Not  LAable  in  Infringement  of  Trade  Name  on  Gross  Profits, 
'When — Proceeding  for  Accounting  of  Profits  of  Alleged  Infringement 
— Detefmination  of  Expenses,  Losses,  etc. — Sales  Not  Properly  Inclu- 
ded in  an  Accounting  of  Profits. 

Where,  nnder  orders  of  court,  receivers  were  engaged  in  running  a  com- 
plicated manufacturing  corporation  which  had  been  manufacturing 
fruit  syrups,  flavoring  extracts,  etc.,  under  the  name  "Vionana" 
and  where  such  name  had  been  adopted  and  used  on  its  goods  upon 
the  actual  suggestion  of  the  intervenor  who  had  been  in  charge 
of  the  Vionana  department,  and  who  previous  to  such  employment 
owned  and  controlled  all  the  stock  of  the  Vionana  Specialty  Com- 
pany, a  separate  corporation,  which  had  manufactured  similar 
goods,  and  where  such  name  had  never  been  registered  as  a  trade- 
mark, and  where  the  apparent  evidence  of  ownership  of  such  name, 
in  the  shape  of  transferred  certificates  of  stock  and  the  stock-book 
of  said  specialty  company  were  in  the  possession  of  the  BCihalo- 
vitch-Fletcher  Company  and  receivers,  and  where  it  appeared  that 
such  corporation  spent  thousands  of  dollars  advertising  its  goods 
under  such  name  and  claimed  to  be  the  owners  of  such  trade-name, 
and  under  such  circumstances  and  upon  advice  of  counsel  receivers 
continued  to  use  such  name,  notwithstanding  intervenor  notified 
them  not  to  do  so; 

Held  (1):  That,  irrespective  of  the  court's  ultimate  finding  upon  the 
question  of  ownership  in  such  trade-name,  the  receivers,  under  the 
circumstances,  were  Justified  as  reasonably  prudent  business  men 
in  believing  the  name  was  the  property  of  the  corporation  and 
could  not  be  charged  with  fraud  or  intentional  wrong  in  continuing 
to  use  the  name  as  same  had  been  used  when  they  took  over  the 
business;  and 

Held  (2) :  That  in  a  proceeding  for  an  accounting  of  profits  for  alleged 
infringement  by  receivers,  considerations  of  equity  must  be  applied 
in  determining  the  amount  of  profits  to  be  allowed.  In  such  case 
net  and  not  gross  profits  will  be  allowed,  after  deducting  a  ratable 
proportion  of  the  general  expenses  incurred  by  the  receivers  in 
the  operation  of  said  business.  Regis  v.  Jaynes^  191  liass.,  245; 
NeUon  V.  Winchell,  203  Mass.,  75,  dietinguished. 
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(3)  In  determining  the  expenses  chargeable  against  gross  profits,  store- 
rent,  clerk  hire,  fuel,  power  and  the  general  expenses  of  the  re- 
ceivers in  conducting  such  business  are  to  be  deducted  in  propor- 
tion as  the  aggregate  sales  in  such  department  bear  proportion  to 
the  sales  in  all  departments.  The  rule  in  the  Tremolo  Patent  Cote, 
23  Wall.,  518,  followed. 

(4) Losses,  such  as  bad  debts,  discounts,  etc.,  incurred  in  the  sales  of 
goods  sold  under  such  trade-name  are  also  to  be  deducted  in  ascer- 
taining the  net  profits  of  the  sales. 

(5)  Goods  sold  in  bulk,  to  which  no  such  labels  are  attached,  but  bear- 
ing a  stock  shipping  tag  affixed  by  some  clerk,  and  which  tag  was 
in  no  way  descriptive  of  the  character  of  the  goods  and.  which  tag 
was  afllxed  without  direction  of  receivers  and  without  evident  Inten- 
tion to  violate  the  court's  decree,  are  not  properly  included  in  the 
accounting. 

Kelley  &  FoUett,  for  intervener. 

Sidney  0.  Strieker  and  Harmon,  Colston,  Goldsmith  dk  Hoadly, 
contra. 

HOFFHBIMER^  J. 

This  matter  came  on  to  be  heard  on  the  receivers'  motion,  (a) 
to  modify  the  decree  heretofore  entered  herein;  (6)  on  excep- 
tions by  receiver  to  the  report  of  the  special  master  in  the  mat- 
ter of  the  accounting;  and  (c)  on  motion  to  refer  back  to  the 
special  master  for  correction;  and  also  on  application  of  the 
intervener,  Beekman,  to  modify  the  decree  heretofore  entered 
herein. 

Taking  up  intervener's  application  first,  the  court  it  may  be 
noted,  is  asked  to  strike  out  of  said  decree,  certain  operating 
expenses  enumerated  in  said  decree,  and  in  the  6th  finding  there- 
of, for  the  reasons  that  none  of  said  operating  expenses  are  a 
proper  charge  to  be  borne  by  the  business  dene  by  the  receivers, 
in  goods  carrying  the  trade-mark  '*Vienana"  and  that  none  of 
said  expenses  were  made  necessary  or  were  in  any  way  increased, 
by  the  carrying  on  of  the  Vionana  department,  in  connection  with 
the  other  business  carried  on  by  the  receivers,  during  the  account- 
ing period,  and  because  none  of  said  expenses,  as  matter  of  law, 
are  properly  chargeable  against  the  business  done  by  the  re- 
ceivers, in  goods  carrying  the  '*Vion«uia"  name. 

Reliance  for  this  application  is  placed  on  Regis  v.  Jaynes,  191 
Mass.,  245 ;  Nelson  v.  Winchell,  203  Mass.,  75,  and  certain  other 
cases. 
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If  the  rale  of  these  cases  is  to  be  applied  here,  then  obviously 
these  receivers  (unless  it  could  be  said  they  sustained  the  burden 
and  proved  by  that  method  to  what  extent  the  operatinii^  ex- 
penses of  the  entire  business  were  increased  by  carrying  on  the 
''Vionana"  department,  which  it  is  insisted  th^  made  no 
endeavor  to  do),  must  be  held  to  account  to  intervenor  on  the 
grassj  instead  of  on  the  net  profits,  as  this  court  has  heretofore 
decreed. 

The  rule  which  intervenor  contends  for,  however,  is  an  ex- 
treme one.  and  attention  to  the  cases  cited  will  show,  that  it  is 
based  on  the  principle  that  "the  wrong-doer  should  not  be  per- 
mitted to  derive  a  direct  advantage  from  his  own  wrong"  {Regis 
T.  Ja^neSf  252) ;  and  if  by  reason  of  his  wrong  the  infringer 
causes  confusion  of  property  or  of  goods,  he  does  so  at  his  peril, 
and,  if  unable  to  separate  the  items,  he  must  pay  the  penalty  for 
bis  wrong. 

All  the  cases  cited  by  intervenor  show  that  the  respective 
courts  had  uppermost  in  their  minds  the  fact  that  the  person 
against  whom  the  rule  was  declared  was  a  wrong-doer,  who 
might  derive  some  personal  profit  or  advantage  by  reason  of  his 
own  wrong,  unless  such  rule  were  invoked. 

That  it  was  this  element  of  fraud  or  wilful  wrong-doing  that 
called  for  the  rule,  is  well  illustrated  by  the  language  of  the  court 
in  Benkert  v.  Feder,  34  Fed.,  o35  (cited  by  intervenor)  : 

4 

''One  who  deliberately  and  knotchigly  uses  another's  trade- 
mark, commits  a  palpable  and  unmitigated  fraud,  for  which 
there  is  no  x>08sible  excuse. 


f> 


In  Regis  v.  Jaynes,  and  in  Nelson  v.  Winchell,  the  court  an- 
nounce, in  substance,  that  the  wrong-doer  is  not  to  be  permitted 
directly  or  indirectly  to  profit  by  his  own  wrong;  and  the  same 
reasons  underlie  Menendez  v.  Holt,  128  U.  S.,  514.  However 
just  such  rule  may  be  in  a  typical  infringement  case,  where  such 
element  of  intentional  or  wilful  appropriation  of  another  man*s 
property  is  present,  and  where  there  is  possibility  of  personal 
profit  or  advantage  in  the  wrong-doer,  this  case  presents  no  such 
considerations.  This  was  not  a  case  of  piracy  nor  wilful,  deliber- 
ate or  intentional  appropriation  on  the  part  of  these  receivers 
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of  intervenor's  property  for  purposes  of  private  gain  or  other- 
wise. The  receivers  could  not  have  derived  any  personal  advan- 
tage, "directly  or  indirectly/'  in  what  they  did.  These  officers 
simply  took  over  and  attempted  to  run  in  good  faith,  and  for  the 
benefit  of  others,  this  vast,  confused  and  complicated  business, 
and  as  it  was  cast  into  their  hands.  This  business  included  the 
*'Vionana"  department,  ownership  of  which  trade-mark  inter- 
venor  subsequently  claimed. 

A  long  time  prior  to  the  receivership,  intervenor  himself,  then 
in  the  employ  of  the  Mihalovitch-Pletcher  Company,  (and  he  was 
in  their  employment  practically  up  to  the  time  of  these  proceed- 
ings,) suggested  that  the  firm  use  this  name,  (see  Beekman's 
testimony,  pp.  41,  42) ;  and  the  firm  did  use  it.  And  the  man- 
ner in  which  the  name  had  been  and  was  being  used  by  the  firm, 
the  fact  that  it  had  spent  many  thousands  of  dollars  in  adver- 
tising it,  as  its  **Vionana"  Department,  reinforced  by  the  fur- 
ther fact  that  it  had  in  its  possession  the  apparent  ownership  of 
title  in  the  shape  of  the  transferred  stock-books  and  certificates 
of  the  Vionana  Specialty  Company,  certainly  all  of  these  were 
circumstances  which  would  have  justified  any  reasonably  prudent 
business  men,  especially  after  taking  advice  of  counsel,  as  was 
done  here,  in  believing,  just  as  receivers  believed,  that  this  name, 
"Vionana,"  was  the  property  of  the  Mihalovitch-Pletcher  Com- 
pany, irrespective  of  the  ultimate  conclusion  of  this  court,  when 
it  came  to  try  the  question  of  title.  All  these  circumstances,  it 
seems  to  me,  should,  in  fairness,  be  construed  so  as  to  relieve  these 
receivers  from  all  imputation  of  fraud  or  wilful  wrong-doing, 
and  so  as  to  save  the  estate  from  the  application  of  a  rule,  which, 
as  I  have  endeavored  to  point  out  was  intended  and  designed  to 
prevent  the  wrong-doer  himself  from  personally  benefiting  or 
profiting  by  his  own  wrong.  Even  if  these  receivers,  in  continu- 
ing to  use  the  name  after  Mr.  Beekman  gave  notice  of  ownership, 
were  in  the  wrong,  I  do  not  believe,  under  the  circummstances  as 
detailed,  the  creditors  ought  to  be  penalized  for  such  error,  and 
particularly  where  such  error  was  partly  the  result  of  inter- 
venor's  own  act  in  originally  suggesting  the  use  by  the  firm  of 
the  name  **  Vionana"  in  connection  with  the  Mihalovitch-Pletcher 
busness,  and  in  otherwise  acquiescing  in  a  course  of  business 
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wbich  gave  the  receivers  reasonable  grounds  to  believe  they  were 
the  owners.  In  apparent  conflict  however  with  the  cases  cited  by 
intervenors  is  the  TrenH>lo  patent  case. 

In  the  Tremolo  patent  case  (23  Wall.,  518),  the  court  say: 

''The  defendants,  vendors  of  organs  generally,  and  selling 
sometimes  oi^ans  having  a  patented  invention  consisting  of  a 
combination  of  what  was  called  a  'tremolo  attachment'  with  the 
organ;  and  selling  sometimes  organs  without  the  attachment, 
were  decreed  guilty,  in  their  sales  of  organs  with  the  attachment, 
of  infringing  the  complainant's  patent. 

^^  Held  I  1.  That  in  the  ascertainment  of  profits  made  by 
them  from  sales  of  organs  with  the  tremolo  attachment  it  was 
proper  to  let  them  prove  the  general  expenses  of  their  business 
in  effecting  sales  of  organs  generaUy,  and  deduct  a  ratable  pro- 
portion from  the  profits  made  by  the  tremolo  attachment." 

And  in  the  opinion  of  the  court,  it  is  stated : 

''We  can  not  see -why  the  general  expenses  incurred  by  the  de- 
fendants in  carrying  on  their  business,  such  expenses  as  store 
rent,  clerk  hire,  fuel,  gas,  portenge,  etc.,  do  not  concern  one 
part  of  their  business  as  much  as  another.  It  may  be  said  that 
the  selling  a  tremolo  attachment  did  not  add  to  their  expenses^ 
and  therefore  that  no  part  of  those  expenses  should  be  deducted 
from  the  price  obtained  for  such  an  attachment.  This  is,  how- 
ever, but  a  partial  view.  The  store  rent,  the  clerk  hire,  etc.,  may, 
it  is  true,  have  been  the  same,  if  that  single  attachment  had  never 
been  bought  or  sold.  So  it  is  true  that  the  general  expenses  of 
their  business  would  have  been  the  same,  if  instead  of  buying 
and  selling  one  hundred  organs,  they  had  bought  and  sold  only 
ninety-nine.  But  will  it  be  contended  that  because  buying  and 
selling  an  additional  organ  involved  no  increase  of  the  general 
expenses,  the  price  obtained  for  that  organ  above  the  price  paid 
was  all  profit  ?  Can  any  part  of  the  whole  number  sold  be  singled 
out  as  justly  chargeable  with  all  the  expenses  of  the  business  f 
Assuredly  no.  The  oi^an  with  a  tremolo  attachment  is  a  single 
piece  of  mechanism,  though  composed  of  many  parts.  It  was 
bought  and  sold  as  a  whole,  by  the  defendants.  It  may  be  said 
the  general  expenses  of  the  business  would  have  been  the  same  if 
any  one  of  these  parts  had  been  absent  from  the  instrument  sold. 
If,  therefore,  in  estimating  profits,  every  part  is  not  chargeable 
with  a  proportionate  share  of  the  expenses,  no  part  can  be.  But 
such  a  result  would  be  an  injustice  that  no  one  would  defend." 
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See  also,  WcUter  Baker  &  Co.  v.  Slack,  130  Fed.,  520. 

It  will  thus  be  seen  that  the  court  in  the  Tremolo  patent  case 
has  laid  down  a  rule  more  liberal  than  the  one  in  Regis  v. 
Jaynes  and  similar  cases,  and  whether  we  consider  the  Tremolo 
patent  case  as  an  ordinary  infringement  case,  or  attempt  to 
distinguish  it  as  Sawyer,  J.,  has  endeavored  to  do,  in  Benkert  v. 
Feder  {supra,  p.  535),  it  is  sufficient  authority  for  the  rule  here- 
tofore announced  by  this  court.  If  any  equitable  considerations 
prompted  the  rule  in  the  Tremolo  patent  case,  certainly  such  con- 
siderations are  present  here. 

In  view  of  the  foregoing,  the  court  is  of  opinion  that  justice 
will  be  best  subserved  by  adhering  to  the  rule  heretofore  an- 
nounced, and  accordingly,  intervenor's  motion  to  modify  the 
decree  in  the  particulars  mentioned  will  be  overruled. 

With  reference  to  the  first  specification  in  receivers'  motion 
to  modify  the  decree  I  am  of  opinion  that  the  amount  of  goods 
** carrying  private  labels  and  no  labels,"  and  fixed  in  the  decree 
at  $15,567.64,  should  be  increased,  in  accordance  with  the  claim 
of  receivers  and  according  to  the  figures  of  Mr.  Sibbald,  the  book- 
keeper and  afterwards  expert.  While  it  may  be  true  that  the 
shipping  clerk  may  have  appended  some  stock  labels  upon  which 
appeared  the  name  *' Vionana,"  I  do  not  think  that  these  cherries 
in  bulk  were  sold  as  Yionana  goods.  It  does  not  appear  that  the 
receivers  intended  or  ordered  that  such  labels  be  affixed,  nor  does 
it  appear  that  these  labels  were  descriptive  in  any  way  of  the 
character  of  these  bulk  cherries.  The  mere  fact  that  some  ship- 
ping clerk  may  have  attached  such  label  without  intending 
to  do  wrong  hardly  brought  these  goods  within  the  spirit  of  the 
court's  ruling. 

The  decree  should  be  altered  or  amended  in  the  other  specifi- 
cation also,  and  as  set  out  in  receivers'  motion. 

Exceptions  1,  2,  3  and  4  of  receivers  to  the  finding  of  the  spe- 
cial master  go  to  the  cost  of  cherries,  but,  as  I  understand  it, 
after  eliminating  from  consideration  all  other  elements  which 
had  been  agreed  upon  by  the  parties,  such  as  cost  of  sugar  used 
in  processing,  amount  and  value  of  sugar  absorbed  by  raw  fruit 
in  processing,  etc.,  the  claim  is,  that  the  special  master,  in  reach- 
ing his  conclusion,  erred  on  the  amount,  that  is  to  say,  the  num- 
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ber  of  pounds  of  pitted  fmit  in  a  case  of  six  half  gallons  of 
whole  cherries. 

The  evidence  on  this  sabject  before  the  master  was  conflicting, 
but  npon  reading  same  and  considering  it,  I  am  inclined  to  think 
his  conclnsion  was  a  fair  one  and  justified  by  the  evidence. 
And  this  wonld  appear  the  more  so,  in  view  of  the  practical  ex- 
perience of  the  receivers  themselves  while  oondnctmg  the  bnsi- 
ness.  In  the  absence  of  any  palpable  or  material  errors,  even 
thoogh  there  may  be  some  slight  discrepancies,  I  am  of  opinion 
that  these  exceptions  shonld  be  overruled. 

Exceptions  5-14.  According  to  the  Sibbald  Report  (p.  9), 
it  is  practicaUy  conceded  by  intervenor  that  there  is  a  difference 
of  $314.81  on  the  profits  on  the  aggregate  of  ''soda  water  goods" 
and  "grape  juice"  sales  in  favor  of  the  receivers,  for  which  the 
master  failed  to  give  credit.  Since  this  is  conceded  the  excep- 
tions wiQ  be  allowed  and  the  report  will  be  referred  back  to  be 
accordingly  amended. 

Exception  15  goes  to  the  special  master's  finding  on  gross 
profits.  In  view  of  what  has  been  said  herein  on  additional  no 
label  goods  and  additional  returned  goods,  and  Mr.  Sibbald 's 
figures  (p.  9),  this  exception  will  be  allowed,  and  the  report  wiQ 
be  referred  back  to  be  amended  in  this  respect. 

Exception  16.  Complaint  is  made  that  the  special  master 
wholly  failed  to  consider,  in  ascertaining  the  profits^  the  items 
set  forth  in  this  exception.  Of  this  amount,  intervenor  concedes 
that  $2,325.65  is  a  proper  charge,  but  contends  that  $920.47  of 
said  items,  rei^resenting  cost  and  expense  for  freight,  outbound 
and  inbound,  and  bad  debts,  are  not  proper  charge,  upon  author- 
ity of  Nelson  v.  WincheU  (supra) .  For  reasons  elsewhere  stated, 
this  court  has  not  followed  that  case,  and  if  it  is  not  in  error  in  so 
doing,  and  there  being  no  dispute  that  the  sum  $920.67  was  ex- 
pense necessarily  and  actually  hicurred,  this  sum,  together  with 
$2,325.65,  should  have  been  taken  into  account  by  the  master. 
The  exception  is,  therefore,  allowed,  and  the  report  will  be 
referred  back  to  be  amended  accordingly. 

Exception  17.  As  part  of  the  exx)ense  necessarily  incurred,  and 
in  accordance  with  the  reasons  just  stated,  the  master  should  have 
allowed  the  item  of  $266.82,  being  for  salesmen's  salaries  and  ex- 
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penses  for  taking  orders  previous  to  date  of  accounting  for 
goods  which  were  shipped  during  the  period  of  accounting.    Ex- 
ception 17  is  allowed  in  such  particular,  and  the  report  will  be 
amended  accordingly. 
Ijet  a  decree  be  prepared  in  accordance  herewith. 


VALIDITY  or  THE  SMITH  OML  PKR  CENT.  LAW. 

Common  Pleas  Court  of  Franklin  County. 

The  State  op  Ohio,  ex  rel  the  Village  of  Grandview  Heights, 
V.  Fred  M.  Sayre,  as  Auditor  op  Franklin  County, 

Ohio,  et  al. 

Decided,  October  30,  1911. 

Tcwation — Limitations  on  the  Power  to  Levy  Become  Unconstitutional, 
When — Impairment  of  Contracts — Function  of  Budget  Commission 
—Discretion  of,  Will  Not  Be  Interfered  With,  When— Sections 
5649-3a  and  102  O.  L.,  266. 

While  it  is  probable  that  contracts  entered  into  in  good  faith  by  a 
municipality  prior  to  the  enactment  of  the  Smith  one  per  cent,  law 
would  be  protected  by  constitutional  guaranties  against  impairment 
by  limitations  on  the  taxing  power,  yet  mandamus  lies  to  compel 
the  placing  on  the  tax  duplicate  of  the  levy  provided  in  the  budget 
as  originally  fixed,  and  thereafter  reduced  by  the  budget  commis- 
sion, where  nothing  is  shown  beyond  a  possibility  that  contracts 
may  be  impaired  or  payments  be  delayed,  and  it  does  not  appear 
that  the  discretion  lodged  in  the  budget  commission  has  been 
abused,  and  there  is  nothing  more  than  a  difference  in  Judgment 
between  the  budget  commission  and  the  corporation  as  to  needs 
for  the  year,  and  the  corporation  failed  to  avail  itself  of  its  op- 
portunity to  present  its  case  to  the  commission. 

Smith  W.  Bennett,  for  relator. 

E.  C.  Turner,  H,  C,  Sherman  and  Clarence  Laylin,  contra. 

Dillon,  J. 

The  relator  alleges  that  the  county  board  of  budget  commis- 
sioners, acting  pursuant  to  the  provisions  of  Section  5649-3a  of 
the  General  Code  of  Ohio  (102  0.  L.,  266),  corrected  and  re- 
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duced  the  budget  as  presented  by  the  said  village,  strikiiig  from 
said  budget  the  amount  of  $1,501.94,  all  of  which  is  necessary 
for  the  needs  of  the  said  village.  The  relator  submitted  its  an- 
nual budget  setting  forth  in  itemized  form  its  estimate  for  the 
monies  needed  for  the  incoming  year ;  and  in  order  to  make  ap- 
propriations for  each  of  the  several  objects  for  which  money  had 
to  be  provided  from  the  monies  known  to  be  in  the  treasury, 
from  the  collection  of  taxes,  and  all  other  sources  of  revenue, 
and  all  expenditures  within  the  foUowing  six  months,  and  to 
provide  for  the  payments  of  the  amounts  of  money  necessary 
to  carry  out  the  terms  of  contracts  made  and  entered  into  by 
and  between  the  relator  and  others  prior  to  June  1st,  1911,  it 
was  compelled  to  and  did  provide  in  said  budget  for  a  levy  on 
the  taxable  property  of  the  corporation  of  a  sufficient  number 
of  miUs  to  provide  the  sum  of  $3,800.  The  petition  further  al- 
leges that  the  defendant  in  examining  the  budget  claimed  to 
have  found  that  this  levy  and  rate  of  taxation  exceeds  the  au- 
thorized amount  which  may  be  levied  by  the  relator  and  so  de- 
creased the  said  tax  rate,  striking  from  the  budget  the  said  sum 
of  $1,501.94,  and  re-adjusting  the  balance,  to-wit,  $2,298.06,  to 
the  various  needs  of  the  village. 

The  plaintiff  says  that  the  act,  102  O.  L.,  266,  commonly  known 
as  the  Smith  one  per  cent,  law,  thus  limiting  the  said  village 
to  a  one  per  cent,  tax  rate,  is  invalid  and  unconstitutional  in  so 
far  as  its  strict  enforcement  in  this  case  would  impair  the  obliga- 
tions of  two  contracts  made  and  entered  into  by  said  village  prior 
to  the  enactment  of  said  law.  It  is  further  claiided  that  the 
said  law  is  invalid  in  that  it  also  violate  Section  26  of  Article 
II  of  the  Ohio  Constitution,  in  that  it  is  not  of  uniform  operation 
throughout  the  state. 

The  defendants'  answer,  in  substance,  alleges  that  the  said 
village  will  have  a  sufficient  amount  of  money  to  carry  on  its 
needs  under  the  tax  rate  as  fixed,  and  that  they  gave  the  relator 
a  hearing  and  carefully  went  over  all  the  items  of  necessary  ex- 
penses for  the  running  of  said  village,  and  that  the  amount  which 
they  fixed  is  just  and  ample  to  meet  all  its  needs,  when  taken 
into  consideration  with  other  funds  which  the  said  village  has 
or  will  have  at  its  disposaL 
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The  answer  also  alleges  that  at  the  hearing  the  said  relator 
failed  to  avail  itself  of  its  right  to  inform  the  budget  commission 
of  the  facts  desired  by  it,  and  that,  although  it  appeared  by  its 
regular  counsel,  it  refused  to  make  any  suggestions  or  to  assist 
the  budget  commissioners. 

A  great  many  of  the  different  items  are  set  forth  in  the  answer 
justifying  the  action  of  the  budget  commission  in  detail.  A  de- 
nial of  some  of  these  items  is  made  in  the  reply. 

It  is  sought  in  this  case  to  have  the  court  render  an  opinion 
as  to  whether  or  not  the  so-called  Smith  one  per  cent,  law  can 
constitutionally  apply  in  a  case  where  a  municipality  has  pre- 
viously to  the  enactment  of  said  law  entered  into  valid  contracts, 
which  said  contracts  would  be  impaired  by  the  enforcement  of 
said  law  as  to  them.  The  question  is  most  interesting  and  it  is 
highly  probable  that  the  decisions  of  the  courts  will  sustain  the 
contention  of  the  relator  upon  that  naked  legal  proposition.  It 
must  be  conceded  that  a  contract  may  be  impaired  by  limitation 
of  taxation  power,  and  even  be  destroyed,  and  therefore,  the 
constitutional  guaranty  in  all  probability  protects  such  contracts 
as  were  made  in  good  faith  prior  to  the  enactment  of  such  law. 
But  I  do  not  consider  this  question  involved  in  this  case. 

The  two  contracts  referred  to  are  as  follows : 

One  employing  legal  counsel  pursuant  to  the  provisions  of 
Section  205  of  the  Municipal  Code,  amounting  to  $300  per  year ; 
and  one  for  sewer  expense  amounting  to  $300. 

It  will  be  noted  that  the  parties  to  these  contracts  themselves 
are  not  complaining  here,  and  it  is  doubtful  whether  or  not  at 
this  present  time  the  Contracts  could  be  impaired,  even  if  it  be 
assumed  that  there  will  be  such  a  deficiency  in  revenue  as  will 
not  meet  them.  A  mere  possibility  of  impairment  and  a  mere 
possibility  of  delay  in  payment  does  not  necessarily  constitute 
an  impairment,  such  as  should  interfere  with  the  taxing  power ; 
but  in  this  case  the  budget  commission,  acting  pursuant  to  said 
Section  5649-3a  and  following  sections,  had  a  function  to  per- 
form, just  as  much  as  did  the  village  itself.  This  law  lodges 
in  this  county  budget  commission  the  express  power  of  adjusting 
the  various  amounts  to  be  raised  so  that  the  total  amount  there- 
of shall  not  exceed  in  any  taxing  district  the  sum  authorized  to 
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be  levied  by  law.  This  budget  oommiasion  has  power  to  reYise 
and  change  the  estimates,  and  rednee  any  or  all  the  items  sab- 
mitted  to  it. 

This  court,  therefore,  will  not  substitute  its  discretion  for  that 
of  the  budget  commission,  unless  it  clearly  api)ears  that  its 
discretion  has  been  abused.  It  does  not  so  clearly  appear  in 
this  case.  Agreeably  to  the  well  settled  maxim  of  law,  this 
court  will  presume  in  favor  of  the  correctness  and  legality  of 
the  proceedings  of  this  budget  commission.  The  court  is  left 
in  considerable  doubt  in  this  case  as  to  scmie  of  the  facts.  The 
burden  is  upon  the  relator  to  show  clearly  to  this  court  that  the 
actual  necessity  exists  which  it  claims  exists.  So  far  as  the  evi- 
dence in  this  case  shows,  it  is  simply  a  disagreement — a  differ- 
ence in  judgment — between  the  two  as  to  the  needs  of  the 


Again,  the  village  had  an  opportunity  to  be  heard  after  the 
budget  commission  had  charge  of  the  case,  and  relator  failed  to 
avail  itself  of  any  additional  facts  other  than  what  had  already 
been  presented  to  the  said  commission. 

There  is  a  dispute  between  the  parties  as  to  some  of  the  needs 
of  the  village,  as  well  as  to  some  of  the  sources  of  income  which 
the  village  wiU  have.  The  court  will  again  adopt  the  finHiTig 
of  the  budget  commission  in  whom  is  lodged  the  power  to  decide 
in  such  case. 

So  far  as  the  village  itself  is  concerned,  it  must,  like  all  other 
municipalities  and  all  other  individuals  as  well,  live  within  its 
means,  and  I  can  not  find  in  this  case  that  there  is  any  ground 
for  the  court  to  interfere  with  the  action  of  the  budget  com- 
mission. 

Judgment,  therefore,  will  be  rendered  accordingly. 
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INHEIUTANCE  BY  A  WIDOW  WHO  HAS  TAKEN  UNDER 

HER  HUSBAND'S  WILL. 

Common  Pleas  Ck)urt  of  Van  Wert  County. 
Sarah  J.  Bowers  v.  Nancy  Ann  McGill  bt  al.  • 

Decided,  November,  1911. 

Wills — Testator  Dies  Intestate  as  to  Some  of  His  Property— Widow 
Elects  to  Take  Under  the  Will— Not  Barred  tJierehy  from  Life  Es- 
tate in  Lands  Not  Covered  hy  the  Will— Descent  and  Distrilmtion, 

Election  by  a  widow. to  take  under  the  will  of  her  deceased  husband 
does  not  preclude  her  Inheritance  of  lands  as  to  which  her  huMiand 
died  Intestate  and  to  which  no  reference  was  made  In  his  wllL 

0.  A.  Balyeat,  for  plaintiff. 
DaUey  (&  Hoke,  for  cross-petitioner. 

Matthias,  J. 

The  question  here  considered  is  presented  by  demurrer  of  the 
plaintiff  to  the  answer  and  cross-petition  of  one  of  the  defend- 
ants, Nannie  Hawkins,  formerly  Owens.  The  former  husband 
of  said  answering  defendant,  John  W.  Owens,  died  March  25th, 
1894,  without  issue.  His  will  was  probated  and  his  said  widow 
elected  to  take  thereunder.  By  the  terms  of  this  will  said  widow 
was  given  one-fifth  of  a  tract  of  land  described,  which  it  is  con- 
ceded was  an  undivided  interest,  also  all  moneys,  notes  and  stock 
and  household  furniture  belonging  to  testator  at  his  decease. 
At  the  time  of  his  decease  said  John  W.  Owens  was  the  owner  of 
an  undivided  interest  in  another  tract  of  land  of  which  partition 
is  now  sought,  and  of  this  tract  said  Nannie  Hawkins,  formerly 
Owens,  claims  as  widow  of  said  John  W.  Owens  to  be  entitled 
to  the  life  estate  in  the  undivided  one-seventh  which  said  John 
W.  Owens  inherited  from  his  father,  and  claims  that  she  has  a 
title  in  fee  to  the  three-forty-seconds  part  of  said  land  which  her 
husband  held  by  purchase  at  the  time  of  his  decease. 

The  question  then  we  are  called  upon  to  determine,  is  whether 
the  election  of  said  widow  to  take  under  the  will  precludes  her 

*  Error  not  prosecuted. 
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mberitanee  under  the  statate  of  descent  and  distribution  of 
lands  as  to  which  her  hnsband  died  intestate  and  to  which  no 
reference  was  made  in  his  will. 

Notwithstanding  a  nomber  of  cases  have  been  cited  by  dili- 
gent eonnsel  we  find  none  of  them  inYolve  the  question  we  are 
here  called  upon  to  decide,  and  hence  we  are  in  no  danger  of 
aeensation  of  an  attempt  to  overmle  onr  snjieriors  in  this  in- 
stanee. 

The  sections  of  the  statute  governing  election  of  the  widow 
and  the  effect  of  her  action  are  10566,  et  seq.,  of  the  (jeneral  Code. 
The  widow  is  required  to  '^  appear  and  elect  whether  to  take 
saeh  provision  ch*  to  be  endowed  of  the  lands  of  the  deceased 
eonsort  and  take  the  distributive  share  of  the  personal  estate." 
It  is  further  provided  (Section  10569)  that  "no  widower  shall 
be  entitled  both  to  dower  and  the  provisions  of  the  will  in  her 
or  his  favor,  unless  it  plainly  ^ows  that  such  provision  was  in- 
tended to  be  in  addition  to  dower  and  a  distributive  share  of  the 
estate."    It  is  further  provided  (Section  10572) : 

"If  the  widow  or  widower  elects  to  take  under  the  will,  she  or 
he  shall  be  thn-eby  barred  of  dow^  in  such  share  of  personalty, 
and  shall  take  under  the  will  alone  unless  as  provided  in  section 
ten  thousand  five  hundred  and  sixty-nine." 

Some  of  the  cases  cited  by  counsel  for  our  consideration  are 
Carry  v.  Lamb,  45  O.  S.,  203 ;  Stvihart  v.  Stoihart,  7  C.  C,  338 ; 
Bane  V.  Wicky  14  O.  S.,  505;  Carder  v.  County  Commissioners, 
16  O.  S.,  353,  and  In  re  McDonald,  2  Nisi  Prius,  232. 

In  the  case  of  Carry  v.  Lamb,  it  was  held  that  a  widow  elect- 
ing to  take  the  provisions  made  for  her  by  the  will  of  her  hus- 
band will  be  barred  of  dower  in  land  of  which  he  was  seized 
during  coverture,  and  which  was  sold  and  conveyed  on  foreclo- 
sure of  a  mortgage  executed  by  him  in  which  she  did  not  join, 
unless  it  plainly  appears  that  she  should  have  such  provision  in 
addition  to  her  dower.  Our  own  circuit  court  in  the  case  of 
Svrikart  v.  Swihart,  7  C.  C,  338,  applied  this  decision  to  the  facts 
before  it  and  held  that  a  widow  is  not  entitled  to  dower  in  the 
real  estate  of  her  deceased  husband  of  which  he  died  intestate, 
after  she  had  elected  to  take  under  the  will  of  her  husband.    If 
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the  case  we  are  considering  were  one  involving  the  question  of 
dower,  this  decision  would  seem  binding  and  conclusive. 

However,  we  incline  to  agree  with  Judge  Rockel  in  his  criti- 
cism of  this  decision  expressed  in  2  Nisi  Prius,  232,  and  also  with 
his  conclusion  that  where  a  widow  elects  to  take  under  the  will 
of  her  deceased  husband,  she  is  not  barred  of  dower  in  lands  not 
disposed  of  by  will,  unless  the  will  expressly  states  that  the  pro- 
vision made  therein  for  the  widow  shall  be  in  lieu  of  her  dower 
right  in  such  undevised  lands.  The  decision  of  the  circuit  court 
was  based  upon  that  of  the  Supreme  Court  in  the  case  of  Corry 
V.  Lamb,  notwithstanding  the  fact  that  in  the  latter  case  the  hus- 
band did  not  die  intestate  as  to  any  of  his  property.  In  the 
Swihart  ease  the  facts  show  that  a  portion  of  the  lands  were  not 
disposed  of  by  will.  In  the  opinion  since  expressed  by  the  judge 
who  delivered  the  opinion  in  the  Corry-Lamb  case  that  was  such 
a  difference  as  to  require  a  holding  just  the  reverse  of  that  an- 
nounced by  our  circuit  court.  "  This  appears  on  page  233  of 
2  N.  P. 

In  the  opinion  of  Judge  Dickman,  election  of  the  widow  did 
not  bar  her  right  of  dower  in  land  of  which  the  husband  died 
intestate,  the  reason  apparently  being  that  in  such  matter  the 
Legislature  had  attempted  to  deal  only  with  testamentary  prop- 
erty. 

But  whichever  view  be  taken  of  the  question  considered  •in 
those  cases  need  give  little  concern  in  the  disposition  of  the  issue 
here  made.  The  statute  upon  which  plaintiff  relies  has  to  do 
only  with  the  barring  of  dower  as  a  result  of  the  election  of  the 
widow  to  take  under  the  will.  The  interest  claimed  by  the 
widow  in  the  land  in  question  here  is  not  that  of  dower,  but  an 
estate  coming  to;  her  under  the  statute  of  descent  and  distribu- 
tion. Under  the  terms  of  the  statute  invoked  the  defendant  by 
her  election  surrendered  only  her  dower  and  her  distributive 
share  of  the  personalty.  She  was  not  called  upon  to  elect  as 
between  the  provisions  of  the  will  and  something  not  mentioned 
therein,  and  which  could  not  be  considered  a  factor  in  the  elec- 
tion. Under  the  statute  she  can  not  have  both  dower  and  the 
provisions  of  the  will  in  her  favor,  and  therefore  if  she  take  the 
provisions*  of  the  will  she  loses  only  her  dower.    It  is  provided 
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by  Section  10570  that  ''On  application  by  a  widow  or  widower 
to  take  under  the  wiU  the  court  shall  explain  its  provisions,  the 
rights  under  it.  and  by  law  in  the  event  of  a  refusal  to  take 
nnder  the  will."  The  court  advises  as  to  her  rights  as  widow 
and  not  otherwise.  He  could  not  advise  her  as  to  property  not 
mentioned  in  the  wiU  and  of  which  he  knows  nothing,  and  pos- 
sibly of  which  she  does  not  then  know.  Only  the  testamentary 
property  is  then  under  consideration  and  that  only  need  be  con- 
sidered. 

It  is  held  in  Carder  v.  County  Commissioners,  16  O.  S.,  353, 
that 

"The  widow's  election  to  take  under  a  will  does  not  estop  her 
from  setting  up  her  right  as  heir  to  the  estate,  or  from  contest- 
ing the  will,  and  controverting  the  validity  of  devises  thereun- 
der: and  it  is  not  the  duty  of  the  probate  judge  to  advise  her 
of  her  rights  as  such  heir  at  the  time  of  her  election.'' 

It  is  held  in  Bane  v.  Wick,  14  O.  S.,  505,  that  election  by  a 
widow  to  take  under  a  will  does  not  bar  her  right  to  her  distribu- 
tive share  of  the  personal  estate  not  disposed  of  by  wilL  It  is 
said  by  the  court  on  page  508 : 

"The  intention  of  the  testator  has  no  eflScacy.  and  can  be  re- 
garded only  so  far  as  it  is  apparent  in  the  dispositions  made  by 
his  wilL  If  he  has-  left  property  undisposed  of «  its  disposition 
is  not  governed  by  his  wiU,  but  by  another  rule,  having  its  origin 
in  another  source,  in  the  application  of  which  the  intent  of  the 
testatCH-  can  have  no  influence.  This  rule  operates  in  the  same 
manner,  as  if  the  deceased  had  left  no  other  property,  and  made 
no  will.  As  to  the  devised  property  he  is  a  testator;  as  to  that 
not  so  disposed  of,  an  intestate.  Crane  v.  Doty,  1  Ohio  St.  Rep., 
282;  Xeedles  v.  Needles,  7  Ohio  St.  Rep..  432;  Nickerson,  AdmW, 
V.  Bowley,  ExW,  8  Met.,  424." 


But  it  is  urged  that  the  defendant  can  not  take  this  property 
under  the  statute  of  descent  and  distribution  because  the  hus- 
band did  not  die  intestate.  But  as  to  the  property  in  question  he 
did  die  intestate.  This  statute  is  one  dealing  with  property,  and 
If  it  is  intestate  property  it  passes  in  the  manner  marked  out 
thereby.  If  testamentary  disposition  is  made  thereof  that  prop- 
erty is  withdrawn  from  the  operation  of  the  statute ;  but  property 
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not  included  in  the  will  is  subject  to  the  operation  of  the  statute 
regulating  the  descent  of  intestate  property. 

Neither  does  this  case  come  within  the  decision  in  Hibbs  v.  In- 
surance  Company,  40  O.  S.,  543,  and  other  like  cases  there  cited. 
In  those  cases  it  is  held  that  the  widow  is  bound  by  her  election 
even  where  the  testator  attempts  to  dispose  of  property  to  which 
she  had  title,  but  in  those  all  the  property  is  mentioned;  atten- 
tion is  directed  thereto  and  in  effect  the  testator -says  **If  you 
take  this  you  must  permit  that  to  go  as  herein  directed."  The 
widow  receives  a  stated  consideration  for  the  surrender,  there  is 
a  *^quid  pro  quo."  As  well  remarked  by  McTlvaine.  J.,  in  Bowen 
V.  Bowen,  34  0.  S.,  164 : 

''Whether  or  not  any  other  interest  or  claim  which  a  widow 
may  have  in  or  against  the  estate  of  her  husband,  is  satisfied  by 
provisions  in  her  favor  in  his  will,  must  be  determined  not  by 
the  rule  of  the  statute,  but  upon  principle  of  reason  and  right 
which  exists  entirely  independent  of  statute." 

There  is  no  provision  of  statute  then  precluding  the  claim 
which  the  widow  of  Owens  here  makes;  the  statute  relied  upon 
has  no  application  and  there  is  no  statute  that  does  apply  but 
that  of  descent  and  distribution.  No  facts  are  pleaded  that  show 
her  contention  inequitable,  but  rather  the  contrary.  She  is  the 
owner  of  the  life  estate  in  the  property  whitfh  came  to  her  hus- 
band by  descent  and  the  owner  in  fee  simple  of  the  part  pur- 
chased by  him  and  she  has  not  estopped  herself  from  effectively 
setting  up  her  claim  thereto. 

The  demurrer  is  overruled. 
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■NCROACHIIBIfTS  ON  MGHWAYS. 

Commoii  Pleas  Court  of  Hamilton  County. 

Hamilton  County  Comhissionebs  v.  The  Cincinnati, 
Hamilton  &  Dayton  Railway  Co. 

Decided,  December  23.  1911. 

Roadt — Encroachwieni  Vpon^  hy  Supports  of  an  Overhead  RaUway 
Bridge— Public  Control  Over  ToU  Roade  with  Reference  to  Nuisances 
the  Same  as  That  Over  Highways— Method  of  Establishing  Width 
of  Highway  where  Records  Have  Been  Destroyed— Right  to  En- 
croach Can  Not  be  Acquired  by  Adverse  Possession — Sections  7515, 
9235,  11219  and  11220. 

1.  Where  the  record  of  a  roadway  as  shown  by  i^ats  and  other  evi- 

dences of  title  has  been  destroyed,  its  width  at  a  particular  point 
may  be  established  at  sixty  feet  by  the  testimony  of  persons  Ions 
Camiliar  with  the  fences  and  land  fines  in  that  yicinlty,  aided  by 
ancient  private  plats  and  surveys,  and  particularly  by  the  pre- 
sumption created  by  Section  7515. 

2.  No  lapse  of  time  bars  an  action  by  public  officials  to  recover  lands 

forming  part  of  a  highway  or  street,  or  to  compel  the  removal  of 
obstructions  placed  thereon,  however  long  they  may  have  been 
maintained  and  regardless  of  their  character  as  to  permanency. 

X  The  fact  that  the  highway  which  is  being  obstructed  was  a  toll  load 
at  the  time  the  obstruction  was  placed  therein  and  was  not 
abandoned  by  the  company  then  owning  it  for  more  than  twenty- 
one  years  after  the  placing  of  the  obstructions  does  not  give  title 
by  adverse  possession  by  rendering  operative  the  statute  of  limlta- 
tions. 

4.  Moreover  a  railway  which  is  without  authority  under  its  charter 
to  use  the  highways  or  parts  thereof  in  such  a  manner  as  to  inter- 
fere with  the  puUic  use  can  not,  after  having  occupied  a  con- 
siderable portion  of  a  highway  for  a  great  numbcH-  of  years  with  the 
abutments  of  an  overhead  bridge,  plead  its  own  wrongdoing  as  a 
defense  against  a  public  demand  that,  on  account  of  the  great  in- 
crease iu  traffic  along  the  road  and  the  construction  of  street  rail- 
way tracks  thereon,  these  obstructions  be  removed. 

Hunt,  Betiman  S  Merrell,  for  plaintiff. 
Waite  <£*  Schindel,  contra. 

Gorman,  J. 

This  is  an  action  brought  bv  the  county  commissioners  of  Ham- 
ilton eoimty,  Ohio,  against  the  Cincinnati,  Hamilton  &  Dayton 
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Railway  Company,  in  their  official  capacity,  asking  for  a  man- 
datoiy  injunction  against  the  defendant,  perpetually  enjoining 
it  from  maintaining  certain  abutments  of  solid  stone  construc- 
tion and  earth  embankments  behind  said  abutments  within  the 
limitH  of  the  Springfield  pike  where  the  same  is  crossed  overhead 
by  the  defendant's  railway  near  the  southwest  comer  of  the 
village  of  Ilartwell,  which  pike  is  claimed  to  be  a  county  road 
and  a  public  highway,  and  sixty  feet  in  width,  but  which  abut- 
ments at  the  point  aforesaid,  encroach  on  either  side  of  the 
roadway,  leaving  a  space  of  but  about  twenty-five  feet  between 
the  abutments  for  the  traffic;  and  the  plaintiffs  further  pray 
that  a  mandatory  order  issue  to  the  defendant  requiring  it  to 
remove  said  abutments  and  embankments  from  within  the  limits 
of  said  roadway. 

The  defendant  by  its  answer  admits  that  the  Springfield  pike 
is  one  of  the  public  roads  of  Hamilton  county  and  that  its  rail- 
way crosses  the  same  overhead;  and  that  there  are  abutments 
and  embankments  where  its  said  railroad  crosses  said  highway, 
and  that  the  character,  location  and  dimensions  ther^f  are  as 
set  forth  in  the  petition.  But  it  denies  that  said  Springfield 
pike  is  or  ever  was  sixty  feet  in  width  as  alleged  in  the  petition ; 
and  it  denies  that  its  said  abutments  and  embankments  are  within 
the  lines  of  said  highway.  It  admits  that  the  county  commis- 
sioners aforesaid  have  by  resolution  declared  said  abutments 
and  embankments  a  nuisance  and  ordered  the  defendant  to  re- 
move the  same,  but  that  it  has  refused  to  comply  with  said  order. 

For  a  second  defense  the  defendant  sets  up  that  said  Spring- 
field pike,  at  the  place  where  its  railroad  crosses  the  same  and 
north  and  south  thereof,  was  at  all  times  owned  by  the  Hamil- 
ton, Springfield  &  Carthage  Turnpike  Company,  a  corporation 
for  profit  under  the  laws  of  Ohio,  until  the  —  day  of  September, 
1897,  on  which  date,  by  virtue  of  the  authority  of  an  act  of  the 
Ijegislature  passed  April  21,  1890,  it  abandoned  all  that  part  of 
its  said  turnpike  south  of  Wyoming  avenue  in  Wyoming  village, 
including  that  part  thereof  which  is  crossed  by  defendant's  rail- 
road at  the  southwest  corner  of  the  village  of  Hartwell,  and  that 
since  said  abandonment  of  said  turnpike  the  same  has  been  an 
abandoned  turnpike  road  and  that  the  public's  rights  therein 
are  limited  to  the  rights  formerly  held  and  possessed  by  said 
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turnpike  eompany  at  the  date  of  the  abaDdonment.  and  that  at 
that  time  the  said  tnmpike  company  had  no  right  or  tide  to 
that  land  upon  which  rests  said  abutments  and  embankments, 
beeauae  said  abutments  and  embankments  had  been  placed  there 
and  had  been  maintained  in  the  self  same  places  by  the  defend- 
ant openly,  notoriously,  continuously  and  adyersely,  in  the  pos- 
session of  the  defendant  for  more  than  twenty-one  years  prior 
to  said  —  day  of  September,  1897,  and  that  defendant  has  at 
all  times  since  said  —  day  of  September,  1897.  the  date  of  said 
abandonment,  had  the  l^al  right  to  maintain  said  abutments  and 
embankments  in  the  same  position  where  they  now  are  and  were 
at  the  time  of  the  filing  of  the  petition. 

By  reply  the  plaintiff  denies  that  said  Springfield  turnpike 
was  at  all  times  prior  to  September  — ,  1897,  owned  by  said 
turnpike  company;  but  avers  that  the  part  of  said  turnpike  re- 
fared  to  in  the  petition  and  within  the  lines  of  which  said  abut- 
ments and  embankments  stand,  was  formerly  a  state  road,  and 
that  said  turnpike  company,  a  corporation,  was  granted  a  fran- 
ddse  therein  and  right-of-way  to  use  the  same  as  a  toll  road,  by 
aet  of  the  General  Assembly  in  or  about  the  year  1840;  and  that 
thereafter  until  the  abandonment  thereof,  about  the  year  1898, 
said  turnpike  company  continued  to  use  the  same  as  a  toll  road. 
The  plaintiff  further  denies  that  the  defendant  has  any  right 
or  title  to  the  land  upon  which  its  said  abutments  and  embank- 
ments stand,  by  adverse  possession  for  more  than  twenty-one 


The  cause  was  heard  by  the  court  both  parties  producing  their 
evidence  to  maintain  their  respective  claims.  From  the  evidence 
adduced  and  the  admitted  facts,  the  issues  of  faet  as  to  the  char- 
acter of  this  highway,  its  width,  when  it  was  opened  for  public 
traveL  how  it  was  used  and  to  what  width,  its  width  between  the 
fences,  its  reputed  width  and  the  time  when  the  railroad's  abut- 
ments were  constructed  and  its  embankments  plaeed  behind  the 
same,  have  been  determined. 

The  evidence  to  establish  these  facts  consisted  of  plats  and 
reeords  from  the  oflSces  of  the  county  recorder,  the  county  audi- 
tor and  the  county  surveyor;  the  oral  testimony  of  individuals 
who  testified  to  the  width  of  the  pike  between  the  fences,  and 
the  traveled  portion  thereof  as  far  back  as  sixty-two  years;  and 
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the  oral  testimony  of  witnesses  who  have  been  well  acquainted 
with  this  hig:hway  for  from  thirty  to  sixty-two  years,  that  its  re- 
puted width  has  been  sixty  feet ;  also  private  plats  of  individuals 
more  than  fifty  years  old  showing  the  width  of  this  road,  surveys 
made  by  surveyors  and  engineers  showing  the  width  of  the  road 
to  be  sixty  feet  or  more.  The  record  of  this  road  as  shown  by 
plats,  surveys,  deeds  or  other  evidence  of  title,  if  it  ever  existed, 
was  destroj'^ed  in  the  court  house  fires,  there  having  been  two  of 
such  fires  since  this  road  was  opened  for  public  travel  prior  to 
1840. 

Without  undertaking  to  review  and  analyze  the  evidence  ad- 
mitted, much  of  which  was  admitted  over  the  objection  of  counsel 
for  the  defendant,  the  court  is  satisfied  that  the  evidence  does 
establish  the  fact  that  this  turnpike  is  and  has  been  for  the  past 
sixty-two  years  at  least,  and  probably  always  has  been — at  least 
sixty  feet  wide  between  the  lines  of  its  right-of-way,  although 
the  traveled  macadamized  portion  thereof  has  not  been  more  than 
twenty-five  feet.  Its  reputed  width  has  been  established  by  oral 
evidence  to  be  sixty  feet.  The  blue  print  of  defendant  which 
was  given  to  the  auditor  of  the  county  and  may  be  treated  as  an 
admission  against  interest,  shows  the  width  of  this  roadway 
immediately  adjoining  the  railroad  company's  right-of-way  on 
the  north  and  on  the  south,  to  be  sixty  feet.  The  property  lines 
adjoining  and  abutting  on  this  highway  north  and  south  of  the 
railroad  have  been  showTi  by  engineers  to  be  thirty  feet  or  more 
from  the  center  of  the  roadway  on  either  side,  and  the  center 
line  of  the  turnpike  is  the  section  line  between  Sections  1  and  7, 
Springfield  township. 

It  is  admitted  that  at  the  time  this  action  was  commenced  this 
turnpike  was  a  public  road,  and  when  there  is  added  to  the  weight 
of  the  evidence  tending  to  establish  its  width  as  of  sixty  feet, 
the  presumption  of  the  law,  created  by  Section  7515,  General 
Code  (Section  4935c,  R.  S.),  which  lays  down  a  rule  of  evidence 
applicable  to  lost  road  records,  the  court  believes  that  the  con- 
clusion arrived  at  that  this  road  is  sixty  feet  in  width  has  been 
materially  strengthened.  That  section  in  substance  provides 
that  all  country  roads  whose  records  have  been  lost  or  destroyed 
and  not  reproduced  as  provided  in  the  preceding  sections  of 
the  statutes  shall  be  prima  facie  sixty  feet  in  width.    An  addi- 


NISI  PBIDS  REPUKTS— NEW  SERIES.  138 

1912.]  County  Commissioners  y.  Railway. 

tional  drcniDstajiee  in  favor  of  the  belief  that  the  road  is  and 
was  sixty  feet  wide  is  the  fact  that  the  tompike  company's 
charter  authorized  it  to  pre-empt  and  take  a  roadway  sixty  feet 
wide  (see  32  O.  L.  L.,  157 ;  36  O.  L.  L.,  222,  and  37  O.  L.  h^ 
241).  Furthermore,  Section  9235,  General  Code  (3477,  R.  S.), 
provides  that  turnpikes  and  plank  roads  shall  be  opened  not 
more  than  sixty  feet  wide  and  at  least  sixteen  feet  thereof  shall 
be  improved  with  stone,  gravel,  wood  or  other  convenient  ma- 
teriaL  In  view  of  these  matters  and  the  absence  of  any  evidence 
tending  to  show  the  width  of  this  roadway  to  be  less  than  sixty 
feet;  and  in  view  of  the  fact  that  it  is  now  and  has  been  for 
many  years  sixty  feet  wide  immediately  to  the  north  and  south 
of  the  defendant's  railroad,  the  court  feels  amply  justified  in 
concluding  that  the  probabilities  are  that  this  roadway  was  sixty 
feet  wide  in  1850,  when  the  defendant  built  its  abutments  and 
filled  in  its  embankments  partly  within  the  lines  of  this  high- 
way, encroaching  thereon  about  seventeen  and  one-half  feet  on 
each  side  of  the  roadway,  and  thereby  excluding  the  public  from 
the  use  of  more  than  one-half  of  this  roadway  at  the  i>oint  where 
these  abutments  were  erected. 

It  appears  as  a  fact  that  the  defendant  company  constructed 
these  abutments  substantially  as  they  now  stand  in  the  exact 
places  where  they  now  stand  and  that  the  embankments  behind 
these  abutments  on  both  sides  of  the  roadway  have  been  used, 
owned  and  in  the  continuous,  open,  notorious  and  uninterrupted 
possession  of  the  defendant  under  a  claim  of  right  from  1850 
down  to  the  present  time. 

Now  the  issue  of  fact,  and  I  may  say  the  only  issue  of  fact 
in  this  case,  is  the  width  of  this  roadway — ^not  the  traveled  width 
but  the  width  owned,  taken  or  which  the  public  has  and  had  the 
right  to  occupy  and  use.  If  then  it  be  established  as  a  fact  or 
admitted  for  the  purpose  of  ai^ument  that  at  the  time  the  de- 
fendant company  placed  its  abutments  and  embankments  witiiin 
the  lines  of  this  highway  the  width  thereof  was  sixty  feet  and 
that  defendant  has  maintained  them  therein  for  more  than 
twenty-one  years  (which  fact  is  undisputed),  has  the  defendant 
company  acquired  thereby  a  good  title  by  adverse  possession  T 
Or,  to  put  it  in  another  way,  is  the  county  through  its  commis- 
sioners  barred  from  recovering  possession  of  the  parts  of  the 
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roadway  occupied  by  these  abutments  and  embankments  because 
of  Sections  11219-11220,  General  Code  (4977-4978,  R.  S.),  which 
limits  the  time  for  the  commencement  of  actions  to  recover  the 
title  or  possession  of  real  property  to  twenty-one  years  after  the 
cause  of  action  accrued? 

It  is  contended  by  the  plaintiffs  that  the  statute  just  cited  does 
not  run  against  the  state  or  any  subdivision  of  the  state  as  to 
the  public  roads  or  highways  which  are  held  not  in  a  proprie- 
tary capacity,  but  in  a  governmental  capacity.  On  the  other 
hand  it  is  claimed  by  the  defendant  that  even  though  it  did  place 
its  abutments  and  embankments  within  the  limits  of  this  high- 
way, this  was  done  in  1850  or  1851  openly  and  notoriously,  and 
at  that  time  this  highway  or  turnpike  was  a  toll  turnpike  owned 
and  operated  by  a  private  corporation — ^the  Hamilton,  Spring- 
field &  Carthage  Turnpike  Company — for  profit,  and  that  these 
abutments  and  embankments  continued  in  the  same  place  so 
long  as  this  company  owned  and  operated  this  toll  turnpike  down 
to  1897,  or  for  a  period  of  forty-six  or  forty-seven  pears ;  and  that 
the  statute  of  limitations  does  run  against  this  private  company 
to  the  same  extent  and  as  fully  as  it  runs  against  a  natural  per- 
son or  a  private  corporation  having  no  public  franchise;  and  that 
the  defendant's  title  by  adverse  possession  was  good  as  against 
the  plaintiff's  long  before  this  turnpike  was  abandoned  in  1897 
or  1898,  and  that  upon  the  abandonment  thereof  the  county  and 
the  public  acquired  only  such  title  to  the  roadway  as  the  turn- 
pike company  had  at  the  date  of  abandonment. 

Now  it  is  generally  if  not  universally  held,  that  the  statute 
of  limitations  does  not  run  against  the  sovereign — ^the  state — ^nor 
can  any  one  acquire  title  to  the  sovereign's  property  by  adverse 
possession.  This  appears  to  be  the  rule  in  Ohio.  Sedy  v.  Thomas, 
31  O.  S.,  301-308 ;  Green  Tp.  v.  CampbeU,  16  0.  S.,  11. 

And  it  has  been  established  by  numerous  decisions  in  this  state 
that  the  statute  of  limitations  does  run  against  the  divisions  of 
the  state,  such  as  counties,  townships,  school  districts  and  muni- 
cipalities, in  all  matters  touching  their  proprietary  or  private 
interests  and  possessions,  as  distinguished  from  their  govern- 
mental interests  or  public  interests  or  possessions;  and  as  to 
such  interests  or  possessions  there  appears  to  be  a  conflict  of 
authorities. 
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Hie  nuftter  under  eonaderatioii  is  a  public  road  or  U^^iwi^ 
and  Ae  eomity's  interest  therein  and  that  of  the  plaintiflEs,  as 
commiflBoners  thereof  ,  is  goremmental  or  pubfic  as  distingoished 
from  its  private  or  proprietary  interests.  It  will  therefive  be 
mmecenaiy  to  eonsider  or  cite  eases  and  anthorities  which  ap- 
ply to  Ae  private  or  proprietary  capacity  of  the  sabdivision  of 
Ae  state;  but  only  snch  anthorities  need  be  consdered  as  relate 
to  the  public  or  gOYemmental  capacity  of  the  mnnidpality,  town> 
diip.  sdiool  district,  or  eonnty  as  are  affected  by  the  statute  of 
limitatioBB.  And  on  this  phase  of  the  law  applicable  to  the  case 
at  bar  it  is  aeareely  necessary  to  go  outside  of  Ohio  to  determine 
Ae  rule  to  be  applied  to  the  running  of  the  statute  against  the 
poUicL 

Perhaps  the  earliest  decision  in  which  the  Supreme  Court  eon> 
sidered  the  application  of  the  rule  ''nuUum  tempus  oecurrii 
regi'-  is  that  of  Lessee  of  Cincinnati  ▼.  F'rst  Presbyterian 
Ckmrck,  8  Ohio.  298-310,  in  which  the  court  held  that  the  statute 
of  limitations  ran  against  the  city  of  Cincinnati,  a  municipal 
corporation,  as  to  certain  town  lots  dedicated  to  it  by  the 
Connders  of  the  city  and  given  for  puUic  use.  A  church  was 
erected  on  these  lots  and  after  a  lapse  of  twenty-one  years  the 
elinreh  claimed  title  to  the  lots  by  adverse  possession,  or  that  the 
statute  of  limitations  barred  the  city  from  recovering  the  lots. 

It  seems  to  the  court  that  these  lots  were  not  held  by  the  mu- 
nieqiality  in  its  governmental  capacity  as  the  streets  might  be 
held,  and  that  the  ruling  in  this  case  may  be  considered  as  ap- 
pKcable  to  property  held  by  the  city  in  its  private  or  proprietary 
eapaoty.  No  authorities  are  cited  by  the  court  to  sustain  its 
ruling  in  tiie  case. 

The  next  case  is  that  of  Evans  v.  City  of  Cincinnati,  5  O.  S., 
519.  where  it  was  held  that  the  statute  of  limitations  applied  to 
an  eneroachment  on  one  of  the  city's  public  streets  (Main  street^ 
and  that  municipal  corporations  are  subject  to  the  operation  of 
Ae  statute  of  limitations  in  the  same  manner  and  to  the  same 
cxtesEt  as  natural  persons.  This  doctrine  the  court  said  on  pages 
€02  and  603,  it  adopted  from  the  case  of  Lessee  of  City  of  Cin- 
drnmaU  v.  First  Presbyterian  Ckwch,  8  Ohio.  298. 

But  this  doctrine  can  scarcely  be  claimed  to  be  the  settled  rule 
of  law  now  applicable  to  municipalities^  and  e^>eeially  to  conn- 
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ties.  Evans  v.  City  of  Cincinnati  is  cited  and  commented  xipon^ 
as  in  view  of  later  decisions  by  the  Supreme  Court  we  shall  pres- 
ently have  occasion  to  point  out. 

Since  this  decision,  the  Supreme  Court  and  other  courts  of 
our  state  have  manifestly  been  tending  away  from  the  rule  there 
laid  down  and  toward  the  rule  holding  that  the  statute  does  not 
run  against  the  public  or  any  subdivision  of  the  state  whenever 
the  public  highway  or  roads  are  involved. 

In  Lane  v.  Kennedy  et  al,  13  Ohio  State,  42,  the  court  held  an 
encroachment  upon  a  township  road  (in  Oxford  township,  But- 
ler county)  by  fencing  in  a  part  thereof  and  occupying  it  for  a 
period  of  twenty-one  years  would  not  bar  the  public  authorities 
from  recovering  the  land  thus  enclosed  if  the  necessities  of  pub- 
lic travel  thereafter  required  it.  The  Evans  case  was  cited  and 
commented  upon  by  the  court  in  this  case.  On  page  48  the  court 
says  in  commenting  upon  the  effect  of  encroaching  upon  a  part 
only  of  the  highway : 

''It  must  be  borne  in  mind  that  in  the  case  at  bar,  the  road 
was  not  closed  up  and  the  public  thereby  excluded  from  the  use 
of  the  street." 

In  McClelland  v.  Miller,  28  0.  S.,  488,  it  was  held  that  the  en- 
closing by  a  hedge  of  a  part  of  the  untraveled  portion  of  a  pub- 
lic road,  and  the  continuous  and  uninterrupted  occupation  of 
the  enclosed  portion  thereof  for  twenty-one  years,  would  not  bar 
the  public  authorities  to  recover  the  enclosed  portion  of  the 
public  road. 

In  Little  Miami  Railroad  Company  v.  Commissioners,  31  O.  S., 
338,  it  was  held  that  the  fact  that  a  railroad  company  had  erected 
abutments  for  its  overhead  crossing  of  a  public  road  (as  in  the 
case  at  bar)  within  the  limits  of  the  highway  but  outside  the 
traveled  portion  thereof,  and  had  maintained  them  there  con- 
tinuously for  a  period  of  twenty-one  years,  was  not  a  bar  to  an  ac- 
tion of  the  county  commissioners  to  compel  their  removal  and  re- 
cover possession  of  that  portion  of  the  public  road  upon  which  the 
abutments  stood.  It  was  there  held  that  such  structures,  erected 
and  maintained  in  the  public  highway,  invaded  rights  both  pri- 
vate and  public  and  clearly  constituted  what  in  law  is  denom- 
inated a  public  nuisance.  On  page  349,  the  court  in  commenting 
on  the  Evans  case,  5  0.  S.,  says: 
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**l  am  aware  that  it  was  held  in  The  City  of  Cimcinnaii  ▼. 
Evans,  5  O.  S..  oM^  foUowing  the  Lessee  of  the  City  of  CiHciti- 
maii  t.  First  Presbyterian  Church,  S  Ohio.  298.  that  the  statute 
of  limitatioiis  mns  against  a  monicipality  as  folly  as  against 
natural  persons,  and  that  the  question  of  title  by  adrerse  nse 
to  a  small  maigin  of  a  public  street  was  inTolved  in  that  eon- 
troTersy.  Notwithstanding  this,  the  ease  can  hardly  be  held  to 
miiintjtin  the  doctrine  contended  for  by  the  plaintiff  in  error  here. 
It  was  not  there  intended  to  sanction  a  doetrine  so  palpably  at 
Tarianee  with  the  whole  corrent  of  authority." 

The  doetrine  contended  for  was  that,  althon^  these  abut- 
moits  were  ofastraetions.  encroachments  and  nnisances  in  the  pub- 
lie  higjiway.  nevertheless,  by  maintaining  them  therein  for  a 
period  of  twenty-one  years  the  railroad  company  thereby  ae- 
qoired  the  right  to  forever  maintain  them  there  as  against  the 
eoonty  eommianoners. 

In  Heddleston,  Supervisor,  v.  Hendicks,  52  O.  S..  460,  it  was 
held  that  the  right  of  an  adjacent  land  owner  to  enclose  by  a 
fence,  however  constructed,  a  portion  of  a  public  highway,  can 
not  be  acquired  by  adverse  possession,  however  long  eontinued. 
This  rule  was  applied  to  a  township  road  and  the  court  in  de- 
ciding this  ease  again  referred  to  the  Evans  ease.  5  Ohio  State. 
The  court  says  on  page  465: 

"The  general  rule  is  that  the  statute  of  limitations  does  not 
apply  as  a  bar  to  the  rights  of  the  public,  unless  expressly  named 
in  the  statute;  for  the  reason  that  the  same  active  vigilance  ean 
not  be  expected  of  it  as  is  known  to  characterize  that  of  private 
persons  always  jealous  of  his  rights  and  prmnpt  to  repel  any 
invasion  of  them.  But  in  the  ease  of  The  City  of  Cincinnati  v. 
F'rst  Presbyterian  Church.  8  Ohio.  29S,  and  of  The  City  of  Cin- 
cinnati V.  Evans.  5  O.  S.,  594.  a  different  rule  was  applied.  •  • 
*  But  these  cases  are  regarded  as  exceptional;  and  confined  to 
nmnieipal  corporations  in  eases  where  their  possession  has  been 
disturbed  by  the  erection  of  large  and  valuable  structures  under 
such  dreumstances  as  precluded  the  idea  that  the  encroachment 
simply  permissive  on  the  part  of  the  municipality." 


In  the  ease  of  Lane  v.  Kennedy,  13  O.  S.,  42,  the  court  on  page 
49  commenting  on  the  Evans  case,  says: 

"The  decision  might  with  equal,  if  not  greater  propriety,  have 
beat  placed  upon  the  ground  of  an  estoppel  in  pais  on  the  part 
of  ibe  city  authorities;  the  building  having  been  located  by  the 
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city  surveyor  and  upon  lines  previorisly  established  and  huUt 
upon,'' 

In  the  ease  of  L.  8.  &  M.  8.  R,  R.  Co.  v.  Elyria,  69  0.  S.,  414, 
the  railroad  company  was  required  to  remove  its  abutments  from 
a  public  street  of  the  municipality  where  they  had  been  main- 
tained for  a  period  of  thirteen  years  under  a  contract  or  agree- 
ment with  the  council  of  the  municipality  to  erect  and  maintain 
them  there.  The  court  in  deciding  the  case  held  that  neither  the 
grant  from  the  municipality,  nor  the  statute  of  limitations,  could 
be  invoked  to  enable  the  railroad  company  to  maintain  these  ob- 
structions in  the  highway.    On  page  435,  the  court  says: 

''As  to  the  plea  of  the  statute  of  limitations  made  in  the  an- 
swer, it  is  sufficient  to  say  that  it  is  the  well  settled  law  of  this 
state  that  encroachments  upon  a  public  highway  never  ripen  into 
a  title  by  adverse  possession,  nor  is  such  title  plead  in  this  case." 

It  is  fair  to  assume  that  if  it  had  been  pleaded  the  court  would 
not  have  sustained  the  plea  in  view  of  the  above  quoted  language 
and  the  other  authorities  to  the  same  effect.  We  do  not  think  it 
necessary  or  instructive  to  cite  authorities  on  this  point  other 
than  the  decisions  of  our  own  courts. 

In  some  states  it  is  held  that  the  statute  of  limitations  runs 
against  all  divisions  of  the  state  but  not  against  the  state ;  in  other 
states — and  we  may  say  that  this  is  the  rule  adhered  to  by  a 
preponderance  of  the  authorities — the  statute  of  limitations  does 
not  run  against  the  public  whatever  division  of  the  state  may  be 
involved  as  to  its  property  held  in  a  governmental  capacity. 

In  view  of  the  holdings  of  our  own  courts  with  reference  to 
encroachments  on  highways  and  public  roads,  the  court  is  of  the 
opinion  that  the  reasonable  and  safe  rule  to  adopt  and  that  will 
eventually  be  adopted  by  our  Supreme  Court,  is  that  no  lapse  of 
time  will  bar  the  public  authortities  in  an  action  to  recover  the 
possession  of  lands  belonging  to  a  public  highway  or  street,  or 
to  compel  the  removal  therefrom  of  obstructions  placed  therein 
however  long  they  may  have  been  maintained  and  whether  their 
character  may  be  solid  and  permanent,  or  temporary  and  frail — 
and  this  rule  will  be  applied  to  highways,  streets  or  roads 
whether  in  municipalities,  counties,  townships  or  the  state.  There 
can  be  no  distinction  on  principle  between  state  roads,  county 
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or  township  roads  and  streets  of  a  mnnieipalitj.  for  in  each  and 
ererj  ease  they  are  highways  held  by  the  public  anthorities  as 
gorermnental  agencies  in  their  goTcmmental  capacity.  The 
troth  is  that  the  ownership  of  all  public  highways  is  in  the  state, 
and  it  appears  to  be  a  departure  from  principle  to  hold  that  the 
statute  of  limitations  applies  to  city  streets  or  county  roads  and 
not  to  state  roads.  There  is  no  more  reason  for  exempting  state 
roads  from  the  operation  of  the  statute  of  limitations  than  there 
is  for  exempting  city  streets  and  county  roads  therefrom. 

Without  pursuing  the  arguments  further  on  this  point,  the 
court  is  of  the  opinion  that  the  statute  of  limitations  should  not 
under  the  recent  decisions  in  this  state,  be  ^plied  to  bar  the  dty, 
county  or  township  from  a  recovery  of  a  part  of  the  highway 
daimed  to  be  held  by  adverse  title  for  a  period  of  twenty-one 
years  or  more  under  a  claim  of  ownership. 

Furthermore,  whatever  might  be  the  rule  where  the  entire 
width  of  the  roadway  or  street  is  occupied,  thereby  cutting  off 
entirely  the  public  use  of  the  highway,  the  rule  as  to  encroach- 
ments merely,  so  long  as  the  public  does  not  need  the  entire  width 
of  the  highway  for  travel,  is  different  from  that  laid  down  where 
the  entire  width  of  the  highway  is  taken. 

But  it  is  contended  in  the  case  at  bar  that  this  turnpike  road, 
inasmuch  as  it  was  owned  and  controlled  by  a  private  company 
Hamilton,  Springfield  &  Carthage  Turnpike  Company — 
not  a  public  road  or  highway  in  the  same  sense  as  free  county, 
township  or  state  roads  or  streets  in  a  municipality,  until  its 
abandonment  in  1897,  and  that  the  rule  applicable  to  public 
highways  could  not  and  should  not  be  applied  to  this  highway 
prior  to  1897,  and  that  defendant's  right  by  adverse  posseasion 
accrued  long  before  that  date,  in  fact  in  1871  or  1872,  twenty- 
one  years  after  the  abutments  were  erected. 

Without  commenting  upon  the  following  authorities,  the  court 
has  come  to  the  conclusion  that  so  far  as  the  public  rights  in 
ton  turnpikes  is  involved,  to  keep  the  same  open  and  free  from 
noisances,  there  is  no  distinction  between  such  highways  and  free 
turnpikes,  roads  or  streets.  Chagrin  Falls  Plank  Road  Co.  v. 
Cane,  2  O.  S.,  419 ;  Com  'rs  of  Cuyahoga  Co,  v.  Stat^  Plank  Road, 
1  N.  P.  (N.  S.),  143;  Commonwealth  v.  Wilkinson,  33  Mass..  175; 
Craig  ▼.  Peofie,  47  QL,  487 ;  State  v.  Oravel  Road  Co.,  138  Hd., 
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332 ;  Northern  Central  Ry,  Co.  v.  Commonwealth,  90  Pa.  St.,  300 ; 
State  V.  Maine,  27  Conn.,  641. 

Again,  the  charter  of  the  defendant  company,  44  0.  L.  L.,  282, 
does  not  authorize  it  to  use  the  highways  or  parts  thereof  in  such 
a  way  as  to  interfere  with  the  public  use  thereof ;  and  now  that 
the  Increased  traffic  on  this  highway,  the  construction  of  street 
car  tracks  therein,  between  the  defendant's  abutments  and  the 
public  exigencies,  require  the  use  of  the  entire  width  of  the 
roadway  in  the  opinion  of  the  county  commissioners,  it  would 
seem  strange  that  the  defendant  company,  having  erected  these 
abutments  without  right  or  authority,  should  plead  the  continued 
existence  of  its  own  wrongdoing  as  a  defense  to  the  public  de- 
mand that  these  nuisances  be  removed.  The  power  and  author- 
ity of  any  private  corporation  to  do  any  act  is  to  be  determined 
by  the  grant  of  power  contained  in  its  character.  It  may  be 
remembered  that  in  the  unreported  case  of  Village  of  St.  Bernard 
V.  B.  S  0.  B.  B.  Co.,  the  court  of  common  pleas  and  the  circuit 
court  of  this  county  held  against  the  railroad  company  on  its 
claim  that  it  had  acquired  title  to  the  land  upon  which  a  part 
of  its  abutments  rested,  by  adverse  possession  for  twenty-one 
years.  This  fact  was  admitted — that  is  that  a  part  of  the  abut- 
ments had  been  in  place  continuously  for  twenty-one  years  prior 
to  the  commencehaent  of  the  action  to  compel  their  removal,  and 
this  claim  of  title  by  adverse  possession  was  squarely  raised  in 

that  case. 

The  difference  between  that  case  and  the  one  at  bar  is  in  the 
character  of  the  highway.  In  the  case  of  St.  Bernard  v.  B.  & 
0.  S.  W.  B.  B.  Co.,  there  was  no  question  but  that  the  Carthage 
pike  was  a  free  turnpike  or  county  road.  But  if  toll  turnpikes, 
as  to  the  public's  rights  of  travel  and  use  therein  and  thereon, 
are  on  the  same  footing  as  free  county  roads  and  free  turnpikes, 
as  the  court  believes  the  authorities  cited  hold,  then  there  is  no 
reason  why  the  rule  applied  in  the  case  just  cited — although  it 
be  an  unreported  case — should  not  be  applied  in  the  case  at  bar. 

On  the  grounds  that  the  statute  of  limitations  does  not  apply 
to  the  plaintiffs  in  the  case  at  bar  under  the  facts  of  the  case  and 
that  no  lapse  of  time  can  legalize  a  public  nuisance,  such  as  are 
the  obstructions  in  the  highway  of  the  character  of  these  abut- 
ments, under  the  authorities  cited,  the  court  finds  that  these 
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abatments  and  the  embankments  behind  the  same  within  flie 
limits  of  this  sixty  foot  roadway,  can  not  be  maintained  as  against 
the  plaintiffs,  and  the  defendant  will  be  enjoined  from  maintain- 
ing the  same  and  be  required  to  remove  them  and  restore  the 
roadway  to  its  former  condition  for  the  fnll  width  of  sixty  feet, 
one  year  from  the  date  of  the  decree  to  be  entered  herein. 
The  prayer  of  tiie  petition  is 


JUUSMCnON  OVER  ACTS  OT  A  TSSTAimtTARY 


CSoimnon  Pleas  Oovnt  of  UeUng  Goanty. 
AiABT  A.  Staskl,  as  Tbbtamkntakt  Textstkb,  ▼.  Louis 


Deeldad.  1910. 

waU—Fropert^  Left  to  Tetiamemiary  TrjtMtet—IntlTmeUom  from  Oamrt 
at  to  Um  of  Primeipal  for  Support  of  ike  Ward, 

Wlwre  a  win  Tosts  in  a  testamentair  trustee  discretion  in  tlie  emplo7- 
meat  of  a  portkm  of  the  principa]  in  mminfmiwing  the  oeetmi  ^me 
tnut,  the  trustee  is  an  ofllcer  of  the  probate  court  in  the  adminis- 
tnaioB  of  the  trust,  and  the  eammon  pleas  eoort  is  without  Jiiria> 
dictton  in  an  original  action  to  determine  wliether  or  not  the  wel- 
fmn  of  the  ward  reiiiiireB  a  sale  of  some  portion  of  the  property 
and  the  nee  of  the  proeeeds,  or  whether  the  price  offered  ftor  the 
propeitj  wUdi  it  Is  proposed  to  sell  is  reasoDahle  and  proper. 

A^  A.  Stasel  and  Charles  L.  Flary,  for  plaintiff 
SarpeU  dt  NorpeU,  for  defendant 

Nicholas,  J. 

The  plaintiff  in  his  petition  alleges  the  execution  by  Joseph 
Bider«  deceased,  of  his  last  will  ond  testament  on  March  10, 
1894,  the  death  of  the  testator  March  17,  1901,  the  probating  of 
said  win  in  this  county  on  March  25,  1901,  the  i^ppointment  of 
the  executors  thereunder,  and  upon  the  death  of  Benjamin 
Franklin,  one  of  them,  the  appointment  of  his  successor,  Edward 
W.  C^yton,  the  qualification  of  such  executors,  and  Inter  the 
removal  as  trustees  of  Louis  H.  Ittder  and  Mary  E.  Zimmer- 
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nian  and  the  appointment  of  this  plaintiff  as  such  trustee  in 
their  stead,  and  he  attaches  a  copy  of  the  will  of  the  said  Joseph 
Rider  to  said  petition.  The  petition  then  states  the  relationship 
of  each  of  the  defendants  to  the  testator  and  his  estate,  and  then 
alleges  a  certain  contract  entered  into  September  13,  1907,  be- 
tween all  the  heirs  of  said  testator  for  the  division  of  the  Frank- 
lin county  farm,  and  attaches  a  copy  of  said  contract;  that  on 
February  17,  1906,  said  executors,  Swartz  and  Crajrton,  while 
still  acting  as  trustees,  filed  a  certain  petition  in  this  court  for 
construction  of  said  will.  That  later  in  April,  1908,  this  court 
upon  hearing  rendered  a  final  judgment  and  finding  upon  said 
will,  by  which  said  finding  and  order  said  executors  and  trustees 
were  authorized  to  proceed  to  carry  out  said  contract  attached 
to  said  petition. 

It  is  further  alleged  that  the  Franklin  county  land  was  then 
subdivided  and  platted,  the  plat  duly  approved  by  the  proper 
authorities  and  filed  with  the  recorder  of  Franklin  county,  and 
said  farm  was  thereupon  divided  among  said  beneficiaries;  a 
certain  jmrtion  of  the  then  agreed  valuation  of  about  twenty- 
three  thousand  dollars  was  held  in  trust  for  Louis  H.  Rider,  and 
for  Mary  Zimmerman  parcels  of  the  value  of  between  eighteen 
and  nineteen  thousand  dollars;  and  that  this  property  was 
afterwards  turned  over  to  this  plaintiff  as  said  trustee  by  said 
former  trustees,  and  is  now  held  by  him  in  the  trust  relation 
provided  for  by  testator's  will. 

It  is  then  alleged  that  the  rental  value  of  these  two  tracts  is 
about  one  hundred  and  twenty  dollars  each  per  year,  upon  which 
taxes  are  annually  assessed  to  the  amount  of  about  forty-four 
dollars  each;  that  these  lots  held  in  trust  for  Mary  Zimmer- 
man are  the  only  assets  belonging  to  said  trust  and  the  only 
sources  of  revenue  for  the  benefit  of  said  Mary  Zimmerman,  and 
that  the  income  therefrom  is  wholly  inadequate  for  her  support, 
and  that  under  the  provisions  of  the  will  of  said  Joseph  Rider 
said  Mary  Zimmerman  is  entitled  to  the  income  from  said  trust 
property  for  and  during  her  life,  and  if  said  income  is  insuffi- 
cient to  keep  her  respectably  is  entitled  to  receive  such  portion  of 
the  principal  in  addition  thereto  as  may  be  necessary  for  her 
comfortable  support;  that  the  lots  held  in  trust  for  said  Louis 
H.  Rider  comprised  more  than  one-third  in  value  of  the  entire 
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trust  estate  held' for  his  benefit,  and  said  trast  estate  as  now  eon- 
stitoted  is  whoOy  inadequate  for  his  sopport;  that  said  Loois 
Rider  is  entitled  by  the  will  of  his  father  to  the  income  of  said 
Irast  estate  daring  his  life,  and  if  this  income  is  insnfficient  to 
keep  him  req>eetably  he  is  entitled  to  reoeiye  sach  portion  of  the 
principal  in  addition  thereto  as  may  be  necessary  for  his  com- 
fortable sapp<»t,  and  that  the  plaintiff  therefore  believes  that  the 
best  interests'of  said  tmst  will  be  sabserved  by  the  sale  of  tbe 
lots  so  aUotted;  that  he  has  made  a  diligent  effort  to  obtain 
offers  for  said  tmst  property,  and  has  been  offered  the  som  of 
$650  per  acre,  which  would  realize  about  $14,000  for  the  trust 
estate  of  Louis  H.  Rider  and  about  $11,000  for  the  trust  estate 
of  Mary  Zmmerman,  and  that  he  believes  that  these  amounts  are 
the  best  prices  obtainable  and  all  they  are  reasonably  worth,  and 
tiiat  he  has  entered  into  a  contract  to  sell  said  trust  property. 
And  the  plaintiff  then  asks  the  direction  and  judgment  of  the 
eourt  in  respect  to  all  these  matters  set  up  in  reference  to  his 
trust  estate,  and  prays  direction  of  the  court  as  to  the  fnjtking 
of  the  sale  already  entered  into  by  him,  and  as  to  the  appli- 
eation  of  the  proceeds  thereof,  and  as  to  the  r^ularity  and 
sadBeieaiey  of  his  appointment  as  testamentary  trustee,  and  of 
such  other  matters  and  things  arising  in  the  administration  of 
said  tmst  and  the  settlement  thereof  as  may  be  necessary  and 
proper. 

The  view  I  take  of  this  case  will  not  require  an  analysis  of 
the  defense  urged,  for  the  right  of  relief  in  the  plaintiff,  if 
any,  must  be  found  in  his  petition,  and  no  cross-petition  is  in- 
terpoaed  by  any  of  the  defendants.  In  his  prayer  the  petitioner 
asks  ''the  direction  and  judgment  of  the  court  in  the  matters 
and  things  therein  set  forth  respecting  said  trust  and  the  estate 
and  property  held  by  said  plaintiff  as  trustee,  and  prays  its 
judgment  and  direction  as  to  the  sale  of  that  portion  of  the 
trast  estate  lying  in  Franklin  county,  and  as  to  the  regularity 
and  sufficiency  of  the  appointment  of  plaintiff  as  testamentary 
trustee,  and  the  direction  of  the  court  in  such  other  matters  and 
things  arising  in  the  administration  of  his  trust  and  in  its  settle- 
ment as  may  be  necessary  and  proper." 

All  these  questions  submitted  save  one  are  moot  questions, 
and  that  one  is  a  request  of  this  court  at  this  time  to  review 
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the  order  of  the  probate  court  in  the  appointment  of  this  plaint- 
iff as  testamentary  trustee. 

The  will  of  Jacob  Rider  vests  in  this  trustee  as  successor  of 
the  testamentary  trustees  a  discretion  in  the  employment  of  a 
portion,  at  least,  of  the  principal  in  his  hands  to  the  income 
thereof  for  the  maintenance  of  his  cestui  que  trusts,  and  in  the 
administration  of  that  trust  he  is  the  officer  of  the  probate  court 
of  this  county,  and  to  the  jurisdiction  of  that  court' is  entrusted 
the  control  of  his  handling  of  said  trusts,  and  all  matters  con- 
cerning his  administration  thereof  could  come  into  this  court 
only  upon  review  proceedings  of  that  court,  and  for  this  court 
to  attempt  in  advance  to  decide  whether  or  not  it  was  necessary 
for  the  welfare  of  his  wards  to  sell  this  property,  or  whether  the 
price  was  a  reasonable  and  proper  one,  would  be  an  effort  to 
forestall  that  tribunal  and  could  be  of  no  force  or  effect. 

This  court  having  only  the  power  to  review  the  findings  of 
the  probate  court  in  matters  of  this  character  gives  to  this  court 
no  original  jurisdiction,  and  consequently  this  case  might  just 
as  well  have  been  brought  in  the  Supreme  Court  of  Ohio  as 
in  the  common  pleas.  This  court,  therefore,  being  without  ju- 
risdiction to  consider  these  questions  in  an  orginal  action,  it 
can  only  dismiss  this  petition  at  the  cost  of  this  plaintiff. 

It  might  intimate,  however,  in  passing  that  even  the  probate 
court  could  only  entertain  jurisdiction  over  the  questions  raised 
in  this  proceeding  after  the  trustee  had  exercised  the  discretion 
vested  in  him  by  the  will  of  the  testator,  but  could  not  fore- 
stall his  action  by  a  prior  proceeding.  An  action  even  in  this 
court  to  construe  the  will  of  the  testator  would  not  aid  the  trustee 
in  the  questions  presented  by  this  petition.  This  last  observa- 
tion is  obiter  cmd  I  have  added  it  to  my  finding  in  the  case  with 
the  idea  only  that  it  might  aid  in  understanding  the  view  al- 
ready expressed. 

Exceptions  will  be  allowed  both  plaintiff  and  defendants  to 
this  finding  and  order. 
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UAHUTY  or  OWNUL  POR  INJURY  BY  X>Y  MDMC 

CHAUmCUR. 

CcHimioii  Pleas  Court  of  Cnyahoga  Ooanty. 

L.  Q.  Rawson,  as  Administratob  of  the  Estate  op  Jebbt  Ma- 
honey,  Deceased,  v.  The  Olds  Motor  Works. 

Decided,  December  11,  1911. 

AutowtoMie — Negligence  of  Chauffeur  Not  Acting  u>it1iin  Scope  of  His 
Empiomnent — Owner  Not  Liable  Therefor— AutomohUe  Not  a 
Dangerous  Instrumentality — No  Civil  Protection  to  the  PubHc  from 
Irresponsible,  Reckless,  Jof^riding  Chauffeurs, 

1.  The  owner  of  an  antomobile  is  not  liable  in  damages  for  the  negli- 

g«it  acts  of  his  chanffenr  while  the  latter  is  acting  beyond  the 
sc<4»e  of  his  employment. 

2.  Whether  or  not  antomobile  is  a  dangerous  agency,  is  a  question  of 

law,  and  not  of  fact. 

3.  The  automobile  is  not  to  be  classed  with  dynamite,  nitroglycerine 

and  other  dangerous  instrumentalities,  and  is  not,  therefore,  a 
dangerous  agency  within  the  meaning  of  the  47  O.  S.,  387,  nor  can 
such  dangerous  agency  be  inf^red  from  the  act  regulatinflr  its  use. 

Seaian  &  Payne,  for  plaintiff. 

Vernon  B,  Burke  and  TT.  E.  Boyd,  contra. 

Keeleb,  J. 

The  propositions  involved  arise  on  a  motion  by  defendant  to 
direct  a  verdiet. 

The  facta  are  these :  on  September  24th,  1908,  one  Jerry  Ma- 
honey,  while  passing  along  a  public  highway,  was  knocked  down 
and  killed  by  an  antomobile  in  the  possession,  as  aUeged,  of  the 
defendant,  bnt  which  was  then  and  there  carelessly  and  negli- 
gently operated  by  defendant's  servant. 

The  driver  had  been  told  by  Mr.  Booth,  of  the  defendant  com- 
pany, to  take  the  antomobile  direct  to  the  Detroit  boat  for  ship- 
ment, ""and  as  soon  as  he  conld,  so  as  to  have  it  properly  tagged 
and  freighted.''  The  boat  was  sehednled  to  leave  at  10:45  p.  m. 
The  distance  was  about  one  mile,  and  conld  easily  have  been 
made  in  fifteen  or  twenty  minutes.     The  point  of  destination 
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was  due  west,  and  the  osual  way  was  via  the  alley  at  the  rear  of 
the  garage  west  to  Eighteenth  street,  north  to  Euclid  avenue, 
west  to  Ninth  street,  north  to  Superior  avenue,  west  to  the  dock, 
with  which  route  the  driver  was  well  acquainted.  He  left  with 
the  automobile  just  after  the  dose  of  business,  having  over  four 
hours  in  which  to  do  the  errand.  He  drove  west  through  the  • 
alley  to  Eighteenth  street,  south  to  Prospect  avenue,  east  to  a 
restaurant,  where  he  had  his  supper,  and  where  he  invited  two 
waitresses  to  accompany  him  on  a  joy-ride.  They  proceeded  east 
on  Prospect  avenue  to  get  another  girl,,  but  not  finding  her, 
he  turned  his  machine  and  went  west  on  the  same  street  to  Eigh- 
teenth street,  thence  north  to  Euclid  avenue,  west  on  Euclid 
avenue,  passing  the  garage  from  which  he  started,  to  Seventeenth 
street,  north  to  Walnut  avenue,  where  they  stopped  at  a  saloon 
and  had  a  drink  or  drinks.  From  there  the  course  was  west  to 
Ninth  street,  thence  north,  crossing  Superior  avenue,  to  St.  Clair 
avenue.  He  was  going  east  on  St.  Clair  avenue  at  the  time  of 
the  collision,  his  destination  being  Euclid  Beach  Park,  some 
twelve  miles  east  of  the  boat  landing. 

It  will  be  observed  that  the  driver  or  chauffeur  changed  his 
course  not  less  than  nine  times,  covering  a  distance  of  probably 
three  miles.  The  extent  of  the  deviation  or  extra  vm  was  great, 
marked  and  unusual. 

What  was  the  legal  status  of  the  parties  growing  out  of  the 
foregoing  facts? 

In  support  of  the  motion,  it  is  claimed  that  at  the  time  of  the 
injury  the  driver  was  not  acting  within  the  scope  of  his  employ- 
ment, and  hence  the  defendant  can  not  be  held  liable. 

It  is  a  well-settled  principle  of  law  that  for  all  acts  done  by 
a  servant  in  obedience  to  the  express  requirements  of  the  master's 
business,  within  the  scope  of  his  employment,  and  for  acts  in 
any  sense  warranted  by  the  express  or  implied  authority  con- 
ferred upon  him,  considering  the  nature  of  the  service  required, 
the  instructions  given,  and  the  circumstances  under  which  the 
act  is  done,  the  master  is  responsible;  for  acts  which  are  not 
within  these  conditions,  the  servant  alone  is  responsible. 

It  hardly  seems  necessary  to  cite  authorities  on  this  proposi- 
tion ;  the  books  are  full  of  them.     Its  fairness,  its  equity  and  its 
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aoondness  nmst,  on  a  moment  V  reflection,  be  conceded.  Bnt  its 
application  to  antomobiles.  their  owners  and  drivers  has  become 
so  general  and  frequent  that  I  deem  it  advisable  to  qnote  from 
a  few  of  the  leading  authorities. 

In  RaSway  v.  Wetmore,  19  O.  S.,  110,  the  Supreme  Court  of 
Ohio  says: 

''The  master  is  not  responsible  for  the  wrongful  act  of  his 
servant,  unless  that  act  be  done  in  execution  of  the  authority, 
express  or  implied,  given  by  the  master.  Beyond  the  scope  of 
his  employment,  the  servant  is  as  much  a  stranger  to  his  master 
as  any  third  person^  and  the  act  of  the  servant  not  done  in  the 
execution  of  the  service  for  which  he  was  engaged  can  not  be 
regarded  as  the  act  of  the  master." 

In  Loiz  V.  Banian,  217  Pa.  St.,  339.  the  court  say: 

"In  an  action  against  the  owner  of  an  automobile  for  injuries 
caused  by  the  running  of  the  machine,  it  is  essential  to  a  re- 
covery that  it  shall  be  made  to  appear  that  the  accident  occurred 
while  the  person  in  chai^  of  the  automobile  was  using  it  in  the 
coarse  of  his  employment  and  in  his  master's  business." 

In  Cunrnngham  v.  Castle,  111  X.  Y.  Supp.,  1057,  the  New  York 
Supreme  Court  holds  that: 

''Where  a  chauffeur  takes  his  master's  automobile,  and  while 
using  it  for  his  own  purposes  and  not  in  the  scope  of  his  em- 
ployment, negligently  runs  into  and  injures  a  third  person,  the 
master  is  not  liable  for  the  injury,  even  though  the  master  con- 
sented that  the  servant  should  use  his  automobile  in  the  manner 
in  which  it  did. 

"Beyond  the  scope  of  his  employment,  the  servant  is  as  much 
a  stranger  to  his  master  as  any  third  person,  and  the  act  of  the 
servant  not  done  in  the  execution  of  the  service  for  which  he 
was  engaged  can  not  be  regarded  as  the  act  of  the  master. 

''If  the  act  was  done  while  the  servant  was  at  liberty  from 
his  service  and  pursuing  his  own  ends  exclusively,  the  master 
is  not  responsible,  even  though  the  injuries  ccMnplained  of  could 
not  have  been  committed  without  the  facilities  afforded  by  the 
servant's  relations  to  his  master."  (AfSrmed  in  127  N.  Y.  App 
Div.,  580.) 

In  Hdiby  v.  Smith,  116  ^lass.,  265,  the  court  holds: 

"The  owner  of  a  motor  car  is  not  liable  for  an  injury  caused 
by  the  negligent  driving  of  a  person  who  is  udng  the  car  for 
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his  own  benefit,  and  not  in  the  business  of  the  owner,  nor  in 
pursuance  of  the  owner's  instructions." 

In  Morier  v.  St.  Paul  Railway  Company,  31  Minn.,  351,  the 
court  say  (using  the  same  language  found  in  19  0.  S.,  110) : 

**  Beyond  the  scope  of  his  employment,  the  servant  is  sa  much 
a  stranger  to  his  master  as  any  third  person.  The  master  is 
only  responsible  so  long  as  the  servant  can  be  said  to  be  doing 
the  act  in  the  doing  of  which  he  is  guilty  of  negligence  in  the 
course  of  his  employment.  If  the  servant  step  aside  from  his 
master's  business,  for  however  short  a  time,  to  do  an  act  not  con- 
nected with  such  business,  the  relation  of  master  and  servant  is 
for  the  time  suspended.  Such,  variously  expressed,  is  the  uni- 
form doctrine  laid  down  by  the  authorities." 

• 

-  The  case  of  Steffen  v.  McNaughton,  124  N.  W.,  1016,  lays  down 

the  following  doctrine: 

**  Under  the  contract  of  employment,  the  chauffeur  was  to 
care  for  and  to  operate  the  car  during  the  day.  The  chauffeur 
boarded  himself,  and  for  his  mid-day  meal  was  allowed  to  go 
to  his  home  about  a  mile  distant.  In  making  these  trips  he  used 
the  automobile,  but  without  the  owner's  permission  or  knowledge, 
and  on  one  of  such  trips  the  accident  occurred,  for  which  it  was 
sought  to  hold  the  owner  liable.  The  question  was,  whether  the 
servant  was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  accident.  It  was  contended  on  behalf  of  the  plaintiff 
that  the  use  of  the  automobile  under  the  circumstances  of  the 
case  raised  the  inference  that  the  chauffeur  had  a  permissive 
right  to  use  it  to  facilitate  his  labor  and  service,  that  he  thereby 
reduced  the  time  for  getting  his  meals,  was  thus  able  to  devote 
more  time  to  the  service  of  his  employer,  and  was  acting  within 
the  privilege  of  his  employment  and  in  furtherance  of  his  mas- 
ter's interests.  The  court  rejected  this  contention,  however,  and 
held  that  the  chauffeur  was  acting  outside  the  scope  of  his  em- 
ployment, and  that  the  master  was  not  liable." 

In  Patterson  v.  Kates,  152  Fed.,  481,  the  following  doctrine 
was  enunciated  by  the  court  : 

**  Defendant  owned  an  automobile,  which  broke  down  while  he 
was  making  a  trip  from  Atlantic  City  to  Philadelphia.  He  then 
left  the  auto  in  charge  of  the  chauffeur,  with  instructions  to  re- 
pair and  bring  the  machine  on  to  Philadelphia.  While  waiting 
for  a  ferry  at  the  Delaware  river  on  his  way  to  Philadelphia, 
the  chauffeur  consented  to  take  a  third  person  in  the  automobile 
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to  a  plaee  about  a  mile  back  on  the  road«  and  while  nu 
SQch  trip,  through  his  negligence  in  driying  too  fast,  he  collided 
with  a  horse  and  buggy,  which  caused  injury  to  the  plaintiff. 

''It  was  held  that,  under  these  facts,  the  defendant  wa&  not 
liable  for  the  injury." 

Shearman  and  Redfield  an  Negligence,  Section  147 : 

''In  determining  whether  a  particular  act  is  done  in  the  course 
of  the  servant's  employment^  it  is  proper,  first,  to  inquire 
whether  the  servant  was  at  the  time  engaged  in  serving  his 
master.  If  the  act  is  done  while  the  servant  is  at  liberty  from 
service  and  pursuing  his  own  ends  exclusively,  there  can  be  no 
question  of  the  master's  freedom  from  all  responsibility,  even 
though  the  injury  complained  of  could  not  have  been  committed 
witiiout  the  facilities  afforded  to  the  servant  by  his  relation  to 
his  master." 

To  the  same  effect  are  the  decisions  of  the  courts  in  the  follow- 
ing cases:  Stewart  v.  Baruch,  103  N.  T.  App.  Div.,  577;  Clark 
V.  BuckmobOe  Co.,  94  N.  Y.  Sup.,  771 ;  Maker  v.  Benedict,  123 
N.  Y.  App.  Div.,  57 ;  Higgins  v.  Western  Union,  156  N.  Y.,  75 ; 
PerUiein  v.  American  Exp.  Co.,  177  Mass.,  530;  McCarthy  v. 
Timmin$,  178  Mass.,  378 ;  Doran  v.  Thomsen,  66  AtL  Rep.,  987 
(74  N.  J.  L.,  445) ;  Danforth  v.  Fisher,  75  N.  H.,  Ill  (21  L.  R. 
A.  [N.  S.],  93) ;  Reynolds  v.  Buck,  103  N.  W.,  946  (Iowa) ;  Slater 
V.  Advance  Thresher  Co.,  97  Minn.,  305 ;  Sullivan  v.  Marries,  109 
DL  App.,  650;  Barmore  v.  Vicksburg  Co.,  85  Miss.,  426;  Evans 
V.  Dyke  Auto  Co.,  121  Mo.  App.,  266 ;  Oarretson  v.  Deunckel,  50 
Mo.,  104;  Jones  v.  Hoge,  92  Pac.,  433. 

The  general  proposition  of  law  as  to  the  relation  of  master 
and  servant  is  not  disputed  here;  but  it  is  claimed  by  counsel 
for  the  plaintiff  that  it  has  no  application  to  the  case  at  bar,  for 
the  reason  that  the  driver  was  at  the  time  in  the  actual  employ 
of  the  defendant,  that  is,  that  his  time  was  under  the  control  of 
and  being  paid  for  by  the  defendant.  The  error  of  this  proposi- 
tion is  in  its  failure  to  keep  in  mind  the  distinction  between  an 
act  done  by  the  servant  unthin  the  scope  of  his  employment  and 
an  act  done  during  his  employment.  Says  Wood,  in  his  work  on 
the  Law  of  Master  and  Servant,  Section  286 : 

"If  the  act  of  the  servant  is  not  expressly  ordered  by  the 
master,  the  master  is  not  liable  therefor,  even  though  done  in 
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the  usual  course  of  his  employment.  The  question  is,  whether 
the  act  was  expressly  or  impliedly  authorized,  in  view  of  the 
employment,  its  character,  the  nature  of  the  service  required, 
the  instructions  given,  cuid  the  circumstances  under  which  the 
act  was  done.  The  simple  test  is,  not  whether  the  act  was  done 
while  prosecuting  the  master's  business,  but  whether  it  was  done 
by  the  servant  in  furtherance  thereof,  and,  further,  such  as  may 
fairly  be  said  to  have  been  authorized  by  the  master." 

Upon  this  subject,  says  the  136  Fed.  Rep.,  page  306 : 

'*  There  is  a  marked  distinction  between  an  act  done  by  the 
servant  during  his  employment  and  an  act  done  within  the  scope 
of  his  employment.  To  bind  a  master  for  an  injury  done  by 
the  servant,  the  servant  must  at  the  time  be  acting  for  the  master 
within  the  scope  of  the  duty  assigned  to  him." 

In  view  of  the  conceded  facts  in  this  ca^e,  I  therefore  dismiss 
this  claim  of  the  plaintiff. 

It  is  claimed,  further,  that  the  automobile  which  the  driver 
was  then  using,  and  with  which  he  had  been  entrusted  by  the 
defendant,  was  a  dangerous  agency,  thus  bringing  the  case  with- 
in the  spirit  and  purpose  of  47  0.  S.,  387,  which  holds  as  follows  : 

''The  law  requires  of  those  who  use  dangerous  agencies  in 
the  prosecution  of  their  business  to  observe  the  greatest  care  in 
the  custody  and  use  of  them.  This  duty  can  not  be  lifted  by 
a  master  from'  himself  to  his  servants,  so  as  to  exonerate  him 
from  the  negligence  of  the  servant  in  the  use  and  custody  of 
them.  Where  they  are  so  entrusted,  the  proper  custody,  as  well 
as  the  use  of  them,  becomes  a  part  of  the  servant's  employment 
by  the  master,  and  his  negligence*  in  either  regard  is  imputable 
to  the  master,  in  an  action  by  one  injured  thereby.  And  where 
the  injury  results  from  the  negligence  of  the  servant  in  the  cus- 
tody of  the  instrument,  it  is  immaterial,  so  far  as  the  liability 
of  the  master  is  concerned,  as  to  what  use  may  have  been  made 
of  it  by  the  servant. ' ' 

This  is  strong  language,  but  its  application  here  depends  upon 
whether  or  not  the  automobile  is  to  be  construed  as  belonging 
to  that  class  of  agencies  known  as  dynamite,  nitro-glycerin  and 
other  dangerous  instrumentalities.  The  attempt  has  been  made 
in  a  number  of  instances  to  have  it  so  classified  by  courts,  but 
invariably,  as  I  read  the  reports,  it  has  failed.  I  have  discovered 
a  considerable  diversity  of  opinion  as  to  what  is  and  what  is 
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not  a  dangerous  instrumentality.  Rules  which  were  laid  down 
in  the  earlier  decisions  have  been  modified  to  keep  pace  with  the 
progress  of  science  and  invention ;  and  the  tendency  of  modem 
jndicial  opinion  is  to  distingoish  between  those  agencies  which 
are  inherently  dangerous  and  those  which  become  dangerous  only 
when  improperly  used.  If  an  automobile  is  such  dangerous 
agency,  then  the  defendant  in  this  action  would  be  liable  for 
the  negligent  act  of  the  driver,  although  at  the  time  of  the  in- 
jury he  was  not  in  the  prosecution  of  defendant's  business.  Ex- 
plosives generally  are  classified  as  dangerous  instrumentalities; 
but  the  question  is  not  whether  the  automobile  may  become  a 
dangerous  agency  in  the  hands  of  a  negligent  chauffeur  or  driver, 
but,  rather,  whether  it  is  itself  inherently  dangerous.  It  has 
taken  the  place,  to  a  very  large  extent,  of  the  use  of  the  horse 
as  a  mode  of  conveyance.  It  is  used  as  a  means  of  transportar 
tion,  is  recognized  as  lawful,  and  sanctioned  by  most  of  the  states 
of  the  Union.  While  it  may  be,  and  frequently  is,  used  in  an 
unlawfuL  unsafe  and  dangerous  manner,  it  nevertheless  remains 
as  a  lawful  means  of  conveyance,  recognized  as  such  by  the  courts 
and  legislatures  of  the  country.  The  driver  of  it  is  required  to 
exercise  care  and  skill  commensurate  with  its  use;  and  while  the 
driver  of  a  horse  and  carriage  is  not  required  to  exercise  as 
much  skiU  and  caution  as  the  driver  of  an  automobile,  yet,  never- 
theless, he  is  required  to  use  such  skill  and  care  as  are  com- 
mensurate with  the  safe  operation  of  the  conveyance  operated  by 
him.  .  And  while  it  is  true  that  the  courts  require  the  automobile 
driver  to  use  great  diligence,  yet  they  have  not  gone  to  the  ex- 
tent of  holding  that  the  automobUe  is  in  itself  a  dangerous 
agency.  It  is  true  that  its  operation  is  attended  with  some 
danger  not  common  to  ordinary  vehicles,  but  it  is  not  on  that 
account  to  be  judidaUy  classed  as  a  dangerous  instrument  within 
the  well-understood  meaning  of  that  term. 

On  this  subject  it  may  be  noted  that  twelve  times  as  many 
people  were  killed  by  wagons  as  by  automobiles  in  Chicago  in 
1905.  These  figures  sound  rather  strange  today,  and  I  am  in- 
clined to  believe  that  far  more  people  have  been  killed  in  this 
country  during  the  last  year  by  the  reckless  driving  of  auto- 
mobiles than  by  the  careless  use  of  dynamite  or  nitro-glycerin. 
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or  possibly  both  combined.  Statistics  for  the  city  of  Cleveland 
for  the  first  eleven  months  of  the  year  1911  show  thirty-four 
deaths  by  automobiles,  being  about  one  to  each  16,000  of  popula- 
tion, and  approximately  three  hundred  injuries;  and  statistics 
for  nine  of  the  large  cities  in  Cleveland's  class  show  a  mortality 
of  two  hundred  and  thirty-three.  How  many  others  were  seri- 
ously injured  throughout  the  country  within  that  period  is  not 
now  ascertainable,  but  three  to  four  thousand  would  not  be  an 
extravagant  guess.  Of  course  it  would  be  unfair  to  say,  in  the 
absence  of  knowledge,  that  all  these  deaths  and  injuries  were 
caused  by  the  negligence  of  the  driver.  They  are  impressive 
facts,  however,  and  are  suggestive  of  that  rather  drastic  con- 
struction by  some  courts  of  which  I  will  speak  later.  But  it  is 
the  inherent  danger  of  the  agency  that  makes  it  dangerous.  In 
and  of  itself,  an  automobile  is  an  inoffensive,  harmless  machine. 
It  becomes  dangerous  only  when  a  dangerous  driver  is  at  the 
wheel. 

The  holdings  of  the  courts  before  which  this  question  has 
arisen,  at  this  point  become  interesting  and  instructive. 
.  In  Jones  v.  Eoge,  47  Wash.,  663,  the  court  say : 

''It  is  contended  by  respondent  that  an  automobile  is  a  ma- 
chine of  such  danger  as  to  render  the  owner  thereof  liable  for 
injuries  caused  thereby  while  operated  by  his  chauffeur,  and 
even  though  not  engaged  directly  in  his  line  of  employment,  if 
the  master  has  made  it  possible  for  the  chauffeur  to  take  out  and 
operate  such  machine  at  pleasure;  that  the  master  is  holden  to 
employ  only  such  chauffeurs  as  are  competent  and  careful,  and 
must  be  holden  for  damages  occasioned  by  their  incompetency 
and  recklessness  when  making  use  of  the  machine,  even  though 
out  of  the  line  of  employment,  and  also  that  in  this  case  Barnes 
(chauffeur)  was  within  the  apparent  scope  of  his  authority. 

*  *  We  do  not  think  the  contention  can  be  upheld.  Barnes  was 
not  using  the  machine  to  carry  out  any  purpose  for  which  he 
was  employed.  We  do  not  think  that  an  automobile  can  be 
placed  in  tiie  same  category  as  locomotives,  gun  powder,  dyna- 
mite and  similar  dangerous  machines  and  agencies.  It  is  true 
that  the  operation  of  this  machine  is  attended  with  some  dangers 
not  common  to  the  use  of  the  ordinary  vehicle,  and  we  believe 
and  have  already  held  that  those  who  operate  these  machines 
must  be  held  to  that  degree  of  care  which  is  commensurate  with 
the  dangers  naturally  incident  to  their  use  {Lampe  v.  Jacobson, 
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46  Wash.,  536) .  But  we  do  not  believe  that  the  law  would  charge 
the  owner  of  an  antomobile  with  a  liability  for  damages  canaed 
by  the  operator  thereof  under  circumstances  found  here.  In  the 
ease  of  Robinson  v.  McXeill,  18  Wash.,  163,  this  court  held  that, 
where  a  section  foreman  who  had  charge  of  a  hand-car,  which 
he  used  to  travel  over  the  road,  loaned  the  same  to  some  boys, 
one  of  whom  was  injured  thereby,  the  railroad  company  was  not 
liable;  as  the  foreman  was  not  authorized  to  permit  the  hand-car 
to  be  used  for  such  a  purpose." 

In  the  case  of  Lampe  v.  Jacohson,  46  Wash.,  536,  quoted  in 
the  foregoing  decision,  the  Supreme  Court  of  Washington,  while 
not  deciding  that  the  automobile  is  a  dangerous  instrumentality, 
lays  down  the  general  principle  of  law  relative  to  the  care  and 
caution  required  in  the  operation  of  an  automobile,  and  I  quote 
this  for  the  purpose  of  showing  how  the  Supreme  Court  of 
Washington  in  these  two  decisions  has  differentiated  between  the 
inherent  dangers  of  an  automobile  and  the  dangers  in  its  use 
and  operation.    The  court  uses  the  following  language : 

'"The  operation  of  an  automobile  upon  the  crowded  streets  of 
a  city  necessitates  exceedii^  carefulness  on  the  part  of  the  driver. 
Moving  quietly  as  it  does,  without  the  noise  which  accompanies 
the  movements  of  a  street  car  or  other  ordinary  heavy  vehicle,  it 
is  necessary  that  caution  should  be  continuously  exercised  to 
avoid  collisions  with  pedestrians  unaware  of  its  approach.  The 
speed  should  be  limited,  warnings  of  approach  given  and  skill 
and  care  in  its  management  so  exercised  as  to  anticipate  such 
collisions  as  the  nature  of  the  machine  and  the  locality  might 
suggest  as  liable  to  occur  in  the  absence  of  such  precautions." 

In  Lewis  v.  Amorous,  3  6a.  App.,  50,  the  court  say: 

''It  is  insisted  in  the  argument  that  automobiles  are  to  be 
classed  with  ferocious  animals,  and  that  the  law  relating  to  the 
duty  of  the  owners  of  such  animals  is  to  be  applied. 

"It  is  not  the  ferocity  of  the  automobile  that  is  to  be  feared, 
but  the  ferocity  of  those  who  drive  them.  Until  human  agency 
intervenes,  they  are  usually  harmless.  There  are  times  when 
these  machines  not  only  lack  ferocity,  but  assume  such  an  in- 
disposition to  go  that  it  taxes  the  limits  of  human  ingenuity  to 
make  them  move  at  all.  They  are  not  to  be  classed  with  bad 
dogs,  vicious  bulls,  evil-disposed  mules  and  the  Uke." 

In  Slaier  v.  The  Advance  Thresher  Company,  97  !Minn.,  305, 
the  court  say: 
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''The  rule  of  law  applicable  to  the  care  and  protection  of 
dangerous  instrumentalities  does  not  apply.  The  rule  requires 
the  master  to  exercise  a  proper  degree  of  care  to  guard,  control 
and  protect  dangerous  instrumentalities  owned  or  operated  by 
him,  and,  an  injury  occurring  by  reason  of  the  improper  use  of 
such  an  instrumentality  by  a  servant,  though  occasioned  while 
not  in  the  performance  of  his  duty,  the  master  is  liable ;  but  the 
principle  on  which  liability  is  founded  in  such  cases  is  the  fail- 
ure of  the  master  to  properly  keep  within  his  control  such 
dangerous  agencies." 

In  Cunningham  v.  Castle,  127  N.  Y.  App.  Div.,  580,  the  court 
say: 

''It  is  urged  that  the  automobile  was  a  dangerous  instrumental- 
ity, and  that,  having  been  entrusted  to  the  chauffeur,  the  lia- 
bility of  the  master  still  attached  because  of  its  dangerous  char- 
acter. The  automobile  is  not  necessarily  a  dangerous  device. 
It  is  an  ordinary  vehicle  of  pleasure  and  business.  It  is  no  more 
dangerous  per  se  than  a  team  of  horses  and  a  carriage,  or  a  gun, 
or  a  sailboat,  or  a  motor  launch.  There  is  no  evidence  that  the 
chauffeur  was  not  competent  and  qualified  to  run  the  machine. 
If  a  game-keeper  had  borrowed  his  master's  gun  and  had  gone 
from  the  estate  on  a  hunting  expedition  of  his  own,  and  had  negli- 
gently shot  a  man,  would  the  master  be  responsible  because  he 
was  using  that  instrumentality  which  might  be  dangerous  if 
carelessly  used — ^a  gunT' 

In  Da/nfartK  v.  Fisher,  71  Atl.  Rep.,  535  (N.  H.),  the  court 
say : 

"Plaintiff's  contention,  that  the  owner  of  an  automobile  is 
liable  to  strangers  in  the  same  way  and  to  the  same  extent  he 
would  be  if  it  were  a  wild  animal,  has  no  force.  There  is  noth- 
ing inherently  dangerous  about  an  automobile  any  more  than 
about  an  axe.  Both  are  likely  to  injure  those  who  come  in  con- 
tact with  them  when  they  are  used  for  the  purpose  for  which 
they  were  intended,  and  both  are  harmless  so  long  as  no  one 
attempts  to  use  them.'* 

There  are  several  cases  wherein  the  court  has  discussed  the 
subject  of  the  gasoline  used  for  power  and  purposes  in  the  auto- 
mobile, and  almost  uniformly,  by  reason  of  the  explosive  char- 
acter of  gasoline,  the  courts  have  classified  gasoline  as  a  danger- 
ous agency,  the  same  as  dynamite  and  other  explosives,  but  in 
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none  of  those  eases  has  the  court  held  that  the  aatomotnle  itself 
is  a  dangerous  instnimeiitality. 

I  do  not  think,  therefore,  that  an  antomobile  can  be  jadieiallj 
determined  to  be  a  dangerous  agenev  in  the  sense  that  djnaamite 
and  other  high  explosives  have  been  so  determined.  But  its 
tronendons  development  within  the  last  ten  years^  its  hi^  power 
and  capacity  for  speed,  and  its  great  weight,  have  attracted  and 
are  attracting  the  attention  of  l^islatores  and  eoorts  throng^- 
oot  this  eoontry  and  in  Canada. 

In  May,  1906,  the  L^islatnre  of  this  state  (99  O.  L.,  538) 
passed  an  act  for  the  regulation,  identification  and  registration 
of  motor  vdiicles.  It  defines,  among  other  things,  the  term 
''motor  vehicle/'  the  word  "diauffeur/'  the  word  "owner,"  and 
provides  for  what  records  are  to  be  kept  by  the  Secretary  of 
State  at  Columbus,  the  assignment  of  numbers,  placards  front 
and  rear,  the  registration  fee,  for  brakes  and  alarm  devices,  lights 
fnmt  and  rear,  speed,  speed  limits,  duty  when  meeting  horses, 
duty  to  stop  in  ease  of  accident,  regulations  as  to  chauffeurs, 
their  badges,  etc.,  and  penalties,  penalty  for  displaying  false 
placard,  penalty  for  other  than  owner,  arrest,  bail,  etc  And  the 
act  specifically  provides  that  it  shall  be  unlawful  for  any  person 
to  drive  or  cause  to  be  driven  any  motor  vehicle  upon  any  public 
road  or  hi^way  of  the  state  in  the  absence  of  the  owner  without 
said  owner's  written  consent. 

It  is  urged  that  a  fair  interpretation  of  this  act  is  to  make  the 
antomolnle  a  dangerous  agency;  that  the  people  of  the  state, 
acting  throng  the  Legislature,  have  in  effect  so  defined  it. 

The  Province  of  Ontario,  a  few  years  ago.  passed  a  law  very 
much  like  our  own,  and  the  divisional  court,  interpreting  the 
statute  in  a  case  quite  similar  to  the  one  at  bar,  uses  this  lan- 


''I  am  inclined  to  hold  that,  having  regard  to  the  provisions 
of  the  act,  as  to  the  re^stration  of  the  owner,  the  carrying  of 
a  number  on  the  machine  for  the  purpose  of  identification,  and 
the  permit  granted  on  those  conditions,  as  between  the  owner  and 
the  public,  the  chauffeur  or  driver  is  to  be  regarded  as  the  alter 
ego  of  the  proprietor,  and  that  the  owner  is  liable  for  the  driver's 
negiigafiee  in  all  cases  where  the  use  of  the  vehicle  is  with  the 
auction  or  permission  of  the  proprietor.     In  driving  the  motor 
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he  is  within  the  ostensible  scope  of  his  employment,  and  the  lia- 
bility will  remain  by  yirtue  of  the  statute,  and  this  even  though 
the  driver  may  be  out  on  an  errand  of  his  own." 

It  was  urged  there,  as  here,  that  the  chauffeur  was  not  en- 
gaged in  his  employer's  service,  but  was  taking  a  joy-ride  with 
some  ladies,  which  was  conceded. 

The  effect  of  this  decision  is,  to  wipe  out  entirely  the  old  and 
well-established  doctrine  of  master  and  servant  so  far  as  the 
automobile  is  concerned,  and  to  place  it  in  the  category  of  danger- 
ous agencies. 

North  Dakota  has  an  act  making  the  owner  liable  in  damages, 
whoever  the  driver  may  be,  while  violating  its  provisions.  So 
has  Tennessee,  making  the  machine  liable,  in  part,  for  whatever 
judgment  may  be  recovered,  whether  it  be  driven  by  the  owner 
or  any  person  in  violation  of  the  act.  Likewise  Kentudsy  and 
England. 

A  statute  much  like  our  own  was  passed  by  the  state  of  New 
York  in  1904,  and  one  of  her  courts  corresponding  to  our  com- 
mon pleas  court  has  already  determined  ''that  the  Legislature 
regarded  automobiles  as  dangerous  machines,  and  that  their 
owners  should  be  under  special  liabilities  for  the  manner  in 
which  they  are  operated.  No  such  restrictions  have  ever  been 
imposed  on  other  methods  of  transportation  on  highways.  It  is 
absurd  to  say  that  an  automobile  is  no  more  dangerous  than  a 
team  of  horses.  Fatal  accidents  hiave  been  of  almost  daily  oc- 
currence, and  have  come  to  be  regarded  in  both  city  and  country 
as  a  menace  to  people  on  the  highway.  The  rapidity  and  still- 
ness of  their  movements  make  them  especially  dangerous  to 
pedestrians.''    118  N.  Y.  Sup.,  400. 

This  opinion,  however,  seems  to  be  a  direct  contradiction  of 
127  App.  Div.,  580,  previously  rendered.     Says  that  court: 

**It  may  be  that  it  would  be  wise  and  in  the  public  interest 
that  responsibility  for  an  accident  caused  by  an  automobile 
should  be  fixed  to  the  owner  thereof,  irrespective  of  the  person 
driving  it,  but  the  law  does  not  so  provide." 

I  do  not  myself  feel  justified  in  taking  so  radical  a  view  as 
the  Ontario  court,  or  as  that  of  the  118  N.  Y.  Sup.    I  am  dis- 
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posed  rather  to  accept  the  more  conservative  judicial  opinion  of 
the  Appellate  Division. 

To  hold  that  our  Legislature  has,  in  effect,  determined  that  the 
automobile  is  a  dangerous  agency,  is  to  push  tiie  judicial  func- 
tion into  the  field  of  legislation.  If  the  Legislature  had  so  in- 
tended, it  seems  to  me  it  would  have  so  stated  in  explicit  words. 
If  it  desire  so  to  do,  that  is  certainly  its  privil^^,  subject  to  such 
attacks  as  may  be  made. 

Incidentally,  and  apart  from  the  case,  I  observe  certain  im- 
pressive facts  standing  out  prominently  from  the  investigation, 
if  I  am  correct  in  this  opinion.  Under  the  statute  and  the  de- 
cisions, the  public  has  no  civil  protection  whatever  from  the  ir- 
responsible, reddess,  drunken,  joy-riding  chauffeur  acting  bey<md 
tibe  scope  of  his  employment.  Direct  legislation  on  this  subject 
would  doubtless  result  in  greater  care  in  the  selection  of  persons 
who  are  entrusted  with  these  at  least  quasi  dangerous  agencies. 
That  public  sentiment,  as  voiced  b3'  a  few  of  the  courts  and  by 
many  of  our  legislatures,  is  growing  in  this  direction,  is  apiMir- 
ent.  The  legislatures  of  several  states  have  already  declared 
certain  occupations  dangerous,  and  fixed  liability  resulting  from 
injury  in  theuL  Such  legislation  has,  as  a  rule,  so  far  been  sus- 
tained on  the  ground  that  it  has  a  reasonable  relation  to  th« 
public  welfare.  Whether  the  automobile  can  be  so  classed  is 
quite  another  matter  and  has  nothing  to  do  with  the  questions 
raised  here.  Flowing  from  such  legislation,  however,  it  is  easy 
to  forsee  a  vast  amount  of  litigation  touching  constitutional 


Motion  granted. 
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ratCBSSARY  ALLEGATIONS  IN  A  SUIT  ON  A  CONTRACT 

OF  INDEMNITY. 

Ck)mmon  Pleas  Court  of  Hamilton  County. 

The  City  &  Suburban  Bell  Telephone  Company  v.  The 

Great  Western  Marble  Works. 

Decided,  March,  1911. 

Pleadififf — All  Averments  Must  he  Made  which  are  Pertinent  to  the 
Issue — Conditions  Precedent  and  Conditions  8uh8eqv.ewt, 

In  an  action  on  a  contract  of  indemnity  which  stipulates  how  notice  of 
default  shall  be  brought  home  to  the  defendant  surety,  averments 
should  be  made  which  will  inform  the  defendant  as  to  when  the 
plaintifC  first  became  aware  of  the  liability  of  the  defendant  through 
the  default  of  his  principal  and  also  the  date  when  this  information 
was  communicated  to  the  defendant  by  the  plaintift. 

David  H.  Scott,  for  plaintiff. 
Peck,  Shaffer  &  Peck,  contra. 

WOODMANSEE^  J. 

The  motion  of  defendant  to  require  plaintiff  to  make  its  peti- 
tion more  definite  and  certain  is  panted. 

When  a  petition  filed  on  a  contract  alleges  that  all  the  condi 
tions  of  the  contract  incumbent  upon  the  plaintiff  have  been 
complied  with,  it  meets  the  requirement  of  the  code  with  refer- 
ence to  conditions  precedent,  but  does  not  apply  to  conditions 
subsequent,  which  often  form  the  basis  for  plaintiff's  right  of 
recovery. 

The  court  is  of  the  opinion  that  it  is  not  exacting  too  much 
of  a  pleader  to  require  him  to  set  out  any  allegation  pertinent 
to  the  issue  that  would  really  decide  a  whole  case  upon  demurrer, 
rather  than  the  point  be  raised  at  the  hearing  of  the  case  when 
it  comes  up  for  trial.  The  speedy  and  orderly  administration 
of  justice  would  suggest  the  former  procedure  rather  than  the 
latter.  Otherwise  the  pleader  could  withhold  the  allegation  of 
a  fact  that  would  be  fatal  to  his  cause  of  action,  and  which  he 
must  know  would  be  disclosed  at  the  hearing;  besides,  if  the 
particular  fact  were  called  to  the  attention  of  his  client  his 
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affidsvit  to  the  pleading  would  indieate  that  the  point  in  qnes- 
tkm  was  bron^t  home  to  him.  whereas,  the  general  allegation 
in  a  pleading  that  all  the  oonditioDs  have  been  complied  with 
does  not  mean  much  to  the  ordinary  litigant  who  swears  to  the 
ideading. 

A  eopy  of  die  eontraet  sned  on  in  this  action  is  attached  to  the 
petition  and  made  a  part  of  it.  It  is  a  eontraet  of  indemnity  and 
it  stipolates  how  a  notice  shall  be  brought  home  to  the  defendant 
to  make  it  liable  on  the  contract,  and  while  the  petition  allies 
tliat  due  notice  was  given  to  the  defendant  nnder  the  contract, 
the  d^endant  is  entitled  to  know  the  date  when  plaintiff  first 
had  knowledge  of  the  fact  that  the  defendant  was  reqK>nflible 
to  the  plaintiff  becanse  of  the  alleged  defaolt  of  defendant's 
principal  and  is  also  entitled  to  know  the  date  when  this  infor- 
matioii  was  conunnnicated  to  the  defendant 

Motion  granted. 


PAH>  TO  WRONG  PKKSOPI  BY 

Oommon  Pless  Oonrt  of  Hamiltoii  Oomity. 

JofN  Cnmoun  v.  The  Peoples  Baxk  &  Savings  Goicpant. 

Decided,  June,  1911. 


^      .  as  to  NegUgence— Where  Mouep  Has 

Reem  Paid  to  Wromg  Pertom— Should  he  Sahw^tted  to  Jurw—Cn- 
uMual  Care  Repaired  in  Identifying  a  Depositor  who  Signs  bg 
^His  Martr 

Wbere  moner  on  deposit  bss  been  paid  tiy  a  bank  to  the  wnms  person, 
the  qnestion  whether  the  bank  Is  relieyed  from  liability  for  the 
error  on  the  groond  that  it  exercised  reasonable  care  is  one  for 
the  Jory. 

Gghfin  d-  Bauer,  for  plaintiff. 
Cohen  A  Mack,  ccmtra. 

Swing,  J. 

This  ease  is  sabmitted  to  me  npon  a  motion  bv  defendant  for 
a  judgment  in  its  favor  notwithstanding  the  verdict  of  the  jury 
in  favor  of  the  plaintiff.     It  was  contended  in  argument  by 
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counsel  for  the  defendant  company  that  the  evidence  showed 
clearly  that  the  defendant  company  in  paying  out  the  money  of 
the  plaintiff  on  deposit,  by  mistake  to  another  person,  acted 
with  reasonable  care  under  all  the  circumstances  and  that  the 
defendant  company  is  therefore  not  liable  and  is  entitled  to  a 
judgment  in  its  favor.  At  the  trial  I  submitted  to  the  jury  the 
question  as  to  the  exercise  of  reasonable  care  by  the  defendant 
company  in  the  payment  of  the  money.  The  jury  returned  a 
verdict  for  the  plaintiff,  and  in  an  answer  to  special  interroga- 
tories found  that  the  defendant  had  not  exercised  reasonable 
care. 

The  question  is  difficult.  When  I  first  learned  the  facts  in 
the  case,  I  was  under  the  impression  that  the  defendant  com- 
pany had  acted  with  reasonable  care,  but  after  hearing  all  the 
evidence  and  carefully  considering  the  case,  I  was  of  the  opinion 
that  the  question  of  the  exercise  of  reasonable  care  by  the  de- 
fendant was  a  proper  question  to  submit  to  the  jury.  Upon 
further  reflection,  while  I  am  still  somewhat  uncertain  in  mind 
about  it,  I  am,  upon  the  whole,  still  inclined  to  the  opinion  that 
it  was  a  proper  question  for  the  jury,  and  the  jury  having  found 
for  the  plaintiff  upon  the  question,  I  do  not  feel  warranted  in 
entering  a  judgment  for  the  defendant  notwithstanding  the  ver- 
dict. I  think  it  a  question  about  which  reasonable  minds  might 
differ,  but  that  probably  the  finding  of  the  jury  is  the  more 
reasonable  view,  and  the  view  more  likely  to  be  taken  by  im- 
partial minds.  •  This  is  the  third  trial  of  the  case.  In  the  sec- 
ond trial  before  my  colleague,  Judge  Hunt,  and  a  jury,  the 
issue  was  presented  to  the  jury  as  in  this  case.  It  is  quite  cer- 
tain that  the  question  will  have  to  be  finally  determined  by  the 
higher  courts  and  I  am  of  opinion  that  so  far  as  this  question  is 
concerned,  it  should  proceed  to  such  determination  without 
further  jury  trial. 

The  motion  for  a  judgment  notwithstanding  the  verdict  will 
therefore  be  overruled. 

There  is  pending  another  motion  for  a  new  trial,  which  mo- 
tion has  not  been  argued  to  me,  which  I  am  informed  by  counsel 
for  the  defendant,  it  is  his  desire  to  present.  That  motion  will 
be  heard. 
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POWER  or  NOTAKIBS  TO  COMMIT  UNMtR  A  COMMISSKM 

ISSUED  IN  ANOTHER  STATE. 

Probate  Court  of  Lucas  County. 

In  re  Guy  6.  Major. 

Decided,  October,  1911. 

Xi^ary  Public— Authority  to  Take  Depo^itiong — Does  Not  Include  Power 
to  Punish  for  Contempt  a  Recusant  Witness — When  the  Commission 
Under  which  He  is  Acting  Comes  from  Another  State— Distinction 
Between  Causes  Pending  Without  amd  Within  the  State — Construc- 
tion of  Statutes  Relating  to  the  Taking  of  Depositions, 

A  notary  public  duly  appointed  aud  qualified  under  the  laws  of  tlie  state 
of  Ohio,  has  uo  authority  to  punish  a  witness  for  contempt  in  re- 
fusing to  testify  before  him  in  the  taking  by  such  notary  public  of  a 
deposition  pursuant  to  a  commission  or  dedimus  issued  to  such 
potary  public  by  a  court  of  another  state  wherein  the  action  in  which 
such  deposition  is  to  be  used  is  pending 

Broicn,  Hahny  Sanger  S  Froehlich,  for  petitioner. 
8.  T.  O.  Smith  and  Schunck  d'  Thompson,  contra. 

OTOONKBLL,  J. 

The  agreed  facts  in  this  proceeding  are  substantially  as  fol- 
lows: 

Prior  to  Angnst  7. 1911,  there  was  pending  in  the  circuit  court 
of  the  city  of  St.  Louis,  ^lo.,  the  Eberson  Paint  Company,  a  cor- 
poration, vs  the  Guy  G.  Major  Company,  a  corporation.  The 
defendant  is  a  resident  of  Ohio.  Plaintiff  desiring  to  take  tlfe 
deposition  of  certain  witnesses  in  Ohio,  caused  notice  of  said  tak- 
ing to  be  given  in  ^lissouri  in  accordance  with  the  statutes  of 
that  state  service  of  which  was  had  by  posting  a  copy  of  the  no- 
tice in  the  office  of  the  clerk  of  the  circuit  court  of  the  city  of  St. 
Louia.  Mo.     Xo  notice  of  any  kind  was  served  in  Ohio. 

Thereafter,  on  August  4,  1911,  there  was  duly  issued  from  the 
office  of  the  clerk  of  said  circuit  court  a  commiaaipn  or  dedimxw 
as  follows: 
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**The  state  of  Missouri,  to  any  judge,  justice  of  the  peace,  or 
other  judicial  officer  or  notary  public,  of  the  state  of  Ohio, 
greeting : 

**Know  ye,  that  we,  in  confidence  of  your  prudence  and  fidel- 
ity, do  by  these  presents,  authorize  you  to  cause  to  come  before 
you,  to  be  examined  as  witnesses  in  a  case  pending  in  our  circuit 
court,  city  of  St.  Louis,  in  the  state  of  Missouri,  wherein  Eberson 
Paint  Company  is  plaintiff  and  the  Guy  G.  Major  Company  is  de- 
fendant, all  and  every  person,  and  at  such  time  and  place  as  shall 
be  named  to  you  for  that  purpose  by  the  said  plaintiff's  attorney 
or  agent,  and  we  command  you  to  examine  all  and  every  such 
person,  upon  his  oath  or  solemn  affirmation  first  made  or  taken 
before  you,  to  testify  the  whole  truth  touching  his  knowledge  of 
anything  relating  to  the  said  matter  in  controversy  between  the 
said  parties ;  and  that  you  do  take  such,  his  examination,  and  re- 
duce the  same  into  writing.  When  you  shall  have  so  taken  his 
examination,  you  are  to  cause  the  witness  to  sign  the  same ;  and 
to  that  and  each  examination,  at  the  foot  thereof,  you  are  to 
append  your  certificate,  setting  forth  the  facts  that  the  examina- 
tion was  subscribed  and  sworn  to,  or  affirmed,  by  the  witness, 
and  the  day,  as  well  as  between  what  hours  of  the  day  it  was 
done,  as  also  the  place  of  residence  of  the  witness,  if  known  to 
you.  Should  any  paper  or  exhibit  be  procured  or  proven,  or 
referred  to  by  the  witness,  you  are  to  describe  the  same  in  his 
examination,  or  cause  it  to  be  so  marked  by  him  as  to  establish 
its  identity,  and  attach  the  same  to  his  examination.  The  ex- 
amination thus  taken  you  will  cause  to  be  accompanied  by  a 
certificate  of  your  official  character,  tested  by  the  seal  of  the 
state ;  or,  should  it  be  more  convenient,  such  authentication  and 
proof  of  your  official  character  may  be  made  by  the  certificate 
and  seal  of  the  clerk  of  any  court  of  record  of  any  county  of 
the  state,  district  oi:  territory  in  which  you  reside;  stating,  also 
in  addition  to  the  fact  of  his  being  clerk,  that  the  court  is  one 
of  record,  that  at  the  time  when  the  depositions  were  taken, 
you  were  an  acting  judge  (or  other  such  officer  to  whom  this 
commission  is  addressed)  and  duly  commissioned  as  such.  And 
you  will  return  the  same  and  all  exhibits  produced  to  you,  an- 
nexed hereto,  carefully  closed  up  and  under  your  seal,  directed 
to  the  clerk  of  the  circuit  court,  city  of  St  Louis,  Missouri,  with 
the  names  of  the  said  parties  litigant  endorsed  thereon,  with  all 
convenient  speed. 

''Witness,  Chas.  R.  Graves,  clerk  of  said  court,  with  the  seal 
thereof  hereto  affixed,  at  office  in  the  city  of  St.  Louis,  this  — 
August,  1911.  ''Charles  R.  Graves, 

[Seal. ]  ' '  Clerh  Circuit  Court,  City  of  8t.  Louis.  * ' 
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This  dedimuB,  or  commission,  came  to  the  hands  of  Louis  B. 
Hall,  a  notary  public  of  Lucas  county,  Ohio,  who  on  August  5, 
1911,  issued  a  subpoena  to  Guy  G.  Major,  which  subpoena  is  as 
follows : 

'  *  The  State  op  Ohio,  Lucas  County,  ss. 

To  Guy  G.  Major. 

You  are  hereby  commanded  to  be  and  appear  before  me.  a 
notary  public,  of  the  state  of  Ohio,  in  and  for  said  county,  at  my 
office,  1226  Nicholas  Building,  in  the  city  of  Toledo,  on  the  7th 
day  of  August,  A.  D.  1911,  at  9  o'clock  a.  m.,  then  and  there  to 
be  examined  and  the  truth  to  speak  in  behalf  of  the  plaintiff,  in 
a  certain  action  pending  in  the  circuit  court  of  the  city  of  St. 
Louis,  in  the  state  of  Missouri,  wherein  Eberson  Paint  Company, 
a  corporation,  is  plaintiff,  and  Guy  G.  Major  Company,  a  corpora- 
tion, is  defendant.  Hereof  fail  not  under  penalty  of  the  law. 
'*  Given  under  my  hand,  this  5th  day  of  August,  A.  D.  1911. 
[seal.]  "Louis  B.  Hall, 

Notary  Public,  Lucas  County,  Ohio.*' 


ti- 


ff 


On  the  back  of  said  subpoena  was  the  following  endorsement: 

"The  State  op  Ohio,  Lucas  County,  ss. 

'*W.  E.  Brannon  being  first  duly  sworn,  sajrs  that  on  the  5th 
day  of  August,  1911,  he  served  the  within  subpoena  on  Guy  G. 
Major  in  Lucas  county,  by  delivering  a  copy  of  said  subpoena  to 
him  personally. 

'*W.  E.  Bbannon. 
**  Sworn  to  before  me  and  subscribed  in  my  presence  this  7th 
day  of  August,  1911. 

[seal.  ]  *  *  Omon  C.  CijEment, 

*' Notary  Public,  Lucas  County,  Ohio." 

On  August  7,  1911,  said  Guy  G.  Major  failed  to  appear  in 
pursuance  to  said  subpoena,  and  on  said  date  Louis  B.  Hall  is- 
sued a  writ  to  the  sheriff  of  Lucas  county,  Ohio,  commanding  him 
to  attach  said  Major  and  to  have  his  body  before  said  Hall  at 
bis  office  on  August  9,  1911.  The  taking  of  said  deposition  was 
r^ularly  adjourned  by  the  notary  until  August  9,  1911;  the 
sheriff  duly  attached  the  body  of  said  ^lajor  and  did  produce  him 
before  said  notary  on  August  9,  1911 ;  at  that  time  said  Major 
was  ordered  to  be  sworn  by  said  Hall  and  refused  to  be  sworn; 
thereupon  the  attorney  for  the  plaintiff  propounded  certain 
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competent  and  material  questions  to  the  said  Major,  which  he 
refused  to  answer.  Whereupon  said  Hall,  the  notary,  made  an 
order  that  said  Major  be  imprisoned  in  the  county  jail  of  Lucas 
county,  Ohio,  until  he  submit  to  be  sworn  as  a  witness  as  ordered 
by  said  notary;  and  that  he  be  imprisoned  in  the  county  jail 
until  he  submit  to  testify  in  said  cause  in  pursuance  of  said  order. 
The  sheriff  took  the  said  Major  into  his  custody. 

Whereupon  said  Major  filed  a  petition  in  habeas  corpus  in  this 
court.  It  is  claimed  by  said  Major  that  said  Hall  as  notary  pub- 
lic or  commissioner  had  no  power  to  punish  for  contempt  when 
engaged  in  taking  a  deposition  in  a  cause  pending  out  of  this 
state.  On  the  other  hand,  it  is  contended  that  a  notary  public 
possesses  the  same  power  in  taking  depositions  in  causes  pending 
outside  the  state  as  in  causes  pending  in  the  state. 

It  may  be  conceded  that  in  the  absence  of  power  expressly  con- 
ferred by  statute,  a  notary  public,  when  sitting  as  an  examiner 
in  taking  depositions,  has  no  power  to  punish  for  coiitempt  one 
who  disobeys  the  subpoena,  or  if  present,  refuses  to  be  sworn  and 
answer  material  and  pertinent  questions,  but  the  court  wherein 
the  cause  is  pending  has  jurisdiction  to  punish  for  the  contempt. 
That  a  notary  public,  taking  depositions  in  a  cause  pending  in 
Ohio,  and  under  and  by  virtue  of  the  laws  of  Ohio,  has  power  to 
punish  for  contempt  is  settled.  Archibald  v.  DeCamp,  50  O. 
S.,  618. 

Does  a  notary  public  possess  the  same  power  to  punish  for  con- 
tempt when  taking  a  deposition  in  a  cause  pending  in  another 
state  and  by  virtue  of  a  dedimus  or  commission  issued  by  the 
court  in  that  state?  In  determining  this  question,  an  examina- 
tion of  the  statutes  of  this  state  relative  to  the  power  conferred  on 
notary  publics  when  taking  depositions  is  necessary. 

Section  126  of  the  General  Code  of  Ohio,  1910,  provides: 

*  *  A  notary  public  shall  have  power  within  the  county  or  coun- 
ties for  which  he  is  appointed  to  take  and  certify  deposition. 
•  *  •  In  taking  the  deposition  he  shall  have  the  power  which 
is  by  law  vested  in  justices  of  the  peace  to  compel  the  attendance 
of  witnesses  and  punish  them  for  refusal  to  testify. ' ' 

Section  122 :  ''  Each  notary  shall  hold  his  office  for  the  term 
of  three  years." 
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This  section  also  provided  for  bond  and  his  taking  an  oath. 

Section  11502  reads  as  follows:  ''When  the  attendance  of  a 
witness  before  an  officer  authorized  to  take  the  depositions  is 
required  the  subpoena  shall  be  issued  by  such  officer." 

Section  11510.  ''Disobedience  of  a  subpoena,  a  refusal  to  be 
sworn,  except  upon  failure  to  pay  fees  duly  demanded  and  an 
unlawful  refusal  to  answer  as  a  witness,  or  to  subscribe  a  depo- 
sition, may  be  punished  as  a  contempt  of  the  court  or  officer  by 
whom  the  attendance  or  testimony  of  the  witness  is  required." 

Section  11511.  "When  a  witness  fails  to  obey  a  subpoena  per- 
sonally served,  the  court  or  officer  before  whom  his  attendance 
is  required  may  issue  to  the  sheriff,  coroner,  or  a  constable  of  the 
county  an  attachment  commanding  him  to  arrest  and  bring  the 
person  named  therein  before  said  court  or  officer  at  the  time  and 
place  the  writ  fixes  to  give  his  testimony  and  answer  for  the 
contempt.  But  if  it  does  not  require  the  witness  to  be  immedi- 
ately brought,  he  may  give  a  bond  for  a  sum  fixed,  with  surety 
for  his  appearance,  which  sum  shall  be  endorsed,  on  the  back 
of  the  writ,  except  that,  if  no  sum  be  so  endorsed,  it  shall  be 
$100.00.  When  the  witness  was  not  personally  served  the  court 
by  a  rule,  may  order  him  to  show  cause  why  an  attachment  should 
not  issue  against  him. 
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Section  11512.  "Punishment  for  the  acts  of  contempt  speci- 
fied in  Section  11510  shall  be  as  follows :  When  the  witness  fails 
to  attend  in  obedience  to  a  subpoena,  the  court  or  officer  may  fine 
him  not  over  $50.00;  in  other  cases,  not  more  than  $50.00  nor 
less  than  $5.00 ;  or  he  may  imprison  him  in  the  county  jail  there 
to  remain  until  he  submits  to  be  sworn,  testifies  or  gives  his 
deiKwdtion." 

Section  11528.  "Depositions  also  may  be  taken  when  the  testi- 
mony is  required  in  an  action,  cause,  or  matter  pending  before 
any  court  or  authority  without  this  state." 

Section  11530.  "Depositions  taken  in  and  to  be  used  in  this 
state  must  be  taken  by  an  officer  or  person  whose  authority  is 
derived  within  the  state,  but,  if  for  use  elsewhere,  they  may  be 
taken  before  a  commissioner  or  officer  who  derives  his  authority 
from  the  state,  district  or  territory  in  which  they  are  to  be  used." 

The  above  statutes  enumerate  eases  wherein  a  notary  public 
may  commit  for  contempt  and  that  power  can  not  be  exercised  in 
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a  case  not  specifically  enumerated  therein.  Whatever  the  Legis- 
lature may  have  intended,  such  intention  can  have  no  effect  un- 
less expressed  in  the  statute,  for  this  being  a  statute  of  a  penal 
nature  can  not  be  extended  by  inference  or  implication,  for  the 
Legislature  can  not  be  presumed  to  have  intended  to  confer 
greater  authority  than  that  specifically  granted.  In  construing 
statutes,  penal  in  their  nature,  the  Legislature  is  presumed  to 
have  intended  to  keep  within  the  territorial  limits  of  its  jurisdic- 
tion.   Such  laws  are  not  to  have  an  extra-territorial  operation. 

"Prima  facie,  every  statute  is  confined  in  its  operation  to  the 
persons,  property,  rights  or  contracts  which  are  within  the  terri- 
torial jurisdiction  of  the  Legislature  which  enacted  it.  The  pre- 
sumption is  always  against  any  intention  to  attempt  to  give  to 
the  act  An  exterritorial  effect.'*  Black  on  Interpretation  of  Laws 
(2d  Ed.),  page  107. 

Section  11530  of  the  General  Code  of  Ohio  provides  : 

''Depositions  taken  in  and  to  be  used  in  this  state  must  be 
taken  before  an  officer  or  person  whose  authority  is  derived  within 
the  state ;  but  if  for  use  elsewhere  they  may  be  taken  before  a 
commissioner  or  officer  who  derives  his  authority  from  the  state, 
district  or  territory  in  which  they  are  to  be  used." 

The  above  statute  simply  permits  the  taking  of  depositions  for 
use  outside  of  Ohio,  by  a  commissioner  or  officer  who  derives  his 
authority  from  the  state  in  which  they  are  to  be  used,  but  does 
not  clothe  the  officer  with  the  same  powers  expressly  conferred 
when  taking  depositions  to  be  used  in  this  state. 

Section  11528  provided : 

''Depositions  also  may  be  taken  when  the  testimony  is  re- 
quired in  an  action,  cause  or  matter  pending  before  any  court 
of  authority  without  this  state. ' ' 

These  are  the  only  statutes  in  Ohio  providing  for  the  taking 
of  depositions  in  a  case  pending  in  a  foreign  court.  As  was  said 
in  Bushnell  et  al,  44  N.  Y.  Sup.,  258 : 

* '  The  Legislature  was  under  no  obligation,  except  perhaps  the 
obligation  of  comity,  to  fix  any  punishment  for  a  refusal  to  testify 
under  a  conmiission  from  another  state." 
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Xnasmaeh  as  there  is  express  provinan  in  r^ard  to  the  fajlrjng 
of  depositions  for  nse  in  Ohio,  to  the  effect  that  a  witness  may  be 
eommitted  for  contempt  for  failing  when  regolariy  sommoned,  to 
appear  and  testify,  it  is  contended  that  the  same  power  is  given 
ilk  taking  depontions  by  virtne  of  a  commismon  or  dedimns  is- 
aoed  from  a  foreign  court    Can  this  power  be  impliedf 

The  fact  that  it  exists  by  express  statute  only  in  taking  a  depo- 
stion  in  a  case  pending  in  Ohio,  is  an  argoment  against  its  ex- 
istaiee  by  implication  in  taking  depositions  for  nse  in  a  foreign 
state;  for  there  is  no  reason  why  it  shonld  be  expressly  given  in 
the  one  ease  and  left  to  implication  in  the  other,  if  in  both  eases 
it  was  intended  that  it  shonld  exist.  It  is  tme.  as  a  general  rule, 
that  a  power  which  is  expressly  granted,  carries  with  it  by  im- 
plication all  the  incidental  powers  which  are  necessary  to  render 
it  effectnaL  The  rule,  however,  is  not  to  be  enforced  without  due 
regard  to  other  legislative  rules  and  principles.  It  is  going  far 
to  hold  that  a  statute  permitting  the  taking  of  deposition  carries 
with  i^  by  implication,  a  power  to  fine  or  imprison  for  contempt. 
Such  a  power  is  a  power  to  punish.  In  a  great  many  of  our  stat- 
utes, express  statutory  power  is  given  to  a  notary  to  take  deposi- 
tions and  to  punish  for  contempt  a  person  refusing  to  obey  a  sub- 
poena or  testify,  and  by  express  statute  the  same  powers  are  made 
applicaUe  in  taking  depositions,  intended  for  use  in  the  courts 
without  their  respective  states,  but  I  do  not  find  that  this  power 
has  been  held  to  exist  in  taking  depositions  for  use  outside  of  the 
state,  by  implication,  except  in  New  Hampshire,  The  New 
Hampshire  cases  are  against  the  great  weight  of  authority.  But 
I  am  of  the  opinion  that  Mr.  HalL  in  ordering  the  commitment 
which  is  under  consideration  in  this  case,  derived  the  sole  and 
only  authority  which  he  had  in  the  premises  from  the  dedimns 
or  commission  issued  and  sent  to  him  by  the  Missouri  court 

In  Cask  Register  Company  v.  Heyne,  10  X.P.(N.S.),465,  488, 
in  referring  to  an  Ohio  notary  public  who  was  taking  a  deposition 
for  use  in  the  state  of  Miffhigam^  the  court  say : 

"The  basic  authority  if  any,  which  Jones  has  for  taking  the 
depositions  to  be  used  in  the  ^liehigan  ease,  must  necessarily  come 
from  t^  laws  of  that  state,  which  are  now  before  us.    When  tak- 
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ing  testimony  here  to  be  used  there,  he  does  so  because  permitted 
by  the  law  of  that  state  to  act  for  that  purpose." 

After  quoting  Section  11528  of  the  General  Code,  the  court 
further  says: 

'^  In  passing  this  section  of  the  General  Code,  the  Legislature 
acted  within  the  rule  of  comity.  The  section  is  an  aid  to  the 
courts  of  sister  or  foreign  states.  It  yields  as  a  favor,  what  can 
not  be  claimed  as  a  right,  but  what  it  is  within  the  Legislature  to 
permit." 


In  the  case  of  Ooodman,  7  N.  P.,  201,  where  the  Surrogate 
Court  of  New  York  issued  a  commission  to  William  F.  Fox,  of 
Cincinnati,  Ohio,  authorizing  the  said  Fox  to  examine  witnesses 
in  Ohio,  to  certify  the  depositions  as  directed  to  the  court  issu- 
ing the  same,  and  said  Fox  in  pursuance  of  said  commission  is- 
sued subpoenas  to  certain  witnesses  requiring  them  to  appear  be- 
fore him  for  the  purpose  of  giving  their  testimony,  the  peti- 
tioner refused  to  obey  the  subpoena  and  refused  to  be  sworn,  the 
commissioner  ordered  and  adjudged  that  he  be  imprisoned  m 
the  county  jail  until  petitioner  would  submit  to  be  sworn ;  where- 
upon the  petitioner  filed  a  petition  in  habeas  corpus  in  the  com- 
mon pleas  court  and  was  discharged.  In  deciding  that  case, 
Judge  Sayler  says : 

**In  this  case  the  commissioner  derived  his  authority  from  the 
state  of  New  York  under  the  laws  of  New  York  and  by  Section 
5269  (old  number)  his  authority  to  take  a  deposition  in  this  state 
is  recognized.  But  I  do  not  think  it  was  the  intention  of  the  Legis- 
lature to  thereby  vest  in  him,  as  an  oflScer,  authority  to  punish  a 
witness  for  contempt  by  imprisonment."    Ibid,  208. 

In  New  York  it  has  been  held  that  a  notary  public  of  that  state 
when  engaged  in  taking  depositions  by  virtue  of  a  commission 
issued  and  directed  to  him  from  a  court  of  a  sister  state,  has  no 
power  to  punish  for  contempt,  a  witness  who  refuses  to  appear 
and  testify  when  directed  by  said  notary.  The  ruling  is  based 
on  the  fact  that  the  notary  derived  his  authority  from  the  court 
of  a  foreign  state  and  not  from  the  laws  of  New  York.  People 
V.  Leuhischer,  51  N.  Y.  S.,  735 ;  affirmed  in  54  N.  Y.  S.,  869 ;  34 
App.  Div.,  577. 
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In  deciding  this  case  the  court  of  appeals  say : 

"The  commissioner  derived  no  authority  and  does  not  exercise 
any  judicial  function  under  the  laws  of  the  state  of  New  York. 
He  is  not  connected  in  any  way  with  the  administration  of 
justice  in  this  state.  The  process  that  he  has  issued  is  to  enforce 
an  order  of  the  court  of  the  state  of  Colorado,  directing  him  to 
take  the  evidence  of  this  relator  and  transmit  it  to  such  foreign 
court  for  the  purpose  of  the  trial  of  that  action  in  such  courts 
His  power  to  act  is  derived  entirely  from  the  appointment  of  the 
court  of  another  state.  The  action  in  which  he  assumes  to  act  is 
pending  before  the  court  of  another  state.  •  •  •  '^^e  come 
then  to  the  question  as  to  whether  or  not  authority  given  to 
an  individual  who  is  not  connected  with  the  administration  of 
justice  in  this  state,  who  has  no  judicial  power  vested  in  him  by 
either  the  Constitution  or  the  Legislature,  not  connected  in  any 
way  with  any  of  the  courts  in  whom  the  judicial  power  is  vested, 
can  be  authorized  by  the  Legislature  to  issue  a  process,  which 
shall  be  a  process  of  law  by  which  an  individual  may  be  deprived 
of  his  liberty  or  his  property.  It  can  hardly  be  claimed  that  'this 
commissioner  and  notary  public'  is  connected  with  the  judicial 
department  of  the  government  of  this  state.  He  does  not  act  by 
virtue  of  his  holding  the  office  of  notary  public  within  this  state. 
The  addition  of  that  title  to  his  name  is  merely  descriptio  per- 
sonae.  He  is  not  appointed  by  any  state  authority,  but  is  ap- 
pointed by  the  court  of  a  foreig^  state.  He  may  well  be  a  citizen 
of  a  foreign  state,  owing  it  his  allegiance.  The  proceeding  in 
which  this  committment  was  granted  was  not  one  originated  or 
pending  in  the  courts  of  this  state.  It  was  begun  in  a  district 
court  in  the  state  of  Colorado;  that  portion  of  it,  which  is  to  be 
performed  in  this  state  was  originated  by  an  order  of  that  court, 
is  pending  under  the  direction  of  that  court,  and  may  be  brought 
to  an  end  at  any  time  when  that  court  sees  fit  to  do  so.  •  •  • 
The  person  before  whom  it  is  conducted,  although  he  happens  to 
be  a  notary  public  of  this  state,  gets  no  power  to  act  from  any  of 
the  constituted  authorities  of  this  state." 

After  the  above  decisions,  the  Legislature  of  New  York  enacted 
new  statutes,  designed  to  meet  the  objections  set  forth  in  the  de- 
cisions referred  to.  The  dedimus  or  commission  in  the  present 
case  is  issued  out  of  the  circuit  court  of  the  state  of  ^lissouri, 
directed  to  a  notary  public  in  Ohio,  authorizing  him  to  perform 
certain  acts;   in  other  words,  it  is  a  command  of  the  ]^IiBsouri 
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court  to  do  certain  acts  and  retam  the  commission  or  dedimus 
to  the  court  issuing  the  same. 

The  fact  that  the  notary's  name  is  omitted  in  the  commission  or 
dedimus  is,  in  my  opinion,  of  no  great  consequence.  In  either 
case,  the  power  to  act  comes  from  the  Missouri  court.  Mr.  Ebdl, 
as  notary  of  Ohio,  in  assuming  to  take  the  deposition  as  com- 
manded by  the  commission  or  dedimus,  was  not  complying  with 
the  law  or  rules  of  practice  governing  the  taking  of  depositions 
to  be  used  in  this  state.  He  was  complying  with  the  command 
emanating  from  the  court  of  Missouri  and  permitted  by  the  stat- 
ute of  Ohio,  providing  the  witness  would  appear  and  give  his 
testimony,  but  with  no  power  to  punish  for  contempt  a  recusant 
witness. 

It  may  be  said  that  if  a  notary  of  this  state  can  not  punish  for 
contempt  in  taking  a  deposition  in  a  cause  pending  in  a  foreign 
state,  justice  may  be  impeded,  unless  the  witness  is  willing  to 
testify. 

The  furtherance  of  justice  demands  the  compulsory  attend- 
ance and  testimony  of  recusant  witnesses  residing  in  this  state, 
whenever  needed  to  be  used  in  Causes  pending  in  sister  states. 
If  at  the  present  time  this  power  is  not  mandatory,  but  permis- 
sible only,  it  is  the  duty  of  the  Legislature  of  our  state  to  supply 
the  necessary  legislation.  However  it  is  well  to  safe-guard  the 
taking  of  depositions,  as  the  power  may  be  diverted  from  its 
legislative  purpose  to  a  purpose  of  discovery  or  the  pursuit  of  in- 
quisitorial investigations  or  other  abuses.  The  Legislature  per- 
haps did  not  overlook  its  liability  to  such  an  abuse  and  may,  for 
that  reason,  have  left  it  in  the  power  of  the  person  to  protect  him- 
self by  refusing  to  testify. 

In  view  of  the  law  as  I  find  it  declared  in  the  cases  which  have 
been  decided,  and  in  view  of  the  legislation  of  other  states  as 
well  as  our  own,  I  have  come  to  the  conclusion  that  a  notary  pub- 
lic of  this  state  in  taking  depositions  by  virtue  of  a  dedimus  or 
commission  issued  by  a  court  of  another  state  and  in  which  the 
original  case  is  pending  has  no  power  to  commit  a  recusant  wit- 
ness for  contempt. 

I  have  not  reached  this  conclusion  without  some  hesitation,  but 
at  the  same  time  with  the  clear  conviction,  that  if  the  power  is 
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to  exist,  it  is  far  better  that  it  should  exist  by  express  legislative 
authority,  with  proper  safe-guards  against  its  abuse,  than  that 
it  should  exist  by  implication  and  without  them. 

The  petitioner  is  discharged  and  an  entry  may  be  prepared 
accordingly. 


UABUTY  FCNt  LOSS  OT  MOBATK  COURT  FUNDS. 

Common  Pleas  Court  of  Hamilton  County. 

State  op  Ohio,  ex  rel  Stanley  Stbuble  bt  Aii,  v.  Howard 

FeBRES  et  Ali. 

Decided,  December,  191L 

Ofice  and  OjBUcer—Prolfate  Court  Funds  Lost  Through  Bank  Failure— 
JUoMItly  of  the  Judge  Holding  Office  at  the  Time  and  of  His  Suc- 
cessors Therefor — Voluntary  Assumption  of  Fictitious  Account-— 
Statute  of  Limitations  Not  Applicable,  When — Section  11226. 

The  Commercial  Bank  of  Cincinnati  foiled  in  1895  having  therein  on 
deposit  a  large  sum  of  money  deposited  by  the  probate  Judge  of 
Hamilton  county.  Through  the  payment  of  diYidends  from  time 
to  time  this  became  reduced  in  amount  until  on  final  distribution 
a  balance  of  $634.61  remained  unpaid.  This  shortage  was  carried 
by  the  Judge-  holding  office  in  1895  and  those  who  hare  succeeded 
him  as  a  cash  asset  on  the  books  of  the  court  The  present  ac- 
tion was  brought  to  recover  the  amount  of  the  final  shortage  and 
the  several  Judges  were  made  defendants.    Held: 

L  Such  an  action  is  subject  to  the  ten  years  statute  of  limitations; 
and  the  incumbent  in  1895  having  been  re-elected  in  1897  and  again 
in  1900,  his  incumbency  conUnuing  until  1902,  the  right  of  action 
was  carried  forward  to  that  date  and  is  not  barred  by  the  statute. 

2.  Succeeding  Judges  having  voluntarily  assumed  the  fictiUous  account 
they  are  also  liable  on  their  official  bonds  for  the  amount  thereof! 

O'CONKELIi,  J. 

This  is  an  action  brought  by  the  commissioners  of  Hamilton 
county,  Ohio,  against  Howard  Ferris,  Kate  B.  Nippert  and 
Charles  P.  Malsbary. 

The  petition  recites  that  Howard  Ferris,  Carl  L.  Nippert  and 
C.  F.  Malsbary  were  probate  judges  of  Hamilton  county,  Ohio. 
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It  names  the  terms  during  which  each  held  office  and  says  that 
each  duly  gave  bond  in  accordance  with  Section  529  of  the  Be- 
vised  Statutes  of  Ohio  for  each  of  their  respective  terms.     Each 

bond  stipulates  among  other  things:  **Now  if  the  said shall 

faithfully  pay  over  all  money  received  in  his  official  capacity 
•  •  •  then  this  obligation  shall  be  .void. ' '  The  petition  then 
alleges  that  the  said  Ferris  did  not  faithfully  pay  over  all  money 
coming  into  his  hands  as  probate  judge  to  the  extent  of  $634.61. 
This  amount  was  part  of  a  large  sum  deposited  in  the  Commer- 
cial Bank  of  Cincinnati,  which  failed  and  went  into  liquidation, 
and  failed  to  pay  over  said  amount  to  said  Ferris  or  his  succes- 
sors. The  sum  on  deposit  in  the  Commercial  Bank  at  and  after 
the  time  of  its  failure  was  carried  on  the  books  of  the  probate 
court  as  *  *  cash  in  bank. ' '  When  the  term  of  Ferris  expired,  his 
successor,  Nippert,  accepted  it  as  such  and  carried  it  as  a  cash 
asset.  When  Nippert  died  his  successor,  Malsbary,  accepted  it 
as  such  and  carried  it  as  a  cash  asaet. 

The  petition  alleges  further  that  owing  to  the  method  of  keep- 
ing the  books  of  accounts  of  the  probate  court  the  said  variance 
from  actual  cash  on  hand  was  not  discovered  until  disclosed  by 
an  examination  made  by  the  state  authorities  in  1907.  The  peti- 
tion alleges  further  that  none  of  the  defendants  have  paid  over 
to  Hamilton  county  the  said  sum  or  any  part  thereof  and  that 
the  defendants  are  jointly  and  severally  liable  for  the  same. 

The  answer  of  Howard  Ferris  admits  his  incumbency  of  the 
office  of  probate  judge  and  the  giving  of  bond,  but  by  way  of  a 
first  defense  enters  a  general  denial.  By  way  of  a  second  defense 
he  pleads  the  statute  of  limitations,  which  he  avers  is  six  years. 

The  answer  of  Charles  F.  Malsbary  admits  his  incumbency  of 
the  office  of  probate  judge  from  the  19th  day  of  September,  1904, 
to  the  9th  day  of  February,  1909,  and  admits  that  when  he  took 
charge  of  the  probate  court  as  the  judge  thereof,  there  was  a 
shortage  on  the  books  of  said  court  of  $634.61  on  account  of  the 
failure,  and  liquidation  of  the  Commercial  Bank,  as  alleged  in 
the  petition,  but  he  alleges  that  this  sum  had  been  paid  and 
that  on  the  16th  day  of  November,  1906,  Kate  B.  Nippert,  as  ex- 
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eentrix  of  Carl  L.  Nippert,  voluntarily  paid  to  him  as  said  pro- 
bate jndge  the  full  amount  of  said  shortage,  and  that  as  sudi 
probate  judge  he  gave  her  as  executrix  a  good  and  valid  and  full 
receipt  for  the  same,  and  that  the  said  books  of  account  of  said 
court  have  been  ever  since  in  balance  on  account  of  the  payment 
of  said  shortage,  all  of  which  is  shown  by  the  accounts  kept  in 
the  books  of  said  probate  court. 

Kate  B.  Xippert  answers  individually  and  as  administratrix 
of  the  estate  of  Carl  L.  Nippert.  She  admits  the  deposit  of  the 
funds  in  the  Commercial  Bank  and  the  shortage  of  the  county 
funds  in  the  amount  set  out  in  the  petition,  which  said  sum  had 
been  carried  as  a  cash  asset.  By  way  of  special  defense  she 
says  that  individually  and  not  as  administratrix  of  the  estate  of 
her  husband,  on  or  about  the  16th  day  of  November,  1906,.  acting 
under  a  mistake  both  of  law  and  of  fact,  she  paid  said  sum  to  the 
then  probate  judge,  Malsbary.  Thereafter,  when  apprised  of 
the  real  facts  in  regard  to  the  alleged  shortage  she  applied  to  the 
commissioners  of  Hamilton  county,  who  set  aside  the  said  sum 
as  a  separate  fnnd  in  the  country  treasury  in  her  name.  She 
denies  further  any  liability  on  the  part  of  any  of  the  probate 
judges. 

It  is  the  contention  of  the  defendants  as  disclosed  in  fheir 
iMieis  that  the  defendants  are  not  liable  because,  first,  of  the 
statute  of  limitations,  and  secondly,  irrespective  of  the  statute, 
because  there  is  no  liability  on  the  part  of  defendants,  due  care 
having  been  exercised  on  the  part  of  the  defendant  Ferris  in 
selecting  a  bank,  and  the  loss  of  the  money  having  occurred 
through  no  overt  act  of  any  defendant,  but  by  reason  of  facts 
beyond  their  control. 

It  is  their  contenti<m  further' that  the  liability  accrued  at  the 
time  of  the  faUure  of  the  Commercial  Bank,  or  in  any  event, 
prior  to  1902,  when  Jndge  Ferris  ceased  to  be  probate  judge. 

Conceding  that  the  bank  failed  in  1895  as  stated  in  their  briefs, 
and  that  the  terms  of  Judge  Ferris  thereafter  expired  respec- 
tively in  1897,  in  1900  and  1902,  it  is  difficult  to  see  how  he  could 
avoid  liability  simply  because  one  term  of  office  expired  and 
another  began. 
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It  ihust  be  remembered  that  these  actions  are  not  against  the 
bondsmen,  but  against  the  officials  themselves.  The  county  has 
a  right,  if  it  sees  fit,  to  disregard  the  sureties  and  seek  to  hold 
the  principals  on  the  bonds.  Regardless  of  what  might  be  con- 
cealed from  his  bondsmen,  the  judge  himself  had  knowledge  of 
the  status  of  affairs,  and  as  by  our  statutes  the  probate  judge  is 
also  ex-officio  his  own  clerk,  he  was  at  liberty  to  carry  his  funds 
and  balances  in  any  manner  of  his  own  selection.  Although  the 
Commercial  Bank  had  failed  and  the  outcome  was  problematical, 
and  although  he  could  not  withdraw  them  or  draw  on  them  as 
a  deposit  for  a  single  penny,  he  chose  to  carry  on  his  books  and 
report  to  the  county  commissioners  periodically  that  the  funds 
he  had  deposited  there  were  "cash  in  bank"  or  a  cash  asset. 
Although  theoretically  each  of  his  terms  was  an  entity  in  itself, 
yet  practically  and  in  the  eyes  of  the  law  there  was  no  severance 
of  his  relationship  to  the  probate  court  and  of  his  control  over 
its  books  and  its  funds  until  his  connection  with  the  court  ceased 
in  1902,  and  Carl  L.  Nippert  became  probate  judge.  Therefore, 
the  cause  of  action  as  against  him  did  not  accrue  until  1902, 
when  on  leaving  office  he  failed  to  turn  over  to  his  successor  "all 
moneys  received  in  his  official  capacity." 

It  has  been  repeatedly  held  in  Ohio  and  elsewhere  that  a  pub- 
lic officer  can  not  escape  a  statutory  liability  through  theft,  the 
failure 'of  a  bank,  or  other  circumstances  beyond  his  control. 
When  through  his  official  bond  he  contracts  "to  faithfully  pay 
over  all  moneys  received  in  his  official  capacity,"  he  makes  a 
binding  contract  permitting  of  no  exceptions  not  strictly  pro- 
vided for  in  the  bond  itself.  The  bond  being  plain  and  unambig- 
uous in  its  terms  should  be  treated  as  any  other  written  contract. 

The  rule  is  otherwise  where  the  officer  is  not  so  bound  by  the 
terms  of  his  bond,  and  in  many  states  where  there  is  no  statutory 
provision,  the  common  law  requirements  of  "due  care"  is  all 
that  is  demanded  of  the  official,  but  such  is  not  the  law  in  Ohio. 

But  his  counsel  contend  that  the  action  is  barred  by  the  stat- 
ute of  limitations,  which  they  assert  is  the  limit  of  six  years. 
This  contention  is  hardly  tenable.  Section  11226  of  the  General 
Code  provides : 
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''An  aetion  on  the  official  bond  or  undertaking  of  an  officer, 
assignee,  trustee,  executor,  administrator  or  guardian,  or  on  a 
bond  or  undertaking  given  in  pursuance  of  statute  shall  be 
brought  within  ten  years  after  the  cause  thereof  accrued." 

The  petition  on  its  face  clearly  shows  that  the  action  is  against 
the  probate  judges  on  their  bonds.  It  is  not  an  action  for  a 
failure  to  pay  over  money  had  and  received.  It  is  an  action  on 
official  bonds,  hence  is  subject  only  to  the  provisions  of  Section 
11226.  The  limitation  is  ten  years  and  not  six  years.  The  plea 
of  the  statute  of  limitations  is  therefore  unavailing,  the  petition 
having  been  filed  in  1909.  As  the  terms  of  office  of  Judges  Nip- 
pert  and  Malsbary  succeeded  that  of  Judge  Ferris,  it  necessarily 
foDows  that  the  plea  of  the  statute  as  to  them  is  likewise  un- 
availing. 

The  further  question,  however,  presents  itself  regarding  them, 
as  to  what  extent,  if  any,  they  are  liable  in  having  accepted  the 
statement  of  the  account  in  the  Commercial  Bank  in  lieu  of  the 
cash  itaelf .  No  question  of  fraud  or  mistake  has  been  pleaded 
<m  their  behalf.  For  the  purposes  of  this  case  it  must  be  held 
that  they  were  fully  cognizant  of  the  status  of  affairs  and  each 
aequieseed  in  the  situation  as  he  found  it.  In  the  first  place, 
then,  each  aasumed  the  responsibility  of  this  being  a  cash  asset, 
otherwise  each  would  have  repudiated  it,  having  knowledge  that 
there  was  a  deficit  between  the  amount  of  cash  actually  in  the 
possession  of  the  court  and  what  purported  to  be  cash  on  hand. 
After  a  voluntary  assumption  of  the  fictitious  account,  can  they 
now  be  heard  to  say  that  they  did  not  receive  the  money;  that 
the  account  being  fictitious  and  that  not  having  received  the 
money,  they  are  not  liable  for  its  loss?  If  they  accept  such 
alternative  are  they  not  still  liable  under  their  bonds  wherein 
they  obligated  thenuKlves  to  faithfully  discharge  the  duties  of 
their  office,  when  they  voluntarily  carried  a  fictitious  account, 
the  money  not  being  in  the  possession,  custody,  or  even  under 
the  control  of  the  court,  there  being  in  fact  a  deficit?  If  Judge 
Nippert  accepted  from  his  predecessor.  Judge  Ferris,  as  cash  a 
doubtful  asset  in  process  of  liquidation  and  carried  that  itCTi  on 
his  books  as  cash,  making  periodical  reports  of  such  as  cash  to 
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the  county  commissioners  at  the  periods  required  by  law,  and  if, 
as  a  matter  of  fact,  it  was  not  on  hand,  then  he  is  liable  under  his 
bond  for  the  deficiency.  Similarly  if  Judge  Malsbary  accepted 
the  accounts  of  Judge  Nippert  as  being  correct  and  carried  on  his 
books  as  cash  an  item  which  was  not  in  existence  and  cash  which 
he  did  not  have,  periodically  reporting  this  item  as  cash  to  the 
county  commissioners  when  as  a  matter  of  fact  he  did  not  have 
such  cash  on  hand,  then  he  is  liable  under  his  bond  for  the  de- 
ficiency. 

The  county  commissioners  in  this  petition  have  sued  two  judges 
and  the  administratrix  of  the  other  who  died  during  his  term 
of  office,  alleging  that  they  are  jointly  and  severally  liable. 

The  court  finds  that  the  petition  states  a  good  cause  of  action 
against  each  defendant.  The  court  further  finds  that  the  de- 
fenses as  pleaded  and  elaborated  in  the  briefs  of  counsel  are 
not  good  in  law  save  only,  of  course,  the  pleas  of  the  general 
denial  and  of  payment. 

Mrs.  Kate  B.  Nippert,  widow  of  Carl  L.  Nippert,  answering 
as  an  individual,  says  that  acting  as  an  individual  and  not  as 
administratrix  of  her  husband's  estate,  and  acting  under  a  mis- 
take both  of  law  and  of  fact,  she  paid  the  sum  of  $634.61  to  Ham- 
ilton county.  If  this  be  true,  she  should  be  relieved  and  the 
money  refunded.  And  her  answer  avers  a  willingness  on  the 
part  of  the  county  commissioners  to  make  such  restitution  under 
certain  contingencies.  This  answer,  however,  csn  not  be  passed 
on  as  a  question  of  law,  for  taken  in  connection  with  the  answer 
of  Judge  Malsbary,  both  raise  such  questions  of  fact  as  are  only 
capable  of  adjustment  by  a  jury. 

The  petition  prays  for  a  money  judgment  in  the  sum  of  $634.- 
61.  Such  cause  on  the  issues  remaining  under  the  several  an- 
swers is  one  for  submission  to  a  jury,  a  jury  not  having  been 
waived.  It  is  therefore  ordered  that  this  cause  be  sent  to  a  jury 
room  for  submission  to  a  jury  on  the  questions  of  fact  involved. 
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SKHTS  UNHOL  A  OOffTKACT  OT  PURCHASE  MAMt 

SY  Acnrr. 

OGmmon  Pleas  Court  of  Mnskiiisinii  Oomity. 

TOPFBS  fttOS.  y.  F.  BOHN  BT  ALl 

Decided,  Januarj  Term,  1911. 

A^emep — Camtirmciive  Tnut  Under  OotUrmet  of  FmrOtmae  Mmiered  Imto 
5y  A#0a#— VefldoTf  Proper  ParHeg  to  AMom  5y  Primeip^  for  Carrp- 
im§  omt  of  Apreetmeml—InfuMCiiom — Commig  Propetip  Mop  te  AM 
hp  Commtp  OommisHamert  of  Privaie  BMe. 

t.  Where  one  ects  as  aeent  to  make  a  eertain  pnrchaae  at  an  agreed 
eampensatkm,  and  after  effecting  tiie  pnrdiase  refoaea  to  reeog- 
niae  the  interest  of  lUs  principal  in  the  eontraetp  a  eooatmettve 
traat  la  cnated  In  the  property  in  fiavor  of  the  prindpaL 

2.  In  aoch  a  case  the  persons  with  whom  the  agent  haa  neeotlated  for 
the  propciiy  and  to  whom  lie  has  paid  a  part  of  tiie  puthaae  priee 
are  proper  partiea  to  an  action  by  the  prlneipai  for  a  eompietioa 
of  die  contract  and  a  recognition  off  hia  ria^ts  tlierein;  and  npon 
tender  of  the  amount  remaining  due  nnder  the  contract  lie  Is  cn- 
titled  to  an  injunction  against  transfer  of  the  property  to  the 
agent  and  decree  for  its  transfer  to  him. 

C.  D.  Saviers  and  Charles  Lemert,  for  plaintiff. 
ElbhU  &  Pughy  eonti^ 

FSAZOEBy  J. 

The  qoestions  to  be  decided  in  tliis  case  arise  npon  a  motion 
to  disBolYe  a  tonporary  injunction  heretofore  allowed,  which 
motkm  is  presented  by  the  defendant,  Bohn;  also  npon  a  de- 
mnner  to  the  petition  presented  by  the  county  commisBioners. 

Both  the  demnrrer  and  the  motion  to  dissolve  admit  the  tmth 
of  the  allegations  of  the  petition  that  are  well  pleaded,  t.  e.,  for 
the  purposes  of  this  ease,  but  that  the  facts  stated  in  the  petition 
do  not  warrant  the  relief  prayed  for,  by  way  of  an  injunction,  nor 
entitie  the  plaintiff  to  the  remedy  against  the  county.  I  need 
not  repeat  the  allegations  of  this  petition.  Counsel  are  familiar 
with  than. 
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Counsel  for  Bohn  &  Eem  urge  that  the  remedy  at  law  is 
adequate  and  that  there  is  no  place  here  for  a  temporary  injunc- 
tion. They  assert  that  a  recovery  by  way  of  damages  would 
be  adequate. 

The  pi^secuting  attorney,  representing  the  county  commis- 
sioners, urges  that  no  cause  of  action  is  stated  in  this  petition 
against  the  oommissioneni. 

Now  what  is  the  theory  of  this  action  t  I  think  there  is  some 
misconception  about  it.  I  conceive  the  theory  of  this  action  to 
be  an  action  to  enforce  a  constructive  trust.  By  the  terms  and 
allegations  of  the  petition,  an  agent  was  employed  to  purchase 
certain  property  for  his  principal,  and  has  taken  a  contract  in 
his  own  name  and  acquired  property  rights  thereunder,  and 
the  principal  is  now  here  seeking  to  have  this  contract  and  the 
rights  thereunder  transferred  to  it. 

As  I  have  said,  this  is  an  action  to  establish  a  constructive 
trust  growing  out  of  a  fiduciary  relationship  (and  the  relation  of 
principal  and  agent  is  always  a  fiduciary  one). 

The  prayer  of  this  petition  may  have  misled  counsel,  and  I 
will  read  the  substance  of  it.  First,  the  prayer  is  that  a  restrain- 
ing order  be  allowed  against  the  defendants,  Bohn  &  Eem,  from 
transferring  any  rights  under  this  contract  or  from  selling  or 
transferring  the  contract  itself,  and  that  the  plaintiff,  on  final 
hearing,  may  be  deemed  to  be  the  true  owner  of  the  contract 
for  the  purchase  of  the  superstructure  aforesaid,  and  that  the 
county  commissioners  of  Muskingum  county,  Ohio,  may  be  or- 
dered and  directed  to  correct  their  records  so  as  to  show  the 
true  facts,  and  be  orderd  and  directed  to  enter  into  a  written 
contract  with  this  plaintiff,  etc.  There  is  also  a  prayer  that 
the  plaintiff  be  awarded  damages  in  the  sum  of  $2,000. 

Assuming  that  the  allegations  of  this  petition  that  are  well 
pleaded  are  true,  Bohn  was  agent  of  the  plaintiff,  authorized  by 
the  plaintiff  to  enter  into  a  contract  not  to  exceed  a  certain  sum, 
for  the  purchase  of  this  superstructure,  and  the  allegations  of 
the  petition  are  that  Bohn,  in  violation  of  his  relationship  and 
the  duties  thereby  imposed  upon  him,  took  this  contract  to 
himself. 
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Uinm  that  state  of  f acta,  without  anything  elae  being  shown, 
I  think  the  law,  nnder  the  anthorities,  clearly  raises  what  is 
termed  a  oonstmetiTe  trust,  independent  of  any  question  of 
fraud. 

The  first  view  I  had  about  this  case  was  that  the  sale  of  this 
superstructure,  under  our  statutes,  was  illegal,  finr  the  reason 
that  the  county  commissioners  had  not  proceeded  in  a  proper 
way,  but  it  seems,  after  an  examination  of  the  statutes,  that  the 
court  was  wrong  as  to  that  theory.  The  prosecuting  attorney  has 
said  to  the  court  here  in  his  argument,  that  there  is  no  statute 
preyenting  the  sale  by  the  county  commissioners,  at  private  sale, 
of  property  owned  by  the  county.  I  have  no  doubt  that  is 
true.  Counsel  for  the  plaintiff  have  stated  Ihat  there  seems  to 
be  no  statute  governing  the  sale  of  county  property,  property 
owned  by  the  county,  by  the  commissionerB,  at  private  sale.  As 
I  have  said,  the  authorities  are  clear  that,  under  the  eirenm- 
stances,  a  constructive  trust  arises. 

In  1  A.  ft  £.  Ency.,  Ist  Ed,  p.  378 : 

''An  agent  with  power  to  buy  may  not  purchase  for  himself. 
A  purchase  by  an  agent  in  his  own  name  in  matters  within  the 
purpose  of  his  agency,  creates  a  constructive  trust  fc^  his  prin- 
cipaL" 

As  I  have  said,  the  allegations  of  this  petition  are  that  Bphn 
was  the  agent  of  the  plaintiff  in  this  matter,  and  his  compensa- 
tion had  been  agreed  upon,  and  the  things  that  he  was  to  do  are 
set  out  in  this  petition.*  Again,  in  1  A.  ft  E.  Enc^.,  2d  Ed.,  p. 
1062: 

• 

''An  agent  to  purchase  will  not  be  allowed,  without  the  intel- 
ligent assent  of  tiie  principal,  to  purchase  for  himself  and  hold 
property  in  his  own  name,  unless  he  has  openly  and  notoriously 
discharged  Hniiv^lf  from  his  agency,  and  a  purchase  in  his  own 
name  will  be  regarded  as  made  on  behalf  of  his  principal,  for 
whom  he  will  be  considered  a  trustee. "  And  a  great  many  other 
authorities  are  cited. 

In  31  Cyc,  cited  in  the  argument  this  morning,  the  following 
is  found: 

"Likewise  an  agent  must  not,  without  his  principal's  full 
Imowledge  and  consent,  purchase  for  himself  property  which 
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he  is  employed  to  purchase  for  his  principal.  If  he  does  so,  it 
is  a  breach  of  faith,  and  he  will  be  regarded  as  holding  the  prop- 
erty so  purcjiased,  or  the  proceeds  thereof,  in  trust  for  his  princi- 
pal, although  he  contributes  his  own  funds  to  the  purchase,  and 
he  may  be  compelled  to  convey  the  property  to  his  principal  upon 
being  reimbursed  and  upon  his  principal's  complying  with  the 
contract  of  purchase. ' ' 

I  have  examined  a  number  of  other  authorities,  in  addition  to 
those  cited.  In  67  Atlantic,  999,  Bergner  v.  Bergner,  the  second 
paragraph  of  the  syllabus  is  as  follows : 

"Where  an  agent  to  purchase  purchases  for  himself,  he  ac- 
quires nothing  thereby,  though  he  contributes  his  own  means 
to  effect  it,  and  the  product  will  belong  to  his  principal." 

In  this  case,  a  son  was  acting  as  agent  for  his  mother,  who 
had  furnished  him  money  with  which  to  buy  certain  stock.  Out 
of  his  own  funds  he  bought  certain  other  stock,  and  the  mother 
instituted  the  suit  against  him  to  have  the  stock  transferred  to 
her,  on  the  ground  that  he  was  acting  as  her  agent.  The  decree 
of  the  lower  court  was  that  the  defendant  be  ordered  and  directed 
to  assign  all  of  the  stock  to  the  complainant  and  to  account  to 
her  for  the  dividends  received;  and  the  court  of  appeals,  in 
passing  upon  the  matter,  say : 

'^An  agent  to  purchase  will  not  be  allowed  to  purdiase  for 
himself  and  to  hold  the  property  in  his  own  name,  unless  he 
has  openly  and  notoriously  discharged  himself  from  his  agency." 
Citing  the  authority  that  I  have  alreadycited  in  the  1st  A.  &  B. 
Ency.,  2  Ed.,  p.  1082. 

In  52  Atlantic,  p.  197,  will  be  found  a  case  in  which  an  agent 
was  instructed  to  buy  certain  property  at  an  attachment  sale, 
and  he  was  authorized  to  bid  as  high  as  $900  for  the  property. 
He  did  not  attend  the  sale,  but  he  got  somebody  else  to  go  and 
attend  the  sale  and  bid  $800,  and  he  got  the  properly.  There- 
upon, he  turned  around  and  sold  it  to  the  agent,  and  the  princi- 
pal brought  an  action  against  the  agent,  and  it  was  decreed  that 
the  agent,  under  those  circumstances,  held  this  property  in  trust 
for  the  principal.  I  will  not  take  time  to  further  comment  upon 
the  case,  but  the  principles  already  announced  were  applied  in 
the  case. 
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Agtan,  In  24  N.  E.  B.,  827,  Edwards  y.  DaoUy: 

"Where  an  agent  pnrchases  in  his  own  name,  with  trust  fonds, 
the  yery  property  which  his  principal  anthorized  him  to  pnr- 
ehaae,  the  title  is  in  the  principal  as  soon  as  the  pnrehase  is 
made,  and  such  title  is  not  affected  by  the  fact  that  the  agent 
used  the  money  furnished  for  his  own  nse  and  purchased  the 
property  with  money  derived  from  other  sources." 

This  was  a  case  of  the  purchase  of  personal  property — a  lot 
of  hides.    It  is  a  New  York  case. 

Under  these  cases,  therefore,  the  law  seems  to  be  well  settled, 
and  following  out  the  lines  of  these  cases,  assuming  the  facts 
in  this  petition  to  be  true,  plaintiff  would  have  the  right  to  be 
decreed  the  benefits  of  this  contract,  to  have  this  contract  as- 
floigned  to  him,  and  a  decree  providing  that  this  property  that 
was  acquired  under  this  contract  be  held  in  trusc 

In  fUs  view,  the  other  parties  to  the  suit  are  not  only  proper 
parties  but  necessary  parties  here. 

The  averments  of  this  petition  are  that  this  contract  was  not 
jet  eompleted,  that  nothing  but  a  cheek  for  $500  had  been  de- 
livered, that  the  balance  of  the  purchase  price  had  not  yet  been 
paid.  Therefore,  the  county  commissioners  would  be  proper 
parties  here,  because  they  are  a  party  to  the  contract  which  tins 
plaintiff  is  seeking  to  complete  and  to  have  transferred  to  itself, 
with  the  rights  arising  thereunder.  Plaintiff  would  also  have 
the  remedial  right,  by  way  of  injunction,  to  prevent  a  transfer 
of  the  property.  That  doctrine  is  stated  in  the  case  cited  this 
morning,  found  in  5  L.  B.  A.,  1173.  I  need  not  repeat  that  case. 
There  are  two  cases  there  to  the  same  effect. 

Another  principle  is  involved  here.  It  is  a  well  settied  prin- 
ciple of  the  law  of  agency  that  an  undisclosed  principal  may 
sue  a  third  party  on  contracts  made  by  his  agent  when  he  dis- 
covers him,  apd  the  converse  of  this  proiK)fiition  is  true.  A  third 
party  n*<^i^g  a  contract  with  an  agent  for  an  undisclosed  prin- 
cipal may  sue  that  principal  when  he  discovers  him.  So  here, 
assuming  the  allegation  to  be  true,  if  in  fact  Bohn  made  the 
pnrehase  for  this  plaintiff,  though  undisclosed,  these  ccmmiis- 
akmers  here  would  have  the  right  to  enforce  this  contract  against 
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the  undisclosed  principal.    There  can  be  no  question  about  that. 

As  I  have  said,  the  averments  are  that  this  contract  has  not 
yet  been  <5ompleted,  that  nothing  but  a  $500  check  has  so  far 
been  turned  over  to  the  commissioners.  It  was  stated  here  this 
moaning  that  this  contract  had  been  completed  and  payment 
fully  made  by  Bohn  &  Eern  to  the  commissioners.  Of  course, 
the  court  can  not  take  notice  of  that,  and  cah  only  note  what  is 
alleged  here  in  this  petition ;  but  there  is  a  feature  of  this  case 
to  which  no  consideration  was  given  in  argument,  at  least,  as 
I  recall  it 

It  is  laid  down  here  in  the  authorities  cited  this  morning,  and 
which  I  have  already  read,  that  the  agent  may  be  compelled  to 
convey  the  property  to  his  principal  on  being  reimbursed. 

If  this  principal  here  seeks  the  benefit  of  an  uncompleted  oon- 
tract,  it  seems  to  me  there  should  have  been  an  allegation  in 
plaintiff's  petition  of  tender  and  offer  to  complete  the  contract. 
It  is  asked  in  the  prayer  that  the  county  commisssioners  -be  or- 
dered to  accept  from  this  plaintiff  the  sum  of  $1,275  for  the 
purchase  of  the  superstructure  as  aforesaid;  but  in  my  judg- 
ment that  does  not  go  far  enough.  A  tender  should  have  been 
made  to  the  county  commissioners  of  the  full  amount  of  this 
purchase  price,  or  any  balance  that  was  due  upon  it.  No  tender 
is  alleged  here  and  none  is  urged  to  have  been  kept  up  in  court. 
Now  if  it  be  true  that  Bohn  &  Kern  have  paid  this  purchase  price, 
then  a  tender  should  be  made  to  Bohn  &  Eern,  because  the  author- 
ities are  dearly  to  the  effect  that  upon  beihg  reimbursed  the 
agent  may  be  compelled  to  assign  the  contract  and  the  benefits 
arising  thereunder. 

It  may  be  that  at  the  time  this  petition  was  drawn  it  was  not 
known  just  what  the  facts  were  about  that.  I  do  not  know  how 
that  is.  I  do  know  that  it  was  stated  here  this  morning  that 
pa3rment  in  full  had  been  made  upon  this  contract.  Viewing 
this  case  as  a  purely  equitable  action,  I  think  that  a  good  cause 
of  action  is  stated  here,  especially  if  tender  should  be  made  to 
these  commissioners,  if  they  have  not  been  paid  in  full,  or  to 
the  proper  party.  I  do  not  know  who  the  proper  party  would 
be  to  whom  to  make  the  tender.    Bohn  would  be  entitled  to  his 
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eompenBatioii  and  a  tender  of  il  In  other  words,  this  plaintiff 
ean  not  baye  the  benefit  of  thk  oontraet^  nnleas  it  tenders  to  the 
eoonty  the  amoont  jet  dae  npon  the  eontract  or  to  Bohn  ft  Kern 
the  amount  they  have  advanced  aa  the  oontraet^  together  with 
their  eompenaationy  beeaoae  he  who  seeks  eqnity  most  do  eqnity. 
If  sneh  an  amendment  were  made  here  to  this  petition  (and 
I  will  grant  that  leave,  because  I  think  it  would  be  in  the  inter- 
est of  jnstiee),  eonstming  this  petition  in  this  lii^t,  the  eourt 
win  overrule  this  demurrer  and  this  motion;  but  if  no  tender 
18  made  and  no  amendment  filed  here  setting  up  that  such  tender 
has  been  made  as  I  have  su^ested,  then  the  court  will,  at  a  later 
di^,  sustain  both  this  demurrer  and  this  motion. 


MJUEY  PtOM  OBSntUCnON  ON  SOMCWALIL 

Cdmmon  Fleas  Oonrt  of  Preble  Ooonty. 

FoBBSST  D.  Williams  v.  YniLAOB  op  Eaton. 

Decided,  Noyembor  14,  1910. 

Bidewafk—Dutw  of  ViUage  with  Reference  to  01>strMctionM  Upon—FmO- 
%re  to  Mark  OhMtructUm  5y  Bignai  Lights— Minuterial  Funetiotu. 

1.  The  duty  of  a  YiUase  to  keep  its  streets  and  walks  free  from  ob- 

stmctioiis  is  a  ministerial  duty. 

2.  A  petition  which  aDeges  that  a  contractor,  with  knowledge  on  the 

part  of  the  Tillage,  erected  barriers  on  a  sidewalk  which  were  not 
marked  with  signal  or  danger  lights  during  the  night  time,  and  bj 
itason  of  the  negligence  of  the  TiUage  in  that  regard  the  plaintiff 
suffered  an  injury,  is  good  agiOnst  demurrer  by  the  village. 

y.  V.  Brumbaugh,  for  plaintiff. 
8,  B.  Foos,  contra. 

VnsHBtf  J. 

Heard  on  demurrer  to  petition. 

This  aetion  is  before  the  court  on  demurrer  by  the  defendant 
yQlage  to  the  amended  petition  of  the  plaintiff  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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The  action  is  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  based  upon  the  averments  in  his  amended  peti- 
tion in  substance  as  follows : 

The  plaintiff  avers  the  incorporation  of  the  village  under  the 
laws  of  Ohio ;  that — 

"On  October  4, 1909,  it  contracted  with  one  George  Linderman 
for  the  construction  of  a  cement  sidewalk,  under  the  supervision 
of  said  village,  on  the  east  side  of  Maple  street  in  said  village; 
that  about  October  5,  1909,  said  Linderman,  in  pursuance  of 
said  contract  commenced  the  necessary  excavation  for  the  con- 
struction of  said  walk  and  erected  an  obstruction  or  barrier  of 
heavy  timbers  across  said  sidewalk  and  entirely  obstructed  travel 
over  said  sidewalk;  that  said  obstruction  was  maintained  for  a 
considerable  time  and  was  not  supplied  with  signal  or  danger 
lights,  and  no  means  were  provided  to  warn  persons  passing  along 
said  sidewalk  of  the  erection  of  said  obstruction,  all  of  which  was 
known  to  the  defendant;  that  there  is  and  was,  at  the  time,  a 
large  amount  of  travel  upon  said  walk ;  that  on  October  8,1909, 
during  the  night  season,  said  sidewalk  was  negligently  and  care- 
lessly left  by  said  defendant  in  said  unsafe  and  dangerous  condi- 
tion; that  plaintiff,  on  said  night,  was  lawfully  walking  along 
said  sidewalk  and  was  wholly  unware  of  the  danger  and,  without 
fault  or  negligence  on  his  part,  he  ran  into  said  obstruction  across 
said  sidewalk  whereby  he  was  thrown  violently  upon  said  side- 
walk and  suffered  injury. " 

The  defendant  village  contends,  through  its  counsel,  that  the 
petition  does  not  show  any  duty  enjoined  by  law  upon  the  village 
to  have  been  violated.  Counsel  insists  that  the  village  is  only 
liable  for  the  failure  to  perform  a  ministerial  duty  whereby  one 
has  suffered  an  injury. 

The  court  is  of  the  opinion  that  the  contention  of  counsel  is 
correct  and  the  authorities  cited  by  him  maintain  his  proposi- 
tion and  can  not  be  disputed,  but  counsel  insists  that  the  village 
after  it  put  up  the  barriers  was  not  bound  to  furnish  some 
means  of  advising  users  of  walks  that  the  barriers  were  there, 
claiming  that  having  erected  the  barriers  it  had  performed  its 
whole  duty,  directly  in  opposition  to  his  authorities  and  case. 
It  is  the  imperative  duty  of  municipal  corporations  to  keep  the 
highways,  side  and  crosswalks  (which  are  part  of  the  high- 
ways) free  from  obstruction  and  nuisance,  and  this  is  a  min- 
isterial duty. 
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The  avennent  in  the  amended  petition  is  that  the  Tillage  negli- 
gently, with  knowledge  of  the  fact,  permitted  an  obstraetion 
acrofis  this  sidewalk  without  any  light  or  danger  signal  to  notify 
persons,  lawfully  using  the  sidewalk,  of  the  obstruction.  This 
would  be  a  violation  of  a  duty,  ministerial  in  its  nature,  imposed 
by  law  upon  the  village  and  if  the  plaintiff  is  able  to  establish 
that  fact  he  would  be  entitled  to  recover  against  the  village. 

The  allegations  in  the  amended  petition  are  not  as  definite  as 
the  court  thinks  they  should  be,  but  on  careful  examination  I  am 
of  the  opinion  that  the  i)etition  as  against  the  demurrer  is  good. 
A  motion  might  have  been  interposed  before  the  demurrer  and 
the  plaintiff  been  required  to  make  his  petition  more  definite  and 
eertain  in  relation  to  the  allegation  as  to  the  contract  and  the 
supervision  of  the  village  over  the  contractor,  and  the  knowledge 
that  the  viUage  had  as  to  the  want  of  a  danger  signal  to  warn 
pedestrians  of  the  obstruction  across  the  sidewalk. 

•  The  demurrer  wiD  therefore  be  overruled. 


AS  TO  UABUTY  OT  SUtKTIBS  KML  STATE  FUNM 


Gammon  Pleas  Conrt  of  Franklin  County. 
State  op  Omo  v.  Federal  Union  Sdbbty  Co. 

Decided,  June  17,  1911. 

Principal  and  Suretif — Knavcledge  of  Its  Own  Oflcers  U  Chargeable  to  a 
BUOe  in  Dealing  With  Suretiet — Bonde  Which  It  is  Not  Neceseary 
to  Renew — Provisions  of  Depository  Act  Which  Do  Not  Affect  the 
Hazard  of  the  Surety-Jurisdiction  of  State  Board  of  Deposit — Con- 
nivance Between  Principal  and  Officer — Giving  Bond  Releases  the 
Surety  Surety  for  State  Deposit  \ot  Liable  for  Money  Secretly 
Deposttedr-^ectUms  323,  326  and  327. 

1.  The  sUte  in  dealing  with  a  bank  and  surety  company  as  to  deposits 
of  state  moneys,  nnder  the  provisions  of  Section  326,  is  chargeaUe 
with  knowledge  possessed  by  the  state  treasurer,  and  is  incapaci- 
tated by  reason  of  any  legal  omission  or  commission  in  his  dealings 
with  a  bank  as  an  individual  with  reference  to  monies  belonging 
to  the  state. 
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2.  No  renewal  is  necessary  of  a  bond  given  to  secure  repayment  of 

monies  belonging  to  the  state  which  have  been  loaned  to  a  bank 
under  the  depository  act. 

3.  The  provisions  of  Section  327,  relating  to  lending  to  depositories 

monies  belonging  to  the  state,  the  giving  of  bond,  etc,  constitute  a 
part  of  the  bond,  but  those  parts  which  are  directory  to  the  board 
of  deposit  and  which  could  not  in  any  way  affect  the  hazard  of  the 
surety  do  not  afford  a  basis  for  subsequent  relief  to  the  surety. 

4.  Such  a  bond  is  not  retrospective,  and  the  state  appearing  in  the 

courts  to  ask  its  enforcement  is  shorn  of  its  sovereignty  and  held 
to  the  same  rules  that  apply  to  a  private  citizen. 

5.  The  state  board  of  deposit,  after  having  designated  a  depository,  is 

not  required  to  exercise  continuous  supervision  over  the  bank  con- 
taining the  deposit,  but  after  the  designation  has  been  made  the 
discretion  is  solely  with  the  state  treasurer,  and  failure  of  the 
board  to  subsequently  meet  and  pass  upon  the  qualifications  of  a 
designated  depository  Is  not  such  negligence  as  will  release  an 
accepted  surety. 

6.  Since  principals  are  bound  by  tne  maximum  of  good  faith  In  dealing 

with  sureties  no  recovery  can  be  had  from  a  surety  for  state  funds 
deposited  in  a  designated  bank  on  the  ground  that  the  funds  wero 
obtained  by  secret  connivance  between  the  state  treasurer  and  the 
ofllcers  of  the  bank  before  the  enactment  of  the  depository  law 
and  remained  so  converted  for  a  considerable  period  before  bond 
was  given  to  secure  the  deposit. 

7.  Where  the  funds  deposited  by  the  state  as  recited  In  the  bond  were 

neither  increased  nor  decreased,  but  consisted  of  funds  therefore 
secretly  placed  in  the  bank,  the  surety  is  not  bound  therefor  un- 
der the  strict  wording  of  their  liability. 

F.  T.  Eagleson,  for  plaintiff. 
Bennett  &  WestfaU,  contra. 

Dillon,  J. 

The  state  of  Ohio  sues  the  defendant  on  a  bond  in  the  sum 
of  $20,000  with  interest  at  the  rate  of  2^^  per  cent,  per  annum 
from  February  3,  1908,  to  May  16,  1908,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  said  last  named  date. 

The  petition  alleges  that  this  bond  was  given  pursuant  to 
the  State  Depository  law,  being  the  act  97  0.  L.,  535  (General 
Code,  321,  et  seq,)y  and  that  after  giving  said  bond,  securing  the 
state  from  loss  for  money  thereafter  to  be  deposited  in  the 
Euclid  Avenue  Trust  Company  of  Cleveland,  Ohio,  that  fhe 


NISI  PRIUS  REPORTS— NEW  SERIES.  187 

IfU.]  state  T.  Surety  Ool 

state  did  so  deposit  the  sum  of  $20,000  and  the  same  was  evi- 
denced by  three  certificates  of  deposit,  two  for  $5,000  each, 
dated  September  10,  1906,  and  one  for  $10,000,  dated  December 
10,  1904.  The  petition  sets  forth  the  terms  of  the  bond,  and 
a  copy  thereof  is  attached  as  an  exhibit,  and  farther  alleges  that 
the  said  Euclid  Avenue  Trust  Company  made  an  assignment 
for  the  benefit  of  its  creditors;  that  demand  for  payment  has 
been  made  upon  the  assignee  and  also  upon  the  defendant  surety 
company,  which  has  been  refused. 

.  The  answer  of  the  defendant  is  made  up  of  a  number  of 
facts  alleged  along  with  a  great  many  legal  conclusions  stated. 
These  various  answers  and  legal  conclusions  have  been  ignored 
by  any  motion  or  demurrer,  but  the  state  has  filed  a  brief 
reply  setting  forth,  among  other  things,  that  by  virtue  of  an 
agreement  between  the  plaintiff  and  defendant  a  dividend  of 
50  per  cent.,  declared  and  paid  by  the  assignee,  has  been  re- 
ceived by  the  state  without  prejudice. 

Notwithstanding  the  fact  that  irrespective  of  the  decision 
in  this  case  the  l^al  questions  presented  wiU  be  taken  to  the 
higher  courts  for  review,  this  court  has  deemed  it  its  duty  to 
take  full  time  and  consideration  for  decision.  The  trial  was 
originally  before  a  jury,  but  at  the  conclusion  of  all  the  evi- 
dence each  side  moved  that  the  court  direct  a  verdict  and  enter 
judgment  in  its  favor.  Whereupon  the  court  discharged  the 
jury  and  reserved  the  case  to/r  this  decision. 

The  facts  in  the  case  are  brief.  Prior  to  the  passage  of 
the  depository  act  above  mentioned,  it  was,  according  to  law, 
a  conversion  and  embezzlement  for  a  state  treasurer  to  take  any 
money  away  from  the  treasury  and  deposit  it  in  any  bank.  In 
spite  of  this,  however,  for  some  time  prior  to  the  passage  of  this 
act,  the  state  treasurer  surreptitiously  and  by  connivance  with 
cme  Craft,  a  close  political  friend  and  president  of  the  Euclid 
Avenue  Trust  Company,  took  from  the  state  treasury,  and 
therefore,  as  a  matter  of  law,  converted  and  embezzled  the  sum 
of  $50,000  and  handed  the  same  over  to  the  Euclid  Avenue 
Trust  Company  by  an  arrangement  whereby  he,  the  said  state 
treasurer,  in  his  individual  capacity,  should  receive  the  usufruct 
therefrom  by  way  of  interest 
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After  the  passage  of  this  act,  it  was  desired  by  these  parties, 
the  said  treasurer  now  acting  in  his  official  capacity  and  not 
as  an  individual,  to  continue  this  deposit  under  the  new  law 
and  to  restore  to  the  state  of  Ohio  the  money  thus  previously 
convertisd  and  on  deposit  in  this  bank.  In  just  what  name  the 
state  treasurer  had  been  depositing  this  $50,000,  I  do  not  be- 
lieve is  disclosed.  But  for  the  purpose  of  carrying  out  this  desire 
to  restore  this  converted  money  to  the  state  in  his  official  capac- 
ity, the  arrangement  was  first  made  with  the  defendant  com- 
pany whereby  it  entered  into  a  bond  with  the  state  together 
with  the  Euclid  Avenue  Trust  Company,  reciting  that,  whereas, 
the  said  Euclid  Avenue  Trust  Company  has  been  duly  designated 
and  approved  as  a  state  depository  under  the  act  aforesaid^ 
and  that,  whereas,  the  said  Euclid  Avenue  Trust  Company 
had  been  designated  under  the  law  as  one  of  the  depositories 
and  had  been  selected  by  the  treasurer  of  the  state  of  Ohio, 
and  that  said  treasurer  of  state  had  agreed  to  deposit  moneys  of 
the  state  of  Ohio  in  accordance  with  said  act;  therefore,  ''if 
the  said  the  Euclid  Avenue  Trust  Company  shall  pay  over  to 
the  treasurer  of  state  for  the  use  of  said  state  of  Ohio  upon 
demand  made  therefor  or  upon  his  written  order  any  and  all 
moneys  which  from  time  time  hereafter  may  come  into  the  cus- 
tody of  said  the  Euclid  Avenue  Trust  Company  under  and  by 
virtue  of  said  act,"  etc.,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

The  defendant  has  set  forth  nine  grounds  or  headings  in  its 
brief  why  the  defendant  is  not  liable  in  this  case.  I  do  not  agree 
with  any  of  these  grounds  except  one,  which  I  will  discuss  last 
So  far  as  the  knowledge  of  the  state  treasurer  is  knowledge  of  the 
state  in  this  case,  I  agree  with  counsel  for  the  defendant.  The 
board  of  deposit,  which  is  created  by  the  act  aforesaid,  consisted 
of  Treasurer  of  State,  who  was  chairman,  the  Auditor  of  State 
and  the  Attorney-General,  and  their  sole  duty  was'  to  meet  on  the 
first  Monday  in  October  of  each  year  or  any  time  afterwards 
upon  the  call  of  the  chairman  and  designate  such  banks  and  trust 
companies  within  the  state  as  would  be  eligible  to  be  made  state 
depositories  and  to  stamp  all  applications  either  approved  or  re- 
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jeeted.  The  fanction  of  this  board  ceased  with  this  work,  and 
the  statute,  by  Section  4  thereof  (Qeneral  Code,  326),  gave  to 
the  Treasnrer  of  State  the  discretion  and  right  to  deposit  any 
portion  of  the  public  moneys  in  his  possession  in  any  sach  desig- 
nated bank  which  had  been  thus  approved  by  the  board.  In 
dealing,  therefore,  with  a  bank  and  a  sorety  company,  the  knowl- 
edge of  the  treasurer  is  chargeable  to  the  state  and  the  state; 
therefore,  is  incapacitated  by  any  l^gal  omission  or  commission 
with  reference  to  its  dealings  with  the  bank  the  same  as  an  in- 
dividual, having  reference,  however,  to  the  various  provisions  of 
the  act  in  question,  of  which,  of  course,  the  parties  must  take 
notice. 

The  defendant  makes  a  claim  that  it  is  released  by  the  neg- 
ligence of  the  board  of  deposit  in  not  meeting,  as  provided  by 
General  Code,  323,  a  second  time  and  passing  upon  the  qualifica- 
tions, responsibility,  etc.,  of  this  Euclid  Avenue  Trust  Com- 
pany. My  interpretation  of  this  act  is  that  the  board  did  not 
have  to  re-designate  or  re-examine  a  bank,  that  the  act  did  not 
go  so  far  as  to  require  continuous  supervision;  but  that  once 
having  been  designated,  the  discretion  was  solely  with  the  treas- 
urer to  watch  these  banks  and  to  rely  upon  his  own  judgment  or 
that  of  the  surety  with  reference  to  the  future.  The  weakness  of 
the  act  in  this  case  is  no  excuse  for  judicial  legislation  or  for  the 
extension  of  interpretation.  The  argument  which  the  state  has 
so  ably  presented  on  this  point  I  adopt  as  my  opinion  here. 

Likewise,  without  going  into  detail,  the  court  adopts  the  view 
stated  by  counsel  for  the  state  with  reference  to  the  claim  that 
these  funds  were  not  public  funds;  that  the  state  forms  a  part 
of  the  bond  is  true  only  in  part.  That  part  of  the  statute  (Qen- 
eral Code,  327)  which  relates  to  the  lending  of  the  money  and 
the  giving  of  the  bond  and  the  manner  thereof  is  a  part  of  the 
bond,  but  those  parts  of  this  act  which  are  directory  to  the  board 
of  deposit  and  which  could  not  in  any  way  affect  hazard  or  rii^ 
of  the  surety  company  wiU  afford  it  no  relief.  That  a  bond  given 
is  not  retrospective  and  that  the  state  appearing  in  the  courts  is 
bound  by  the  same  rules  as  a  private  person  and  is  shorn  of  its 
sovereignty  can  not  be  seriously  disputed.    This  court  also  adopts 
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the  argument  in  full  presented  by  the  state  that  no  renewal  of 
this  bond  was  necessary.  Whatever  may  have  been  in  the  mind 
of  the  Legislature  in  providing  for  a  bond,  and  whatever  reasons 
might  actuate  us  to  see  the  necessity  for  a  time  limit  upon  the 
bond,  the  fact  is  that  the  bond  was  unlimited,  and  the  act,  if  de- 
fective in  this  respect,  can  not  be  aided  by  any  strained  or  un- 
natural interpretation. 

The  defendant  has  further  argued  that  a  demand  on  the 
principal  must  be  averred  in  the  petition  and  proven.  The  de- 
cision of  my  associate.  Judge  Rogers,  on  this  point,  is  not  only 
conclusive  upon  this  branch  of  the  court  but  meets  with  the  ap- 
proval of  this  branch  of  the  court. 

The  one  point  which  has  caused  this  court  long  and  serious 
consideration  and  conflicting  opinions,  pro  and  con,  has  been  the 
relation  of  the  surety  bond  to  the  peculiar  nature  of  this  deposit. 
The  total  sum  of  money  which  the  Treasurer  of  State  had  previ- 
ously converted  and  deposited  in  his  own  name  in  this  bank  was 
$50,000.    The  evidence  conclusively  shows  that  this  $20,000  was 
a  part  thereof.     If  this  money,  previously  deposited,  is  to  be 
viewed  and  considered  as  the  state's  money  in  the  sense  that  it 
was  money  of  the  state  exclusively,  then  this  money  clearly  was 
already  deposited  and  could  not  possibly  come  within  the  terms 
of  the  bond  which  could  only  apply  to  money  deposited  after  the 
giving  of  the  bond.    But  as  a  matter  of  law  I  thi^k  we  must  hold, 
and  on  this  point  T  do  not  think  there  can  be  much  contention, 
that  the  state's  only  interest  in  it  was  that  of  any  other  owner 
of  money  which  had  been  converted.    It  could  impress  its  trust 
upon  it  and  follow  it,  but  as  a  matter  of  fact  it  was  converted 
with  the  intention,  of  course,  of  paying  it  back  to  the  treasury. 
The  argument  is  very  strongly  made  and  ably  presented  that  by 
this  subsequent  issue  of  the  certificates  of  deposit  for  $20,000  of 
this  embezzled  money  the  treasurer  as  an  individual  restored  to 
the  state  in  proper  and  legal  form  the  money  he  had  previously 
converted  and  which  had  already  been  on  deposit  there ;  that  he 
had  the  option  of  either  taking  the  money  in  physical  form  back 
to  the  state  treasury  and  then  making  another  trip  back  to  Cleve- 
land and  depositing  it  in  the  proper  form  as  it  was,  or  do  so  di- 
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reetly,  and  I  think  this  view  so  far  is  correct.  In  other  words, 
disr^arding  mere  form,  this  $20,000  was  properly  restored  to 
the  state  on  the  dates  when  the  certificates  of  deposit  were  issued 
in  the  form  required  by  the  new  act.  So  far,  therefore,  the  solu- 
tion of  the  question  would  be  in  favor  of  the  state's  revovery  in 
this  case  as  against  the  Euclid  Avenue  Trust  Company,  for  no 
other  person  after  those  dates  had  any  title  whatever  to  this 
mon^. 

The  difficulty,  however,  and  the  question  which  has  caused 
much  conflict,  has  been  the  relationship  of  the  surety  to  this 
state  of  facts.  Even  if  we  go  so  far  as  to  say  that  this  money 
thus  restored  to  the  state  by  the  change  in  the  form  of  deposit 
might  be  construed  as  money  "hereafter  deposited''  within  the 
meaning  of  the  bond,  the  circumstances  are  such  as  would  re- 
lease the  surety.  Since  we  are  to  measure  the  law  in  this  re- 
spect not  by  the  amount  of  money  or  amount  of  risk,  great  or 
small,  as  influencing  a  surety  and  as  affecting  his  rights  under 
the  general  law  of  suretyship,  but  must  measure  it  by  principle, 
it  must  be  conceded  that  there  were  at  least  three  important  ele- 
ments in  which  a  surety's  rights  have  been  infringed.  A  surety 
in  assuming  a  rii^  is,  by  well-settled  law,  entitled  to  know  and 
be  informed  of  any  moral  delinquency  on  the  part  of  the  risk 
which  ought  to  be  communicated  to  him  and  which  would  have 
a  natural  tendency  to  affect  his  going  or  not  going  upon  the 
bond.  This  doctrine  has  been  laid  down  in  the  state  of  Ohio 
in  two  very  strong  cases.  In  the  case  of  Smiih  v.  Josselyn,  40 
Ohio  St.,  409,  a  principal  had  knowledge  that  his  agent,  by 
culpable  carelessness,  had  lost  money  collected  by  him  in  the 
discharge  of  his  duties  and  for  that  reason  required  that  he 
give  bond.  The  same  was  given,  but  the  principal  did  not  inform 
his  sureties  of  his  agent's  former  culpable  carelessness  and  hav- 
ing no  knowledge  thereof,  it  was  held  that  the  principal  could 
not  avail  himself  of  the  guarantee  thus  obtained.  Again,  in  the 
case  of  Dinsmore  v.  TidbaU,  34  Ohio  St.,  411,  a  principal  having 
a  belief  founded  on  reasonable  information  that  his  agent  was 
a  defaulter,  required  sureties  for  his  fidelity  in  the  future,  hold- 
ing him  out  as  a  trustworthy  person.    Again,  it  is  held  that  such 
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principal  could  not  avail  himself  of  the  guarantees  so  obtained 
from  the  person  who  was  ignorant  of  what  was  known  to  the 
principal,  and  which  ought  to  have  been  disclosed  by  him  to 
the  surety.  ^  ^^ 

The  principle  above  announced  is  a  general  one,  and  it  is 
unnecessary  to  burden  this  opinion  with  further  citations.  The 
secret  connivance,  therefore,  between  this  bank  and  the  treas- 
urer whereby  so  large  a  sum  of  money  as  is  involved  in  this 
case  was  and  had  been  for  a  long  time  converted,  was  a  fact 
which  it  would  seem  the  treasurer  acting  for  the  state  and  hav- 
ing full  knowledge  thereof  should  have  communicated. 

But  if  we  consider  this  first  propostion  one  of  doubt,  we  come 
to  the  second  and  third  propositions,  which  are,  first,  that 
a  bond  of  such  a  character  as  this  means  before  any  liability 
can  accrue  upon  it  that  there  is  to  be  an  increase  in  the  deposit 
and  therefore  an  increase  of  strength  on  the  part  of  the  risk  and 
a  consequent  diminution  of  the  liability;  and,  second,  the  right 
which  a  surety  has  of  relying  upon  such  an  increase  in  deposits 
by  the  acquisition  of  increased  funds  so  that  the  bank  has  more 
after  incurring  the  liability  than  before.  Thus,  it  is  easily  con- 
ceded that  a  surety  company  might  go  on  a  bond  for  $100  to  a 
bank  which  had  a  deposit  of  only  $100,000  on  the  theory  that 
on  the  giving  of  such  bond  its  liability  is  lessened  by  reason  of 
the  fact  that  the  bank  is  thus  strengthened  to  double  its  former 
condition.  In  other  words,  this  surety  company  was  becoming 
a  surety  for  more  money,  not  for  secret  money  already  deposited. 
The  defendant  had  the  right  and  could  only  presume  that  no 
such  deposit  could  have  been  made  prior  to  the  giving  of  this 
bond  or  the  passage  of  the  law. 

Consistently,  therefore,  with  two  most  strongly  established 
principles,  first,  that  sureties  can  only  be  held  within  the  strict- 
est wording  of  their  liability,  and  secondly,  that  principals  deal- 
ing with  sureties  are  bound  to  the  very  maximum  of  good  faith, 
the  opinion  of  this  court  is  that  the  plaintiff  can  not  recover, 
and  a  judgment  will  be  entered  for  the  defendant  for  the  costs. 
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CAUSK  or  ACTION  MCTEATSD  BY  TARDY  SUBSTITUTION 

or  PARTY  PLAIfTirr. 

Saperior  Conrt  of  C^cimuitL 

John  C.  Hbaly,  Trustee,  v.  The  Second  National 

Bank  of  Cincinnati. 

Decided,  October.  1911. 

SmbftUmiiom  of  Party  Plaintiff— Bar  of  the  StatvU  Kot  Affected  There- 
fry,  Whem—AppUcatUm  of  BtatuU  of  LimHatioiu  where  Suhrogation 
«t  Not  AtheS—Knowledge  of  an  Involuntanf  or  Co-Truatee  of.  Inten- 
tion of  Acting  Tnutee  to  Misapply  PundB— Sections  11261,  11222 
and  11227. 


Svbsatation  of  an  aaaisnee  of  the  original  iiarty  plaintiff,  where 
not  asked  until. the  statnte  of  limitations  has  mn,  does  not  aTold 
the  har  by  rdattng  back  and  making  the  snbstitnted  party  the 
ptaintifl  ab  iniUo, 

Where  the  action  is  an  attonpt  to  recorer  from  the  defendant  on 
an  implied  promise  as  co-tmstee,  the  six  years  rather  fth^n  the 
ten  years  statnte  of  limitations  is  applicable. 

Healy,  Ferris  £  McAvoy,  for  plaintiff. 
Charles  M.  Leslie,  contara. 

HOFFHEIM^  J. 


This  action  was  originally  brongnt  by  John  C.  Healy,  trostee, 
against  the  Second  National  Bank,  to  recoYer  twenty-three  hun- 
dred and  forty  ($2,340)  dollars  and  interest,  the  Talne  of  two 
registered  bonds. 

Mr.  Healy  had  been  appointed  by  the  probate  conrt  trustee 
of  one  James  Bobinson^  vice  one  Santmyer  previously  appointed 
by  the  same  conrt,  as  trustee  to  succeed  John  F.  Bobinson  and 
Charles  M.  Bobinson  (resigned),  the  original  trustees  under  the 
will  of  John  Bobinson. 

Santmyer  was  removed  by  said  court  for  failure  to  file  his  ac- 
count and  for  otherwise  failing  to  carry  out  his  trust.  The  Am- 
erican Bonding  &  Trust  Company  was  surety  on  the  bond  of 
Santmyer. 
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Mr.  Healy,  as  trustee,  failing  to  secure  from  Santmyer  the 
trust  property  belonging  to  his  cestui  que  trust,  James  Robinson, 
wl^ich  it  was  claimed  included  United  States  bonds  involved  in 
this  action,  brought  suit  against  the  Second  National  Bank,  evi- 
dently on  the  theory  that  said  bank  in  purchasing  these  bonds 
standing  in  the  name  of  Santmyer,  trustee,  did  so  with  notice 
that  they  were  trust  funds,  and  that  failing  to  exercise  proper 
diligence  in  inquiring  as  to  the  trustee's  right  to  sell  same,  partici- 
pated in  Santmyer 's  wrong  and  fraud,  and  therefore  was  under 
an  implied  promise  to  pay  the  money  back. 

A  general  demurrer  to  this  petition  was  sustained  by  this 
court  (William  H.  Jackson,  J.)  in  a  written  opinion.  The  gen- 
eral demurrer  to  the  amended  petition  was  overruled  by  Rufus 
B.  Smith,  J. 

This  amended  petition  differs  from  the  original  petition  in 
particulars  to  be  later  noted. 

The  defendant,  by  answer,  specifically  deitied  the  averments 
of  the  amended  petition,  and  by  way  of  second  defense  averred 
that  the  plaintiff  had  no  interest  as  trustee  or  otherwise  in  the 
cause  of  action,  and  that  the  American  Bonding  &  Trust  Com- 
pany had  fully  repaid  and  recompensed  said  trust  estate  for  any 
and  all  loss  suffered  by  reason  of  the  alleged  acts  of  said  Sant- 
myer, 

John  C.  Healy,  trustee,  thereupon  verified  and  filed  a  reply 
(February  3,  1908)  as  plaintiff,  denying  each  and  every  allega- 
tion of  new  matter  contained  in  the  answer. 

Unde]:  this  state  of  the  pleadings,  and  more  than  six  years 
after  the  payment  had  been  made  by  the  bonding  company,  the 
cause  was  tried,  and  at  the  conclusion  of  the  evidence  for  plaint- 
iff the  American  Bonding  &  Trust  Company  asked  leave  to  be 
substituted  as  plaintiff,  which  motion  was  resisted  by  defendant. 

The  defendant  contended  that  inasmuch  as  it  appeared  that 
Healy,  trustee,  had  no  longer  any  interest  (his  claim  as  trustee 
having  been  fully  paid  by  the  bonding  company),  he  could  not 
recover,  so  that  as  to  him  the  action  was  terminated,  and  it  was 
claimed  that  the  American  Bonding  &  Trust  Company  could  no 
longer  be  substituted  in  the  place  of  Healy,  trustee,  because  the 
statute  of  limitations  had  run  against  the  bonding  company, 
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eren  aaBoniiiig  that  it  had  acquired  some  rights  in  this  aetion. 
The  bonding  company  contended  that  at  the  time  it  rehnbursed 
Healy,  tmatee  (eight  or  nine  months  after  this  suit  was  begun), 
it  entered  into  a  written  agreement  with  Healy,  tmstee,  where- 
by it  claims  it  beeame  immediately  subrogated  (conTentional 
•abrogation)  to  all  of  plaintiff's  rights,  and  that  by  virtue  of  this 
agreement  it  became  entitled  as  assignee  or  transferee  to  continue 
this  action  for  its  benefit  and  under  the  original  heading  and 
style.  <Nr  that  it  had  the  right  at  any  time  before  judgment  and 
in  the  discretion  of  the  court,  to  be  substituted  as  plaintiff,  by 
Tirtue  of  Section  5012,  Revised  Statutes. 

Section  5012,  Revised  Statutes  (11261,  (Jeneral  Ck)de),  is  as 
follows: 

<«•  •  •  upoQ  ^e  disability  of  a  party  the  court  may  allow 
the  action  to  continue  by  or  against  his  representative  or'suooes- 
8or  in  interest ;  and,  upon  any  other  transfer  of  interest  the  ac- 
tion may  be  continued  in  the  name  of  the  original  party,  or  the 
eourt  may  allow  the  person  to  whom  the  transfer  is  made  to  be 
sobstituted  for  him." 

The  question  thus  presented  at  the  conclusion  of  plaintiff's 
case^  was  not  without  difSculty,  and  on  request  the  hearing  stood 
over  to  enable  counsel  to  submit  briefs,  which  was  later  done, 
^ifindful,  however,  of  the  admonition  of  our  Supreme  Court  with 
reference  to  the  disposition  of  questions  of  such  impor^nce  on 
motion,  I  concluded  that  the  matter  ought  not  to  be  finally  dis- 
posed of  at  such  stage  of  the  proceedings  {Finch  v.  Finch,  10  O. 
S.,  501),  but  that  better  practice  probably  required  that  objec- 
tion be  taken  by  pleadings,  which  was  accordingly  done. 

Whether  the  court  was  in  error  on  the  question  of  practice  is 
immaterial,  as  the  objection  was  again  taken  by  pleadings,  as 
suggested  by  the  court,  and  the  point  made  at  the  conclusion  of 
plaintiff's  case  was  again  urged  on  the  final  submission  of  the 


Substitution  of  the  American  Bonding  Company  having  been 
allowed  without  prejudice  to  defendant's  rights,  the  question, 
therefore,  would  be  not  whether  substitution  was  necessary 
(that  is  reflected  by  the  evidence  showing  that  Healy,  trustee, 
had  been  wholly  paid,  and  by  the  motion  in  and  of  itself),  but 
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whether  the  court  was  justified  in  substituting  a  new  party  (the 
bonding  company)  in  place  of  an  original  plaintiff,  who  sued  in 
a  representative  capacity,  more  than  six  years  after  such  rep- 
resentative powers,  so  far  as  the  evidence  shows,  seems  to  have 
ceased,  and  more  than  six  years  after  the  rights  of  the  new  party 
seem  to  have  accrued. 

Assuming  that  the  bonding  company  acquired  rights  from 
Healy,  trustee,  and  could  pursue  the  bank  in  this  action  (a  ques- 
tion not  without  serious  doubt,  since  Healy 's  claim  against  Sant- 
myer  was  wholly  extinguished),  and  assuming  that  the  bonding 
company  was  not  required  to  institute  an  action  de  novo,  but  had 
the  right  to  continue  this  action  by  virtue  of  Section  5012,  it  is 
obvious  that  if  the  bonding  company  acquired,  as  claimed,  all  of 
Healy 's  rights,  whatever  those  rights  may  have  been,  that  the 
bonding  company  became  the  real  party  in  interest  at  the  time  it 
reimbursed  Healy,  trustee,  and  obtained  the  assignment.  If  it 
became  the  real  party  in  interest  at  that  time  (and  certainly  it 
was  no  more  so  when  it  prayed  substitution),  then  it  devolved 
upon  it,  even  though  it  may  not  have  been  compelled  to  begin 
that  action,  to  prosecute  same  as  such  real  party  in  interest.  If 
this  is  not  true,  it  is  manifest  that  Section  4993,  the  terms  of 
which  are  explicit,  is  rendered  nugatory. 

Section  4993,  Revised  Statutes  (11241,  General  Code),  pro- 
vides: 

^'An  action  must  he  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided. in  sections  forty-nine  hundred  and 
ninety-four  and  forty-nine  hundred  and  ninety-five ;  but  when  a 
party  asks  that  he  may  recover  by  virtue  of  an  assignment,  the 
right  of  set-oflP,  counter-claim,  and  defense,  as  allowed  by  law, 
shall  not  be  impaired.'* 

If  the  bonding  company  had  the  right  to  continue  the  original 
action,  with  Healy,  trustee,  as  nominal  plaintiff,  and  if  it  was  to 
be  permitted  to  substitute  the  bonding  company  as  plaintiff,  at 
any  time  before  judgment,  so  long  as  the  nominal  plaintiff  was 
still  living,  as  the  bonding  company  claims,  then  it  is  evident 
that  Section  5012  has  ingrafted  an  exception  on  Section  4993, 
or  has  entirely  repealed  it.  But  such  construction,  as  has  been 
well  said  in  argument,  is  not  to  be  favored,  as  proper  construcr 
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tkm  requires  that  eflEeet  be  given  to  both  seetions  if  possible  ao  to 

do. 

Now  if  the  American  Bonding  &  Tmst  Company  had  the 
right  to  continue  the  original  action,  it  is  evident  that  it  did  not 
proMcuie  the  action  beeanse  the  record  itself  shows  that  as  late 
as  February  3, 1906,  althongh  this  was  more  than  six  years  after 
Healy,  trustee,  had  any  interest  as  sach  trostee  in  the  action,  a 
reply  icos  certified  and  filed  by  Healy,  trustee,  as  plaintiff,  which 
reply  denied  the  averments  of  the  answer,  which  were  to  the  effect 
that  Healy,  trustee,  had  no  interest  as  trustee,  or  otherwise,  in 
the  action,  and  that  the  bonding  company  had  folly  recompensed 
the  trost  estate.  Tme,  it  is  contended  hy  the  bonding  company 
in  answer  to  defendant's  argoment,  that  the  reply  was  an  active 
coneealment  1^  a  mere  nominal  plaintiff  of  the  bonding  c<Mn- 
pany's  interest,  that  the  matters  set  np  in  the  answer  were  not 
material,  and  therefore  could  have  been  stricken  out  on  motion, 
or  were  subject  to  demurrer;  that  the  reply  merely  denied  the 
averment  that  the  trustee  had  no  authority  to  bring  the  action, 
and  denied  in  effect  that  a  transfer  pending  the  action  was  a  de- 
fense, relying,  so  it  was  argued,  on  Lowery  v.  Anderson^  57  O.  S., 
179.  But  in  my  opinion,  the  answer  tendered  a  vital  issue,  which 
was  that  Healy,  trustee,  was  not  a  real  party  in  interest ;  that  he 
had  no  interest  in  the  suit;  that  his  trust  estate  was  fully  re- 


Lowery  v.  Anderson  decided  that  a  transfer 
the  .aetkm  was  no  defense,  it  did  not  decide  the  point  thus 
raised,  as  appears  from  what  the  Supreme  Court  itself  has  said 
of  that  case.  In  Insurance  Co.  v.  Camakan,  63  O.  S.,  258-268,  the 
eonrt,  q>eaking  of  Lowery  v.  Anderson,  say : 

''That  ease  does  not  touch  the  point  which  arises  here,  viz.: 
that  the  aeti<His  were  not  begun  or  prosecuted  in  the  name  of  the 
real  party  in  interest/'     [Italics  mine.] 

Lowery  v.  Anderson,  therefore,  is  hardly  authority  for  the 
proposition  that  a  defendant  may  not  set  up  by  answer  that  plaint- 
iff, in  the  utter  absence  of  anything  of  record  to  show  that  a  trans- 
fer kad  been  made,  had  no  interest  in  the  action ;  that  his  tmst 
s  fully  paid ;  that  he  was  not  a  real  party  in  interest. 
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But  it  would  seem  to  me  that  necessity  for  prosecution  of  the 
action  by  the  real  party  in  interest,  immediately  after  the  cause 
of  action  accrues  or  within  the  period  allowed  by  law,  is  further 
determined  by  Instirance  Co.  v.  Carnahan  (supra).  That  case 
the  bonding  company  earnestly  insists,  however,  has  no  applica- 
tion to  a  case  where  (as  here)  the  nominal  plaintiff  is  not  dead, 
and  plaintiff  insists  that  the  court  in  the  Carnahan  case  was 
simply  considering  a  question  of  abatement  or  conditional  abate- 
ment of  the  action  due  to  death  of  a  party  solely,  and  that  the 
court  had  in  mind  solely  the  revivor  statutes  relating  to  death 
of  party.  Attention  to  that  case  will  show,  however,  that  the 
court  had  several  questions  before  it,  growing  out  of  different 
actions,  and  which  actions  involve  a  different  state  of  facts. 

In  the  first  branch  of  the  case,  the  court  determined  whether  a 
proper  revivor  had  been  made  in  one  action,  where  it  seems 
suit  had  been  brought  by  the  partnership,  in  the  partnership 
name,  and  after  bringing  the  suit  one  of  the  partners  died.  The 
surviving  partner  revived  the  action,  but  the  court  held  that  the 
revivor  had  not  been  properly  made. 

In  the  second  branch  of  the  case  the  court  had  under  considera- 
tion the  effect  of  certain  absolute  assignments  which  had  been 
made  by  the  Carnahan  firm,  on  the  one  hand,  befors  suit  was 
brought,  and  on  the  other  after  suit  was  brought,  and  while  all 
the  partners  were  living,  and  the  language  of  the  court  would 
indicate,  that  it  was  now  considering  the  effect  of  such  absolute 
assignments,  made  before  and  after  suit  brought,  and  with  refer- 
ence to  the  question,  as  to  whether  or  not  such  actions  were 
begun  or  prosecuted  by  the  real  party  in  interest. 

After  stating  that  under  both  these  assignments,  H.  B.  Claflin 
&  Company  became  the  real  party  in  interest,  that  Camahans 
were  left  simply  as  agents  for  the  purposes  of  mere  collection 
(that  is,  Carnahans  had  no  interest  in  the  action),  the  court  say 
that: 

'*The  only  difference  in  the  effect  of  them  was  that  under  the 
one  first  mentioned  above,  an  action  could  n^t  be  legally  begun 
and  prosecuted  except  in  the  name  of  H.  B.  Claflin  &  Company, 
while  under  the  second  mentioned  assignment  the  action  shoidd 
have  been  revived  by  substituting  the  assignee  of  the  interest  as 
plaintiff. 
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''The  ease  of  Lattery  v.  Anderson,  57  O.  S.,  179,  does  not  apply 
ho^  The  point  of  that  decision  was  that  the  transfer  of  interest 
pouling  the  soit  was  no  defense  to  the  action,  and  that  the  ajs- 
aignee  might  be  sabstitated  for  the  original  plaintiff.  The  case 
does  not  touch  the  point  which  arises  here,  viz.,  that  the  actions 
were  not  begun  or  prosecuted  in  the  name  of  the  real  party  in 
interest.  We  think  that  in  this  respect  also  there  is  reversible 
error  in  tEe  prooeedings  of  the  eonrt  below."     [Italics  mine.] 

If,  therefore,  the  absolute  asngnment  after  suit  begun,  and 
while  all  the  parties  were  living,  leaving  no  interest  in  the  Cama- 
ban  firm,  necessitated  ''sabstitating  the  assignee  of  the  interest 
as  plaintiff,"  it  woold  appear  that  the  right  to  prosecute  the 
aetioa  passed  to  H.  B.  Claflin  &  Company  immediately  on  said 
assignment,  and  that  therefore  it  was  its  du^y,  if  it  desired  to  con- 
tinue that  action  as  assignee  of  the  partnership,  which  action 
had  then  conditionally  abated,  to  prosecute  the  same  as  real 
party  in  interest  and  be  substituted  as  plaintiff. 

If  this  is  a  correct  interpretation  of  the  Camahan  case,  then 
precisely  the  same  duty  devolved  on  the  bonding  company  after 
the  trustee  assigned  all  his  interest^  whatever  that  may  have  been, 
to  aaid  bonding  eompany*.  But  even  in  the  absence  of  the  Cama- 
han case  we  would  find  it  difficult  to  justify  a  view  that  Section 
5012,  without  in  itself  expressly  excepting  Section  4993,  con- 
templated that  where  an  absolute  transfer  had  been  made  pend- 
ing the  action,  the  assignee  could  continue  the  original  action 
nnder  the  original  heading  and  style,  and  with  the  nominal 
plaintiff  actually  filing  and  verifying  pleadings  as  though  he 
were  still  the  real  party  in  interest,  and  without  the  real  party 
in  interest  filing  any  petition  in  the  nature  of  an  intervening 
petition,  or  in  fact,  any  pleading  of  any  kind  whatsoever,  to  indi- 
eate  that  it,  as  real  party  in  interest,  was  prosecuting  the  suit 
If  sueh  right  was  conferred  by  Section  5012,  the  anomaly  results 
that  the  real  party  in  interest  may  not  only  passively  conceal  his 
eonneetion  with  the  action,  until  at  some  time  prior  to  judgment 
he  ehooaes  to  reveal  it,  or  the  nominal  plaintiff  (as  was  done 
here),  in  reliance  on  Lowery  v.  Anderson  (which,  as  we  have 
seen,  does  not  decide  the  point  of  prosecution  by  the  real  party  in 
interest),  may  choose  to  actively  deny  it  for  him,  even  where 
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as  here  the  issue  is  directly  and  squarely  raised  by  a  proper 
pleading. 

That  such  is  probably  not  the  law  would  seem  to  be  further 
indicated  by  Railroad  v.  Folk,  62  0.  S.,  297,  in  which  case  it  will 
be  noticed  that  although  the  plaintiff  had  not  parted  with  his 
entire  interest,  there  was  nevertheless  an  intervening  petition, 
which  would  seem  to  be  in  accord  with  the  view  taken  in  Insur- 
ance Co.  v.  Carndhan. 

If  then,  when  substitution  was  asked  for,  it  appear  that  the 
statute  of  limitations  had  run  against  the  bonding  company,  then 
substitution  could  not  be  properly  made.  In  other  words,  if 
when  substitution  was  asked,  the  statute  of  limitations  had  run, 
substitution  could  not  relate  back,  and  so  as  to  avoid  the  bar, 
unless  by  virtue  of  some  special  provision. 

In  LUly  V.  Tolbin,  103  Mo.,  477,  cited  by  plaintiff,  it  appears 
that  leave  was  given  to  substitute  in  place  of  the  incorporated  so- 
ciety, and  it  was  held  that  this  was  merely  substituting  the  proper 
for  the  improperly  named  party,  and  such  amendment  was  held 
to  relate  back  to  the  commencement  of  the  action.  The  court, 
as  will  be  observed  on  reading  the  case,  relied  for  the  ruling  on 
Ludmg  v.  Insurance  Co.,  where  it  was  held  that  substituting 
the  party  having  the  legal  right  to  sue,  instead  of  one  improper- 
ly named  as  plaintiff,  was  not  the  commencement  of  a  new  action. 
Of  course,  no  such  claim  could  be  made  here,  as  under  the  plead- 
ings in  this  case  it  aflBrmatively  appears  of  record,  by  verified 
reply,  that  up  to  the  time  of  substitution,  Healy,  trustee,  was 
the  real  party  in  interest  of  record. 

In  Burton  v.  Insurance  Co.,  26  0.  S.,  467,  an  error  was  made 
in  the  summons  and  amendment  was  allowed,  and  this  was  held 
to  have  been  properly  allowed  because  of  Section  137  of  the  code, 
and  because  the  contract  sued  on  itself  contemplated  the  amend- 
ment (Welch,  J.). 

On  the  other  hand,  and  directly  opposed  to  the  contention  of 
plaintiff,  and  to  RaJHway  Co.  v.  Jenkins  (103  111.,  588,  and  in 
which  no  section  similar  to  our  Section  4993  is  involved),  CogdeU, 
Assignee,  v.  Exum,  69  N.  C,  464,  holds : 

**An  amendment  by  which  the  assignee  was  made  a  plaintiff 
more  than  two  years  aiter  his  appointment  did  not  have  the  effect 
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to  relate  back  and  make  him  the  plamtiff  ab  initio,  and  thereby 
defeat  the  statute  of  limitationa." 

The  bonding  company's  right  of  action,  if  any,  having  accrued 
when  the  transfer  was  made,  we  must  determine  whether  the  sLk 
years'  statute.  Section  4981  (General  Code,  11222)  or  whether 
the  ten  years'  statute,  Section  4985  (General  Code,  11227)  is 
applicable. 

Now,  as  this  is  not  an  action  asking  for  subrogation,  or  to  com- 
pel subrogation,  or  to  be  subrogated  to  particular  securities,  or  to 
a  particular  judgment,  plaintiff  itself  contending  (see  plaintiff's 
brief,  p.  96)  that  subrogation  took  place  when  the  money  was 
paid  and  agreement  executed,  as  by  conventional  subrogation, 
cases  such  as  Neal  v.  Nash,  23  0.  S.,  483 ;  ZuMig  y.  Hammerlie, 
60  O.  S.,  27,  which  indicate  the  ten  years'  statute,  are  certainly 
not  in  point.  The  theory  of  this  action  being  as  stated  at  the  out- 
set, an  attempt  to  recover  from  the  bank  on  its  implied  promise 
as  co-trustee,  it  would  appear  that  the  six  years'  statute  is 
pertinent.  Poe  v.  Dixon,  60  O.  S.,  124 ;  NeHson  v.  Churchill  (B 
Fry,  16  O.  S.,  553. 

The  bonding  company's  right  of  action  having  accrued  Augost 
6,  1901,  it  follows  that  when  leave  to  substitute  was  asked  and 
given,  without  prejudice  to  defendant's  rights,  the  statute  of 
limitations  had  fuUy  and  completely  run,  and  the  action  was 
therefore  barred. 

If  this  conclusion  is  correct,  it  disposes  of  the  case.  But  even 
if  it  be  determined  that  the  court  is  in  error  on  this  proposition, 
there  are  other  considerations  which  prevent  recovery. 

The  amended  petition  in  this  ease  differs  from  the  original 
petition  in  this,  that  it  alleges  that  the  bank  had  actual  knowledge 
that  Santmyer  when  he  sold  said  bonds  intended  to  commit  a 
breach  of  trust,  and  that  with  such  knowledge,  the  said  bank  at 
the  time  of  such  sale  placed  the  proceeds  thereof  to  the  individ- 
ual credit  of  Santmyer  on  its  books,  and  thereafter  allowed  him 
to  draw  out  the  same  for  his  individual  purposes.  It  is  apparent, 
therefore,  thai  the  amended  petition  relies  on  acttuil  knowledge 
of  the  bank  that  when  Santmyer  sold  the  bonds  he  intended  to 
commit  a  breach  of  the  trust,  and  that  with  such  knowledge  the 
bank  placed  the  proceeds  to  his  individual  account  and  permitted 
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Santmyer  tuith  this  knowledge  to  draw  out  the  proceeds  on  his 
individual  check. 

Now  there  was  no  evidence  to  show  actual  knowledge  on  the 
part  of  the  bank,  when  it  bought  the  bonds,  that  Santmyer  in- 
tended to  commit  a  breach  of  trust,  and  there  was  no  evidence 
to  show  that  the  bank  actually  knew  at  the  time  it  bought  the 
bonds  and  deposited  the  proceeds,  that  Santmyer  intended  to 
check  out  the  funds  for  his  personal  uses,  and  if,  as  was  deter- 
mined "by  this  court  on  the  demurrer,  there  was  no  liability  be- 
cause of  the  purchase  of  the  bonds,  because  of  the  duty  that 
rested  on  Santmyer  to  convert  the  bonds  into  money,  so  as  to 
have  the  funds  in  original  shape  for  investment,  when  properly 
ordered,  the  bank  was  surely  not  compelled,  in  the  absence,  as 
here,  of  actual  knowledge,  or  of  extrinsic  evidence  or  circum- 
stances that  would  put  it  on  its  guard  that  a  breach  of  trust 
was  about  to  be  committed,  to  presume  that  he  would  use  the 
proceeds  of  the  bonds  (after  they  were  deposited)  improperly 
or  for  purposes  other  than  for  the  trust  estate.  Moreover,  when 
the  bank  had  deposited  these  proceeds  to  Santmyer 's  account 
(there  being  no  evidence  of  actual  knowledge),  the  holder  of 
Santmyer 's  checks  could  have  compelled  the  bank  to  honor  the 
same.    See  Morse  on  Banks  and  Banking,  317. 

If,  then,  it  be  conceded  that  the  tendency  of  modem  decisions 
is  to  enlarge  the  jurisdiction  of  the  probate  court  with  reference 
to  particular  matters  delegated  that  court,  and  that  the  probate 
court  has  general  equity  power  with  i*eferenee  to  the  subject- 
matter  and  as  claimed  for  it  (and  which  I  am  convinced  it  has), 
and  it  be  held  that  where  such  direction  is  given  by  will,  the  pro- 
bate court  may  direct  the  investment  and  reinvestment  of  trust 
funds,  and  it  be  conceded  that  plaintiff  has  shown  by  the  pre- 
ponderance of  the  evidence  that  both  Santmyer  and  the  bank 
bought  and  disposed  of  those  identical  bonds,  we  must  still  deter- 
mine the  precise  directions  of  this  testator,  in  order  that  the  ex- 
tent of  Santmyer 's  duty  and  powers  when  he  originally  bought, 
and  later,  when  he  sold  the  bonds,  may  be  ascertained. 

Now  I  do  not  think  that  the  testator  called  upon  the  probate 
court  to  reinvest  or  exercise  a  power  of  supervision  over  reinvest- 
ment. 
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The  testator  intended  and  directed  that  the  probate  oonrt,  for 
the  reasons  stated,  should  have  the  power  to  change  the  terms 
and  conditions  of  the  trust  from  time  to  time,  bnt  he  did  not  in- 
tend  to  direct  that  the  probate  conrt  was  to  change  the  investment 
or  make  or  order  or  supervise  reinvesjtment  of  the  trust  fund 
from  time  to  time.  The  language  used  is  susceptible  of  no  mean- 
ing other  than  that  the  probate  court  was  to  declare  and  fix  the 
character  of  the  inyestment  prior  to  the  investment  being  made 
by  the  trustee,  and  no  other  meaning  can  be  arrived  at,  unless 
resort  be  had  to  unnecessary  transposition.  This  court,  through 
Judge  Jackson,  construing  this  provimon,  reached  this  conclu- 
sion also,  and  the  court  said: 

''For  it  will  be  noted  that  the  will  provides  that  'the  invest- 
ment of  the  trust  fund  and  the  conditions  *  •  •  are  to  be 
deelared  and  fixed  by  the  probate  court'  This  clearly  means  that 
the  probate  court  is  to  determine  and  fix  in  advance  of  any  in- 
vestment what  the  chafaeter  of  such  investment  shall  be." 

And  the  court  further  held,  and  thi^  court  would  feel  bound 
by  the  ruling  on  demurrer,  that  the  probate  court  did  not  so  fix 
the  investment  merely  because  it  confirmed  the  account,  and  that 
therefore,  if  the  trustee  originally  bought  the  bonds  without 
authority,  the  approval  of  the  account,  did  not  alter  the  right  and 
duty  of  the  trustee  to  convert  the  bonds  unauthorizedly  purchased 
by  him  into  money,  so  as  to  have  the  trust  fund  in  its  original 
shape  until  the  probate  court  should  direct  how  it  should  be  in- 
vested. And  the  court  held  that  there  could  be  no  breach  of 
trust  on  the  part  of  the  bank  in  buying  these  bonds,  because  it  was 
the  duty  of  the  trustee  to  convert  the  bonds  back  into  money,  as 
above  stated.  It  is  only  necessary  for  me  to  add,  that  aside  from 
the  mere  evidence  as  to  confirmation,  there  was  no  evidence  of- 
fered to  show  that  the  probate  court  actually  ''fixed  the  invest- 
ment" at  any  time. 

The  plaintiff's  claim,  therefore,  resolves  itself  to  this,  that  the 
bonds  standing  in  the  name  of  Santmyer,  trustee,  was  sufficient 
notice  to  the  bank  that  Santmyer  was  not  the  owner,  and  that  he 
had  no  power  to  sell,  and  that  he  was  committing  a  breach  of 
trust  in  the  sale  thereof,  and  so  as  to  make  it  a  party  to  the  con- 
version when  it  bought  the  bonds  and  deposited  the  proceeds  to 
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Santmyer's  aecoont.  But  as  the  evidence  adds  nothing  to  the 
allegations  of  the  original  petition,  therefore  the  precise  claim 
has  heretofore  been  determined  adversely  by  this  conrt  on  the 
demurrer. 

It  may  be  stated,  further,  that  cases  such  as  Duncan  v.  Jaun- 
don,  15  Wall,  165,  Oaston  v.  Bank,  29  N.  Y.  Eq.,  26;  Cohnfel  v, 
Tanebaum,  176  N.  Y.,  126,  are  not  applicable  here  because  this 
case  fails  to  reveal  any,  even  the  slightest  evidence  of  bad  faith. 
In  the  case  cited  a  distinct  advantage  was  obtained.  In  the  case 
at  bar  the  evidence,  if  it  shows  anything,  shows  that  the  bank  paid 
full  value  for  the  bonds,  and  if  it  enjoyed  any  profit  it  was  such 
only  as  w:ould  ordinarily  accrue  to  the  dealer  in  such  bonds. 

Then,  too,  a  number  of  cases  are  cited  by  Ihe  bonding  company 
which  involve  questions  arising  on  transfer  of  stock  standing  in 
the  name  of  the  trustee  and  it  seems  that,  where  stock  is  involved, 
a  corporation  because  of  the  fiduciary  relation  to  its  stockholders, 
owes  a  duty  to  the  stockholders  to  protect  them  in  the  transfer  of 
stock,  and  particularly  so  where  circumstances  put  them  on  notice 
that  a  breach  of  trust  is  about  to  be  committed.  This  principle 
is  elucidated  in  the  leading  case  of  Oeyser-Marion  Co.  v.  Stark, 
106  Fed.,  558,  relied  on  by  plaintiff,  in  which  case  also  such  ex- 
trinsic facts  appear.  The  mere  statement  of  the  case  shows,  how- 
ever, that  it  can  have  no  application  here.  The  same  may  be  said 
of  cases  such  as  Shaw  v.  Spencer,  100  Mass.,  382,  and  tiiat  case, 
for  example,  involved  a  pledge  of  stock  held  by  a  trustee,  and 
where  the  court  laid  down  the  rule  that  it  was  the  duty  of  the 
pledgee  to  inquire  as  to  whether  the  pledgor  had  the  power  to 
pledge  the  stock  for  what  the  pledgee  knew  was  a  private  or 
firm  debt.  The  court  clearly  states  that  the  pledge  of  trust  prop- 
erty for  a  firm  debt  is  prima  facie  unauthorized  and  unlawful, 
and  that  it  is  the  duty  of  him  who  takes  such  security  to  ascer- 
tain whether  the  trustee  has  a  right  to  give  it.  And  again,  that 
there  is  no  reason  for  assumdng  that  a  trustee  is  authorized  to 
pledge  trust  property  for  his  own  debt,  all  of  which  must  be 
distinguished  from  a  case  where  it  was  incumbent  on  him  to  con- 
vert these  bonds  into  money  so  as  to  have  the  funds  in  shape  for 
such  investment  as  the  will  contemplated  and  directed.  And 
further,  where  nothing  appeared  at  the  time  of  the  sale  and  de- 
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posit  of  proceeds  to  indicate,  as  a  pledge  for  a  priyate  debt,  in 
itself  would  indicate,  that  Santmyer  intended  io  use  the  proceeds 
far  his  individuai  purposes,  or  to  show  bad  faith.  It  might  far- 
ther be  noted  that  in  Shaw  ▼.  Spencer,  the  conrt  significantly  and 
expresslj  refrains  from  laying  down  the  mle  that  wonld  apply 
had  the  case  been  one  of  sale. 

That  the  bank  under  the  circumstances  in  this  case  was  not  put 
on  its  guard  or  chained  with  notice,  so  as  to  render  it  liable  as  an 
involuntary  or  co-trustee,  see  Safe  Deposit  Co.  v.  Bank,  194  Pa. 
St.,  334;  Batchdder  v.  Bank,  188  Mass.,  25;  Jelke  y.  CMdsmUh, 
Admr.,  52  O.  S.,  499 ;  Bank  y.  YiUage  of  Hyde  Park,  101  IlL,  595. 

It  was  urged  that  the  bank's  duty  was  in  some  way  accentuated, 
because  the  registered  bonds,  which  it  is  charged  with  having 
bought,  were  not  negotiable,  and  because  the  certificate  on  the 
back  of  the  bonds  was  in  and  of  itself  sufficient  to  put  the  bank  on 
notice.  Without  deciding  what  the  effect  of  such  questions  would 
be.  or  whether  they  would  alter  the  conclusions  reached  herein, 
if  this  action  were  against  the  party  who  issued  the  bonds,  I  fail 
to  see,  in  view  of  what  has  been  said  with  reference  to  Santmyer 's 
right  and  duty  to  dispose  of  the  investment  which  he  had  made 
unauthorizedly,  and  so  obtain  the  money  for  proper  investment, 
wherein  the  jMint  thus  raised  can  be  of  avail  here. 

Additional  reasons  are  advanced  by  defendant  in  opposition 
to  plaintiff's  claim,  but  in  view  of  the  foregoing  consideration  I 
think  it  sufficiently  appears  that  there  can  be  no  recovery  in  this 
action  by  the  bonding  company,  even  if  it  be  determined  that 
substitution  was  properly  made.  In  my  opinion  the  judgment 
must  be  and  the  same  is  accordingly  awarded  the  defendant. 
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R£C£IV£RS  POK  CORPORATIONS. 

Common  Pleas  Court  of  Hamilton  County. 

Herman  Gott  v.  The  F.  Schut^tze  Company. 

Decided,  October  28,  1911. 

Receivers — Appointment  of,  Will  Not  he  Made  for  Convenience  of  Corpo- 
rations— But  Must  he  Based  on  a  Prayer  for  Legal  or  Equitable  Re- 
lief — *'Usage  of  Equity"  Can  Not  Ripen  from  Local  Practice — Section 
11894. 

Ground  for  the  appointment  of  a  receiver  for  a  corporation  is  not  shown 
where  there  is  no  prayer  for  legal  or  equitable  relief,  and  especially 
if  the  purpose  appears  to  be  merely  to  stave  off  creditors  by  pre- 
venting them  from  realizing  on  their  claims  through  suits  at  law. 

Fred  W.  Eiiikle  and  Frank  Seinsheimer,  for  plaintiff. 

Gorman,  J. 

Opinion  on  application  to  appoint  a  receiver. 

The  plaintiflf  in  this  action  alleges  that  he  is  a  stockholder 
and  creditor  of  the  defendant  company.  He  hrings  this  action 
on  behalf  of  himself  and  all  other  stockholders  and  creditors  of 
the  company.  He  further  alleges  that  the  defendant  is  a  cor- 
poration organized  under  the  laws  of  Ohio,  during  business  in 
Cincinnati;  that  it  is  indebted  to  him  on  accotmt  of  salary  in 
the  sum  of  seven  hundred  dollars  ($700) ;  that  it  is  indebted  to 
divers  and  sundry  other  persons  in  various  sums  and  that  the 
creditors  of  the  said  corporation  are  pressing  their  claims  for 
payment  and  are  threatening  to  bring  suits  against  the  corpora- 
tion and  will  do  so  unless  a  receiver  is  appointed ;  that  the  good 
will  of  the  corporation  is  a  valuable  asset;  that  its  business  is 
peculiar  and  that  it  is  required  to  order  valuable  goods,  such 
as  cut  glass  from  foreign  countries  a  long  time  ahead  and  is 
obliged  to  pay  for  the  same  a  long  time  before  it  can  sell  and 
realize  upon  the  goods  so  purchased ;  that  on  account  of  the  con- 
dition of  the  money  market  and  the  trade,  it  is  unable  at  this 
time  to  secure  loans  at  the  banks  sufficient  to  meet  its  obliga- 
tions as  they  fall  due,  but  that  the  company  is  amply  solvent 
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and  that  its  aasets  greatly  exceed  in  value  its  liabilitiea;  Hiat  nn- 
leflB  a  receiver  is  appointed,  suits  will  be  brought  against  the 
company  by  its  creditors  on  their  daims  and  that  the  assets  of 
tlie  emnpany  will  be  dissipated  and  its  good  will  destroyed  and 
irreparable  injury  done  to  the  company,  which  has  been  in  busi- 
ness in  Cincinnati  for  over  sixly  years.  He  further  alleges  that 
tiiere  is  a  great  profit  in  the  sale  of  the  articles  handled  by  the 
defendant  eorporation  and  that  if  the  business  were  permitted 
to  be  conducted  by  a  receiver  under  the  direction  and  order  of 
the  oonrt,  creditors  would  all  be  paid  in  full  and  the  business 
would  be  saved  to  the  creditors.  The  plaintiff  therefore  prays 
that  the  court  will  adminiBter  as  a  trust  fund  the  property  and 
rights  of  the  defendant  and  marshal  all  the  assets,  ascertain  liens 
and  priorities  thereof,  and  enforce  the  rights  and  liens  in  equity 
of  tihe  creditors;  that  a  receiver  be  appointed  with  full  jiower 
and  authmty  under  the  direction  of  the  court  to  manage,  operate 
and  continue  said  businesB  and  adjust  all  disputes  and  contro- 
versies, settle  and  sue  for  and  collect  all  indebtedness  and  re- 
cova*  an  property  of  said  defendant,  and  that  all  persons  be 
required  to  deliver  up  forthwith  to  the  receiver,  the  pTOx>erty, 
assets,  books  of  account,  vouchers  and  papers  in  any  way  relat- 
ing to  the  business,  and  that  all  persons  be  enjoined  from  in- 
terfering with  the  receiver,  etc. 

The  plaintiff  does  not  ask  for  a  judgment  upon  his  claim,  but 
if  he  did  ask  for  a  judgment  that  would  be  no  ground  for  ap- 
pointing a  receiver.  The  circuit  court  of  this  county  in  the 
case  of  Dncktcorth  v.  C,  H,  &  D.  By.  Co.,  2  C.  C.  Rep.,  518,  in 
a  veiy  exhaustive  and  luminous  opinion  prepared  by  that  dis- 
tinguished judge,  James  M.  Smith,  has  laid  down  the  rules  ap- 
plicable to  the  appointment  of  receivers  so  fully  and  so 
thoroughly,  that  it  seems  to  this  court  that  nothing  can  be  added 
to  that  very  able  opinion.  Upon  the  authority  of  that  case  and 
for  the  reason  that  the  allegations  of  this  petition  do  not  disclose 
that  the  plaintiff  is  entitled  to  the  appointment  of  a  receiver,  it 
becomes  the  duty  of  the  court  to  refuse  such  application,  even 
though  the  defendant  corporation,  through  its  officers  and  coun- 
sel, join  in  the  prayer  of  the  petition  and  ask  for  the  appoint- 
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ment  of  a  receiver.  The  statutes  of  Ohio  specify  the  cases  in 
which  a  receiver  may  be  appointed,  but  none  of  these  grounds 
appear  in  the  petition. 

It  is  not  the  business  of  courts  to  conduct  the  business  of  cor- 
porations, partnerships  or  individuals,  except  in  certain  cases 
where  it  may  be  necessary  for  a  short  time  to  preserve  the  assets 
for  the  benefit  of  creditors,  and  in  such  cases  it  must  be  war- 
ranted by  law  or  precedent  to  authorize  the  appointment  of  a 
receiver.  The  insolvency  laws  of  this  state  aflPord  ample  protec- 
tion for  insolvent  corporations  or  corporations  in  imminent 
danger  of  insolvency.  The  bankruptcy  laws  of  the  United  States 
also  afford  ample  protection  for  corporations  which  find  them- 
selves embarrassed  or  unable  to  prosecute  their  business.  Courts 
of  equity  should  not  exercise  the  extraordinary  power  of  appoint- 
ing receivers  except  in  the  clearest  cases  and  even  then  only  when 
there  is  no  adequate  remedy  provided  by  law.  It  must  be  re- 
membered that  the  exercise  of  this  extraordinary  power  of  ap- 
pointing a' receiver  by  a  court,  which  is  in  effect  taking  over  all 
of  the  property  of  the  corporation  by.  the  court  itself,  is  an  ex- 
ercise of  equitable  jurisdiction,  and  it  is  an  elementary  prin- 
ciple of  equity  that  courts  of  chancery  will  not  interfere  in  any 
case  where  there  is  an  adequate  remedy  at  law.  It  has  been  the 
custom  for  failing  corporations  or  corporations  threatened  with 
suits  by  creditors,  to  rush  off  to  a  court  of  equity,  and  secure  the 
appointment  of  a  receiver,  thus  putting  itself  under  the  pro- 
tecting cloak  of  the  court  of  equity  to  stave  off  its  creditors  and 
prevent  them  from  realizing  or  attempting  to  realize  on  their 
claims  through  courts  of  law.  No  chancellor  would  be  warranted 
in  stretching  the  law  to  enable  him  to  appoint  a  receiver  for  the 
convenience  or  accommodation  of  a  corporation;  .  He  can  not  in 
justice  read  into  the  law  that  which  is  not  there.  Judicial  legis- 
lation has  been  severely  criticised  by  the  people,  and  it  is  one 
of  the  grounds  of  complaint  against  our  courts  that  they  are 
continually,  by  judicial  legislation,  usurping  the  functions  of  the 
legislative  branch  of  our  government.  There  are  cases  in  which 
it  would  be  imminently  proper  to  appoint  a  receiver  pending  the 
determination  of  some  legal  or  equitable  action  which  the  plaint- 
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iff  is  entitled  to  maintain,  bnt  the  allegations  of  this  petition  do 
not  disclose  snch  a  ease.  The  sum  and  sohstance  of  the  prayer 
of  the  petition  is  that  a  receiver  be  appointed,  without  asking  for 
any  1^^  or  equitable  rdief.  It  has  been  urged  by  counsel  botti 
for  the  plaintiff  and  the  defendant  company  that  it  has  been 
eustomary  in  this  jurisdiction  to  appoint  receivers  in  eases  where 
the  facts  were  similar  to  those  set  out  in  the  petition,  and  that 
without  objection ;  and  it  is  further  intimated  that  sudi  practice 
might  be  construed  to  mean  according  to  the  usages  of  equity 
as  laid  down  in  the  sixth  subdivision  of  Section  11894.  General 
Code  (5587,  Revised  Statutes).  But  it  must  be  conceded  upon 
reflection  that  no  amount  of  practice  of  appointing  receivers  in 
unauthorized  cases  could  ripen  into  a  usage  in  equity,  especially 
if  the  practice  were  confined  to  a  locality  and  not  generaL 

It  is  the  duty  of  corporations  to  conduct  their  business  through 
their  boards  of  directors  and  managing  officers,  and  if  they  fail 
to  prosecute  their  business  suecessfully  in  the  manner  provided 
by  law,  they  should  have  no  superior  advantages  over  partner- 
ships or  individuals,  but  should  be  remitted  to  the  same  remedies 
as  partnerships  and  individuals. 

Creditors  are  entitled  to  have  their  claims  paid,  and  if  not 
paid  the  courts  of  law  are  open  to  them  for  the  prosecution  of 
their  claims,  and  no  court  of  equity  should  by  the  exerdse  of 
its  extraordinary  powers,  interfere  or  attempt  to  interfere  with 
the  proceedings  in  courts  of  law,  except  in  those  cases  in  which 
by  the  ancient  customs  and  usages  of  equity,  the  law  was  de- 
ficient or  relief  could  not  be  afforded  in  courts  of  law. 

In  conclusion,  therefore,  the  court  is  of  opinion  that  there  will 
be  found  no  warrant  of  law  and  no  precedent  in  equity  where 
the  question  was  fully  considered,  that  would  authorize  the  ap- 
pointment of  a  receiver  under  the  facts  set  out  in  the  i>etiti(m. 
For  the  reasons  stated  the  application  of  the  plaintiff  for  the 
appointment  of  a  receiver  will  be  refused. 
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ACTIONS  ON  riRE  POUOBS  OOVERINC  THft 

SAME  PROPERTY. 

Common  Pleas  Court  of  Franklin  County. 

Fred  H.  Skibbrt  v.  Citizens  Fire  Insurance  Company  bt  al. 

Decided,  February,  1912. 

Fire  Insurance — Joinder. of  Causes  of  Action  Against  Different  Oam- 
panies-<larrying  Policies  on  the  Same  Propertu — Not  Permissible 
to  Avoid  a  Multiplicity  of  Suits — Contracts  of  Insurance  are  Purely 
Personal  and  None  the  Less  so  where  Loss  is  to  he  Proportioned — 
Section  11906, 

Causes  of  action  against  different  insurance  companies,  carrying  sepa- 
rate policies  on  the  same  property  damaged  or  destroyed  by  fire, 
can  not  be  joined  in  the  same  petition  even  though  the  policy  pro- 
vides that  the  insurance  company  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  on  the  property  than  the  amount  of  the 
policy  bears  to  the  whole  amount  of  insurance  on  the  property. 

Williams,  Williams,  Taylor  &  Nash,  for  plaintiff. 
J.  W.  Mooney  and  B,  M.  Edmunds,  contra. 

KiNKBAD,  J. ;  Bigger,  Rathmell,  Evans  and  Rogers,  JJ.,  con- 
cur. 

The  case  was  submitted  upon  demurrer  to  the  petition  for 
misjoinder  of  causes  of  action.  Plaintiff  unites  causes  of  action 
upon  two  separate  contracts  of  insurance  made  by  plaintiff  with 
two  insurance  oompanies  upon  the  same  property. 

The  petition  in  this  case,  and  each  cause  of  action  thereof, 
contains  the  following  averment: 

**  Plaintiff  says  that  he  effected  other  insurance  on  the  above- 
described  property  to  the  amount  of  $2,000  with  the  other  de- 
fendants herein,  German-American  Insurance  Company  and  Ger- 
man Alliance  Insurance  Company;  that  said  policy  issued  by 
said  defendant,  Citizens  Fire  Insurance  Company,  specifically 
provided  that  permission  was  given  in  said  policy  for  other  in- 
surance ;  that  said  policy  issued  by  said  defendant,  Citizens  Fire 
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Insurance  Company,  provided  therein  that  said  company  should 
not  be  liable  for  a  greater  proportion  of  any  loss  on  the  prop- 
erty above  described  than  the  amount  of  said  policy  issu^  by 
said  defendants,  Citizens  Fire  Insurance  Company,  should  bear 
to  the  whole  insurance  upon  said  property." 

It  is  ui^ed  in  opposition  to  the  demurrer  that  the  above  al- 
legation justifies  the  joinder  of  the  two  causes  of  action  against 
the  different  companies;  that  the  joinder  is  proper  because  the 
contracts  of  insurance  made  by  plaintiff  with  the  German  Amer- 
ican Insurance  Company  and  the  German  Alliance  Insurance 
Company  provided  that  the  insured  may  obtain  other  insurance 
upon  the  property,  and  because  each  of  the  policies  contains  the 
provision  as  to  proportionate  liabilily. 

The  court  on  a  previous  hearing  overruled  the  demurrer  and 
held  that  the  causes  were  properly  joined. 

This  conclusion  was  at  variance  with  the  decision  of  Bigger, 
J.,  in  Superior  Mantle  Co.  v.  Underwriters  Mutual  Fire  Ins.  Co., 
4  0.  L.  R.,  432  (17  0.  Dec.,  118).  Upon  application  a  rehear- 
ing was  granted  and  the  question  has  been  re-examined  by  the 
writer  of  this  opinion.  And  upon  request  of  counsel  and  be- 
cause of  the  importance  of  the  question  as  a  rule  of  practice,  the 
matter  was  taken  up  and  considered  by  all  the  members  of  this 
court  The  concensus  of  opinion  is  that  the  rule  of  decision 
by  Bigger,  J.,  in  case  above  cited  should  be  adhered  to,  and  the 
demurrer  to  the  petition  for  misjoinder  of  causes  is,  therefore, 
now  sustained. 

The  ruling  previously  announced  permitting  the  joinder  was 
based  upon  the  precedent  established  in  Fegelson  v.  Insurance 
Co.,  94  Minn.,  486,  and  Pretzf elder  v.  Insurance  Co.,  116  N.  C, 
491,  which  sustain  the  right  of  joinder  in  such  cases.  The  rea- 
sons upon  which  these  two  courts  sustain  the  joinder  appeals 
strongly  to  one's  sense  of  justice,  resulting  in  the  settlement  of 
the  loss  sustained  in  one  trial,  where  practically  the  same  evi- 
dence, and  possibly  the  rules  of  law  may  be  the  same.  The 
grounds  upon  which  the  decisions  are  based  are  because  the 
contract  with  each  company  contains  the  provision  that  the 
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plaintiff's  right  of  recovery  against  each  is  limited  to  the  pro- 
portion  of  the  loss  which  the  amount  named  in  the  policy  of 
each  company  should  bear  to  the  whole  amount  insured;  and 
because  by  a  separate  action  on  each  policy  the  same  proposi- 
tion of  law  would  arise  and  the  same  evidence  would  be  gone 
over  in  the  different  oases,  adding  costs,  and  at  needless  oon- 
sumption  of  the  time  of  the  courts.  These  decisions  argue  also 
that  there  is  no  method  to  gauge  accurately  the  pro  rata  loss  of 
each  company  so  readily  as  by  one  verdict  and  one  apportion- 
ment according  to  the  varying  amount  of  risk  taken  by  each 
company.    It  is  said  that: 

''By  their  stipulation  to  apportion  the  loss  the  company  have 
to  that  extent  at  least,  made  the  fi^e  policies  one  contract^  the 
amount  of  damages  accruing  upon  which  should  be  assessed  and 
apportioned  in  one  joint  action." 

In  the  Minnesota  decision  it  is  considered  that  the  joinder 
is  proper  because  it  is  necessary  in  order  to  determine  the 
amount  which  plaintiff  is  entitled  to  recover  against  each  de- 
fendant, to  determine  conclusively  as  against  each  company 
two  questions  in  which  there  is  a  community  of  interest  among 
all  the  defendants,  namely,  the  amount  of  the  plaintiff's  loss 
and  the  amount  of  his  valid  insurance  upon  the  property  lost 
or  damaged  by  fire.  It  is  considered  that  if  the  insured  can  not 
bring  all  the  companies  into  one  action,  and  have  these  ques- 
tions determined  as  a  basis  for  accurately  and  conclusively  as- 
certaining the  pro  rata  liability  of  each  insurer  for  his  loss,  he 
is  without  any  certain,  speedy,  adequate  and  convenient  remedy, 
and  he  is  remitted  to  the  uncertain  remedy  of  a  multiplicity  of 
suits.  The  remedy  by  separate  suits  is  claimed  to  be  neither 
certain  nor  adequate,  depending  upon  the  aggregate  result  of 
a  multiplicity  of  vexatious  actions. 

In  the  North  Carolina  case  the  court  considered  that  "By 
their  stipulation  to  apportion  the  loss  the  companies  have  to 
that  extent  at  least  made  the  five  policies  one  contract,  the 
amount  of  damages  accruing  upon  which  should  be  assessed  and 
apportioned  in  one  joint  action." 
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The  complaint  in  the  case  of  FegeUan  y.  Ingurance  Co.,  94 
Miiin^  486,  prayed  that  the  court  wiU  aaeertain  the  facts  and 
the  amoont  of  the  plaintiff's  loss,  and  the  proportionate  share 
thereof  of  each  defendant,  and  award  judgment  acoordinglj. 
The  parties  evidently  were  endeavoring  to  make  the  causes  of 
aetion  equitable  in  nature. 

Such  a  conception  of  a  case  of  this  kind  when  properly  pre- 
sented by  a  petition  in  that  form  finds  favor  with  some  of  the 
members  of  this  court. 

But  the  joinder  of  causes  of  action  in  equity  are  to  be  meas- 
nred  by  the  same  tests  as  those  at  law.  And  the  violation  of 
each  primary  contractual  right  gives  rise  to  separate  causes  of 
aetion,  and  causes  of  action  for  the  violation  of  separate  oon- 
tractual  rights  can  not  be  united  in  the  same  petition,  unless 
they  come  within  the  statute  and  anse  out  of  the  same  transac- 
tion, or  are  connected  with  the  subject  of  the  actiiML 

The  Minnesota  decision,  however,  contains  a  quotati<m  from 
Pomeroy's  Eg.  Jur.^  Section  269,  to  the  effect  that:  "courts  of 
the  highest  standing  and  ability  have  repeatedly  interfered  and 
exercised  this  jurisdiction  (to  prevent  multiplicity  of  actions), 
where  the  individual  claims  were  not  only  legally  separate,  but 
were  separate  in  time,  and  each  arose  from  an  entirely  separate 
and  distinct  transaction,  simply  because  there  was  a  community 
of  interest  among  all  claimants  in  the  question  at  issue  and  in 
the  remedy." 

This  decision  concedes  that  the  pro  rata  liability  provision 
does  not  make  the  liability  of  the  respective  companies  a  joint 
one,  and  that  the  liability  of  each  is  several,  to  be  determined  by 
the  terms  of  its  own  contract  (94  Min..  488;  BardureU  v.  Con- 
way. 118  ^[aas.,  465:  Hanover  v.  Brotcn,  77  Md.,  64).  But  it  is 
insisted  that  the  fact  of  separate  liability  is  not  decisive  of  the 
questi<Hi,  but  that  the  community  of  interest  by  reason  of  the 
pro  rata  clause  constitutes  a  well  recognized  exception  to  the 
general  rule  that  several  causes  of  action  can  not  be  united  to 
enforee  separate  liability  of  several  defendants.  The  same  view 
was  taken  in  YirginiO'Carolina  Chemical  Company  v.  Home  Ins, 
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Co.,  113  Fed.,  1,  where  it  was  held  that  equity  has  jurisdictioD, 
on  the  ground  of  inadequacy  of  remedy  at  law,  to  enjoin  sepa- 
rate actions  by  insured  against  several  insurers,  and  have  their 
liabilities  determined  under  the  bill,  their  defenses  being  the 
same,  and  their  liabilities  if  any,  proportioned.  Of  similar  ef- 
fect is  City  of  Alberta  v.  Nielson,  83  Minn.,  246. 

But  a  question  of  equitable  intervention  by  a  bill  to  enjoin 
the  pursuance  of  separate  actions  at  law  against  parties  having 
a  common  right,  or  a  community  of  -interest  in  the  subject-mat- 
ter of  the  controversy,  is  materially  different  from  that  pre- 
sented by  the  demurrer  in  this  case. 

I  find  the  precise  question  has  been  decided  in  favor  of  the 
joinder  in  Orasser  cfe  B.  B.  Co.  v.  Insurance  Co.,  2  N.P.(N.S.), 
125,  by  Pugley,  J.,  Lucas  county. 

But  the  reasons  advanced  by  the  decision  upholding  the 
joinder  as  above  outlined  lead  one  away  from  an  accurate  and 
logical  analysis  of  the  cause  of  action,  and  in  determining  the 
propriety  of  joinder  it  must  be  determined  accurately  what  the 
transaction  is  which  gives  rise  to  the  causes,  and  what  the  sub- 
ject-matter thereof  is.  Whether  the  separate  causes  be  legal  or 
equitable  when  joined  they  must  pass  the  tests  of  the  statute. 
The  petition  in  this  case  does  not  present  a  question  whether  a 
remedy  may  be  pursued  in  a  way  suggested  by  the  authorities 
cited.  In  the  former  decision  in  this  case  I  endeavored  to  rear 
son  that  the  community  of  interest  between  the  different  com- 
panies, on  account  of  the  provision  in  the  policies  that  the  liabil- 
ity was  made  proportion!^  to  the  total  amount  of  insurance 
which  the  insured  had  upon  his  property,  brought  the  differ- 
ent contracts  of  insurance  within  the  same  transactum,  or  that 
they  were  connected  with  the  subject  of  the  action. 

Furthermore  I  endeavored  to  justify  the  joinder  by  the 
thought  that  a  cause  of  action  on  a  contract  of  fire  insurance 
consisted  in  the  statement  of  so  much  of  the  terms  of  the  con- 
tract as  were  relevant,  the  existence  of  the  property,  and  the 
loss.  Then  as  there  was  a  community  of  interest  on  the  part 
of  the  insurers,  and  as  the  liability  of  each  was  contingent  npon 
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the  total  insarance,  the  same  facts,  to-wit,  a  descripticni  of  the 
property,  and  the  facts  relating  to  the  loss  sustained,  it  seemed 
that  the  transaction  of  the  one  contract  of  insurance  was  in 
some  way  connected  with  the  subject  of  the  action. 

I  confess  that  my  mind  was  never  folly  satisfied  with  the 
analysis  because  it  was  somewhat  strained,  and  somethii^ 
seemed  lacking.  So  I  yield  deference  to  the  precedent  already 
established  by  this  court  in  the  case  cited,  and  state  in  suppcnrt 
thereof  the  reasons  now  appearing  in  this  opinion.  It  is  more 
in  accord  with  the  usual  understanding  of  the  meaninn^  of  the 
statute  with  reference  to  joinder.  And  it  is  consistent  with  the 
principle  expressed  in  Good  v.  Ins.  Co,,  43  O.  S.,  394,  to  the  ef- 
fect that  the  provision  in  the  contract  making  the  liability  con- 
tingent upon  the  proportion  loss  which  the  amount  of  insurance 
bears  to  the  whole  sum  insured  on  the  property,  does  not  affect 
the  separate  or  several  liability  of  each  company. 

It  is  true  that  early  interpretations  of  the  provision  as  to 
joinder  disclosed  that  the  terms  "same  transaction,"  and  "sub- 
ject of  the  action"  were  used  with  a  view  of  making  a  broad  and 
comprehenfflve  provision  for  the  joinder  of  causes  in  the  inter- 
est of  justice,  and  for  the  avoidance  of  multiplicity  of  actions. 
The  paramount  idea  is  to  litigate  all  causes  in  one  action,  which 
may  legitimately  be  done  to  avoid  a  multiplicity  of  actions. 

A  transaction  is  an  act  or  occurrence  giving  rise  to  a  right 
of  action  on  the  part  of  one  person  to  assert  a  claim  for  relief 
against  another.  The  transaction  is  a  contract  of  insurance  made 
between  the  parties  which  gives  rise  to  an  obligation  on  the 
part  of  one,  and  a  right  in  favor  of  the  other  with  reference  to 
the  object  thereof — ^the  property.  The  contract  between  in- 
sured and  insurer  is  personal  and  individual,  and  the  ri^t  and 
obligation  is  evidenced  by  the  written  instrument.  The  trans- 
action between  the  parties  is  purely  personal  and  is  n<me  the 
lass  so,  even  though  the  policy  provides  that  each  company  shall 
not  be  liable  for  a  greater  proportion  on  any  loss  on  the  prop>- 
erty  than  the  amount  of  each  policy  bears  to  the  whole  insur- 
ance on  the  property.     This  provision  does  not  destroy  the  in- 
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dividuality  of  the  contract  and  does  not  necessarily  embrace  or 
include  another  separate  contract  of  insurance  with  another  in- 
surance company  even  upon  the  same  property  with  a  contract- 
ual obligation  of  proportionate  liability  dependent  upon  the  total 
amount  of  insurance  upon  the  same  property.  The  transaction 
between  the  insured  and  the  insurer  is  the  making  of  a  personal 
contract  covering  the  loss  of  the  property  of  the  insured.  The 
loss  of  the  property  of  the  insured  is  the  object  of  the  contract, 
while  the  transaction  which  takes  place  between  the  parties  is 
the  making  of  the  contract,  and  the  subject-matter  thereof  is 
the  contract. 

A  cause  of  action  on  a  contract  of  insurance  with  one  com- 
pany for  loss  by  fire,  and  a  cause  of  action  against  another  com- 
pany upon  another  contract  of  insurance  against  loss  of  the  same 
property  which  is  insured  by  the  first  contract  of  insurance,  can 
be  considered  as  a  transaction  connected  with  the  subject  of  the 
action  on  the  first  policy  by  the  company  first  insuring  the  same 
property,  only  upon  the  ground  that  the  second  contract  on  the 
same  property  contains  a  provision  that  the  guaranty  against 
loss  is  made  dependent  upon  the  extent  of  the  insurance  and 
liability  of  the  first  company  in  the  proportion  that  the  con- 
tract of  guaranty  and  loss  bears  to  the  total*  amount  of  insur- 
ance and  the  total  amount  of  loss  by  fire  of  the  same  property. 

But  the  transaction  between  insured  and  insurer  is  the  mak- 
ing of  a  personal  contract  of  insurance.  The  loss  of  the  prop- 
erty of  the  insured  is  the  object  of  the  contract,  while  the  trans- 
action which  takes  place  between  the  parties  is  the  execution 
of  the  contract  and  the  subject-matter  thereof  is  the  contract. 
The  fact  that  the  contract  makes  the  obligation  of  the  insurer 
proportionately  dependent,  upon  the  amount  of  total  insurance 
taken  upon  the  object  of  the  contract — the  property  insured — 
does  not  necessarily  make  the  identity  of  transaction  between 
insured  and  insurer  the  same,  nor  is  the  subject-matter  of  the 
oause  of  action  which  the  insurer  has  against  the  insured  for 
loss  sustained  by  the  former,  identical. 


NISI  PRIUS  EEPOBTS— NEW  SERIES.  217 


1912.]  NIoneB  y.  Close  et  al. 


The  oonclnsion^  therefore,  is  that  the  demnrrer  for  misjomder 
will  be  sustained,  and  leave  is  allowed  to  amend  the  x>etition. 

DnxoN,  J.,  concurs  in  the  conclusion  reached,  in  so  far  as  the 
action  is  attempted  to  be  maintained  as  an  action  at  law,  bat  is 
of  opinion  that  by  an  action  in  equity  all  insurers  may  and  ought 
to  be  joined. 


UBHS  M  r AVCMt  OT  SUB-CONTRACTORS  AND 

MATERIAL  MEN. 

Common  Pleas  Court  of  Hamilton  Coontj. 

Henbt  Xiembs  v.  Chabi.es  J.  Close  et  ai..  * 

Decided,  June  7,  1909. 

MechanUfM  LienM—LiabiHty  of  Owner  to  SulhConiracton— Where 
Principai  Contractor  Wat  Paid  PrewuUurelw— Advance  Paynunt 
Treated  at  in  CoUuMion  omd  Fraud — Section  8SS5. 

Where  payment  is  made  by  an  owner  to  a  principal  contractor  before 
the  work  is  comirfeted  and  before  payment  was  due  under  the  terms 
of  the  contract,  and  such  payment  was  not  made  to  enable  the 
principal  contractor  to  complete  the  work«  but  was  made  solely 
for  hft  accommodation,  it  is  iuTalid  as  against  the  rights  of  sub- 
contractors and  material  men  who  subsequently  completed  their 
liens  within  the  time  required  by  law,  and  as  to  them  the  fund  will 
be  treated  as  still  in  the  hands  of  the  owner,  and  the  liens  of  sub- 
contractors and  material  men  will  attach  thereto  to  the  extent  of 
their  claims. 

^  A  memorandum  filed  in  this  case  in  the  circuit  court  on  February  4, 
1911,  reads:  "We  think  the  Judgment  of  the  court  oi  common  pleas 
in  this  case  should  be  afllrmed  on  the  authority  of  Bullock  ▼.  Horn, 
44  O.  S.,  420."  Judgment  of  circuit  court  afllrmed  by  the  Suprone 
Court  without  opinion  October  17,  1911,  Hemnann  et  al  t.  NiemeM 
el  o2,  85  Ohio  St,  —. 
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Hoffman,  Bode  &  LeBlond,  Jos.  W.  0  'Hara,  William  Little- 
ford,  Wm.  Hartley  Pugh,  James  J.  Muir,  F.  E,  Niederhelman 
and  Morse,  Tuttle  &  Harper,  for  various  lienholders. 

JoTia^  B.  Frenkel,  contra. 

Gorman,  J. 

This  cause  by  agreement  of  counsel  is  submitted  to  the  court 
without  the  intervention  of  a  jury  and  involves  the  questions  of 
the  validity  and  amount  of  certain  mechanics'  liens  on  the  funds 
of  Charles  J.  Close,  the  contractor  for  the  construction  of  the 
western  pumping  station  under  a  contract  with  the  commissioners 
of  water  works  of  the  city  of  Cincinnati,  in  1906  and  1907.  All 
the  liens  have  been  proved  or  admitted  as  to  amount,  and  that 
the  notice  required  by  the  statute  to  give  the  sub-contractors  and 
material-men  a  lien  on  any  fund  belonging  to  Close  under  the 
contract  were  duly  and  properly  given,  as  provided  by  law. 

The  only  question  to  be  determined  is  whether  or  not  the  last 
payment  made  to  Close  by  the  commissioners  of  the  water  works 
on  February  5th,  1907,  of  $9,046.31  Was  made  contrary  to  the 
provisions  of  the  lien  law  of  Ohio  (Section  3203),  and  in  fraud 
of  the  ri^ts  of  the  sub-contractors  land  material-men.  It  is  ad- 
mitted that  this  payment  was  made  before  the  work  of  Close  was 
fully  completed,  and  before  the  same  was  due  under  the  terms 
of  the  principal  contract.  (Close's  contract  with  the  commis- 
sioners of  water  works.) 

It  is  not  claimed  that  this  payment  was  made  to  enable  Close 
to  complete  the  work,  and  therefore  a  payment  which  might  be 
held  to  have  been  made  in  good  faith. 

According  to  the  testimony  of  Mr.  Benzenberg,  the  engineer 
of  the  commissioners  of  water  works,  and  a  letter  to  him  from 
Mr.  Close  a  short  time  prior  to  this  payment,  it  was  made  solely 
for  the  accommodation  of  Mr.  Close. 

Close's  contract  provided  that  '*When  the  entire  work  is  com- 
pleted and  after  it  shall  hiave  been  accepted  by  said  trustees  (of 
water  works),  a  final  payment  shall  be  made  upon  a  certificate 
of  the  chief  engineer,"  etc.  It  further  provided  that  15  per  cent, 
of  the  contract  price  should  be  retained  until  the  final  comple- 
tion of  the  work. 
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In  violation  of  these  express  provisions  of  the  contract,  and 
in  advance  of  the  time  when  it  was  due  under  the  contract,  the 
commissioners  of  water  works  paid  Close  this  last  payment  of 
more  than  $9,000,  retaining  but  $2,000  to  complete  the  work,  and 
nothing  to  pay  sub-contractors  and  material-men  who  might  de- 
sire to  file  liens  before  the  last  payment  was  due  under  the 
contract. 

I  am  of  the  opinion  that  the  commissioners  of  the  water  works 
could  not  legaUy  do  this  as  against  the  rights  of  the  sub-contrac- 
tors and  material-men  who  subsequently  perfected  their  liens 
within  the  time  required  by  law.  I  believe  this  conclusion  is 
fully  supported  by  the  decision  of  the  Supreme  Court  in  the 
case  of  BuUock  v.  Horn,  44  0.  S.,  420. 

Note  the  language  of  Judge  Spear  found  on  pp.  424  to  429,  and 
I  would  especially  call  attention  to  the  following  language  on 
page  428,  where  he  is  discussing  the  construction  to  be  giv^i  to 
Section  3203,  Revised  Statutes,  as  it  then  stood  upon  the  statute 
books: 

''It  would  seem  not  unreasonable  to  claim  from  the  language 
of  this  section  (3203)  (then  3204)  that,  as  to  advance  payments, 
the  owner  may  not  make  them  simply  to  accommodate  tiie  con- 
tractor, or  even  to  accommodate  himself,  but  that  the  advance 
payments  aUowed  and  described  as  not  fraudulent  or  collusive, 
being  one  made  in  good  faith,  in  order  to  complete  the  ccmtract, 
a  payment  made  in  advance,  for  any  other  purpose,  would  not 
avail  the  owner  as  against  the  workman  or  material-man,  but  as 
to  them  would  be  held  to  be  fraudulent  and  coUusive." 

While  the  court  was  not  called  upon  and  did  not  construe 
Section  3203  (then  3204),  the  above  language  indicates  clearly 
what  the  court  thought  of  advance  payments.  There  are  other 
expressions  of  the  court  throughout  the  report  equally  as  strong 
in  support  of  the  claim  that  the  owner  can  not,  except  in  good 
faith  and  to  complete  the  work,  make  payments  in  advance  of 
the  time  they  are  due  under  the  contract  so  as  to  affect  the  rights 
of  sub-contractors  and  material-men.  Since  the  decision  of  Bid- 
lock  V.  Horn,  the  Legislature  has  amended  Section  3203  (then 
3204)  by  eliminating  the  provision  permitting  payments  to  be 
made  in  advance  in  good  faith  to  complete  the  work,  and  it  would 
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seem  therefore,  that  even  such  payments  would  not  now  be 
countenanced  by  the  courts  under  Section  3203  as  it  now  stands. 
See  also  Walsh  v.  McMenomy,  74  Cal.,  356 ;  Merritt  &  AUen  v. 
Haskins,  96  Iowa.,  652 ;  Oreen  Bay  Lumber  Co.  v.  Adams,  107 
Iowa,  672;  Insurance  Co.  v.  Shedd,  16  App.  Cas.  (D.  of  C),  150. 

But  the  court  is  cited  by  counsel  for  the  commissioners  of  the 
water  works  to  the  unreported  case  of  Hayes  v.  Locke,  33  Bull., 
228,  as  overruling  Bullock  v.  Horn. 

It  is  very  unsafe  and  unsatisfactory  for  the  court  to  follow 
an  unreported  case,  unless  it  be  made  clear  upon  what  grounds 
it  was  decided.  Furthermore,  from  extracts  taken  from 
the  record  by  counsel  and  submitted  to  me  it  would  seem  that  the 
case  turned  upon  the  question  of  Whether  or  not  the  advance 
payments  in  that  case  were  made  in  good  faith  and  to  complete 
the  work.  The  court  below  apparently  found  that  they  had  been 
made  for  that  purpose. 

I  am  of  the  opinion  that  the  last  payment  of  $9,046.31  made  to 
Close,  the  heard  contractor,  is  to  be  treated  as  still  in  the  hands 
of  the  commissioners  of  the  water  works,  available  for  the  liens, 
where  it  would  and  should  have  been  when  the  liens  were  filed, 
if  the  contract  had  been  complied  with  as  these  sub-contractors 
and  material-men  had  a  right  to  expect  it  would  be.  The  amount 
which  the  commissioners  were  obliged  to  pay  out  to  complete  the 
work  (about  $960)  was  properly  paid  out. 

The  liens  of  the  sub-contractors  and  material-men  will  attach, 
to  the  balance  in  the  hands  of  the  commissioners  of  the  water 
works,  or  now  in  the  hands  of  the  clerk  of  this  court,  and  on  the 
further  sum  of  $9,046.31  constructively  in  the  hands  of  the  city 
of  Cincinnati,  or  the  commissioners  of  water  works.  If  there  be 
not  sufiScient  to  pay  all  the  sub-contractors  and  material-men  in 
full,  they  will  pro  rate  among  themselves  as  the  statute  provides. 

Let  a  decree  be  drawn  in  accordance  with  this  finding. 
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AOQiUBrnON  or  RSSOMCNCE  for  purpose  or  APPLYiNC 

FOR  A  MVORCB. 

Court  of  Insolvency  of  Hamilton  County. 
Michael  A.  Bowen  v.  Ck>RA  M.  Bowen. 

Decided,  December,  1911. 

Divoree — Determination  of  Residence — Loose  or  Literal  Construction  of 
Htaiutes  Conserving  the  Marriage  Relation  Not  to  he  PerwUtted— 
Actual  Residence  Necessary  to  Acquire  Domicil. 

1.  The  fact  that  a  former  resident  of  Cincinnati,  who  became  connected 

with  the  Goyemment  service  In  Washington,  has  been  accustomed 
to  return  to  Cincinnati  to  vote.  Is  without  significance  in  determin- 
ing his  domlcll  In  a  divorce  proceeding. 

2.  Domicil  in  Oblo,  for  the  purpose  of  obtaining  divorce,  can  be  ac- 

quired only  by  absolutely  abandoning  the  former  residence  out- 
side of  the  state. 

3.  One  who  had  resided  for  twelve  years  in  Washington,  D.  C,  came 

to  Cincinnati,  Ohio,  and  rented  a  furnished  room  which  he  occupied 
for  a  few  days  in  succession  at  Intervals  during  the  year.  When 
not  occupying  this  room  he  lived  with  his  wife  and  family  in 
Washington  and  he  accompanied  them  on  a  three  months  European 
tour.  After  the  lapse  of  a  year  he  filed  a  suit  for  divorce  in  Cincin- 
nati, claiming  statutory  residence  in  this  state. 
Held:  That  his  residence  In  Washington  was  not  abandoned  at  the* 
time  of  the  attempted  transfer  of  his  domicil  to  Cincinnati,  and  he 
has  not  acquired  a  residence  In  Ohio  within  the  meaning  of  the 
divorce  statutes. 

W.  C.  Mardorf  and  Wm.  J.  McCauley,  for  plaintiff. 
J.  W,  Heintzman  and  D.  B.  Howard,  contra. 

WARNEBy  J. 

On  May  17th,  1911,  the  plaintiff  filed  his  petition  for  divorce 
against  the  defendant  in  this  conrt,  alleging  residence  required 
by  statute. 

In  her  answer  the  defendant  denies  that  the  plaintiff  was  a 
resident  of  this  state  and  county  at-  the  time  said  petition  was 
filed,  and  alleges  that  he  was  then  and  still  is  a  resident  of  Wash- 
ington, D.  G.  The  jurisdiction  of  the  court  is  thus  brought  in 
question. 
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The  terms  ''resident''  and  "bona  fide  residence/'  as  used  in 
the  statutes  on  divorce  (Section  11980  of  the  General  Code  of 
Ohio)  have  uniformly  been  construed  by  the  courts  in  this  coun- 
try as  meaning  domicil.  Bishop  on  Marriages  and  Divorce,  Sec- 
tion 209,  and  citations,  Nelson  on  Divorce,  Section  41. 

Bouvier  defines  domicil  as  "that  place  where  a  man  has  his 
true,  fixed  and  permanent  home,  and  principal  establishment, 
and  to  which  when  he  is  absent  he  has  the  intention  of  return- 
ing." It  has  been  held  by  the  courts  that  domicil  is  "the  place 
where  a  person  lives,  or  has  his  home,  to  which  when  absent  from 
it  he  intends  to  return,  and  from  which  he  has  no  present  pur- 
pose to  remove."  Keezer  on  Divorce,  Section  197,  and  citations. 
In  Bishop  on  Marriages  and  Divorce,  Section  118,  the  author  de- 
clares that  "domicil  is  the  place  in  which,  both  in  fact  and  in- 
tent, the  home  of  a  person  is  established,  without  any  purpose  to 
return  to  a  former  home." 

In  Nelson  on  Divorce,  Section  40,  it  is  declared  that  "the 
domicil  of  choice  requires  an  actual  residence  combined  with  an 
intention  to  so  reside  for  an  indefinite  time." 

The  authorities  all  agree  that  mere  residence  is  not  sufficient; 
that  intention  without  sufficient  acts  to  support  it  is  not  con- 
trolling ;  that  change  of  residence  must,  to  constitute  new  domicil, 
be  with  the  animus  non  revertendi;  that  wherever  one  goes  the 
animus  manendi  must  exist,  not  ostensibly  but  really ;  and  that  a 
person  can  not  have  two  domicils  at  the  same  time,  but  is  pre- 
sumed to  continue  the  old,  until  a  new  one  is  clearly  acquired. 

The  plaintiff  claims  that  his  domicil  was  changed  from  Wash- 
ington, D.  C,  to  Cincinnati,  in  April,  1910.  Previously  for  some 
twelve  years  he  had  resided  in  Washington  with  his  wife  and 
children,  and  at  the  time  he  came  to  Cincinnati  to  establish  a 
residence  was  interested  in  business  in  the  former  city  and  is 
still. 

The  fact  that  he  was  in  the  employ  of  the  Government  when 
he  removed  to  Washington  and  has  since  returned  to  Cincinnati 
to  vote  at  nearly  all  elections  is  of  no  significance  upon  the  ques- 
tion now  raised.  Citizenship  for  the  purpose  of  exercising  the 
right  of  suffrage  is  quite  a  different  thing  from  domicil  in  mat- 
ters of  divorce.    When  the  plaintiff  came  to  Cincinnati  in  April, 
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1910y  he  rented  a  famished  room  which  he  has  retained  nntQ 
the  present  time ;  stated  to  aeqaaintanees  that  it  was  his  inten- 
tion to  make  Cincinnati  his  home;  made  some  inqniries  abont 
bosiness  openings  there  and  at  other  times  when  in  Cincinnati ; 
and  remained  at  that  time  abont  teA  days.  He  was  back  in  Cin- 
cinnati for  a  few  da3rs  in  Jnne  and  November,  1910,  and  in  Feb- 
roary  and  May,  1911. 

He  returned  to  Washington  in  April,  1910,  and  lived,  at  least 
a  part  of  the  time  with  his  wife  and  family  at  an  apartment 
honae  caUed  The  Frederick,  as  clearly  shown  by  the  evidence  of 
his  daughter  *  and  tenants  of  The  Frederick.  In  the  sommer  he 
went  abroad,  taking  his  wife  with  him,  for  some  three  months. 
On  their  retom  the  apartments  at  The  Frederick  were  again  oc- 
enpied  by  them.  He  left  very  soon  and  one  witness  states  that 
she  was  there  when  he  was  i>acking  his  things  to  go,  and  narrates 
conversation  with  him  abont  his  going  so  soon  after  his  retnm 
from  Europe.  He  probably  had  a  room  in  Washington  in  an- 
other part  of  the  city  which  he  occupied  at  times.  He  testifies 
that  he  was  tiying  to  close  out  his  business  interests  there,  but 
had  not  done  so  as  yet.  As  a  side  light*on  the  question  of  dom- 
icil,  it  appears  that  in  the  latter  part  of  1909  he  brought  suit 
tor  divorce  against  his  wife  in  the  courts  of  the  District  of  Colum- 
bia, on  the  ground  of  adultery ;  that  such  suit  was  amicaUy  ad- 
justed and  dismissed  upon  certain  conditions  which  he  claims 
she  subsequently  violated  and  which  seems  to  have  been  the  source 
of  much  friction  in  their  subsequent  marital  life.  It  also  appears 
that  he  was  greatly  attached  to  his  two  dau^ters  one  of  whom 
was  afficted  with  a  serious  disease,  and  both  of  wh<Hn  have  never 
resided  apart  from  their  mother. 

Upon  these  facts  and  principles  of  law  applicable  thereto,  did 
the  plaintiff  acquire  a  domicil  in  this  state  and  country  in  April, 
1910,  and  was  he  a  bona  fide  resident  of  Cincinnati  and  Hamilton 
county  when  the  suit  was  instituted?    I  think  not. 

In  order  to  abandon  and  discontinue  his  previous  domicil  in 
Washington,  it  became  imperatively  necessary  that  he  should 
absolutely  sever  all  marital  and  home  relations  with  his  wife, 
and  never  resume  the  same.  This  he  did  not  do,  but  on  the  con- 
trary he  did  occupy  the  apartments  at  The  Frederick  with  his 
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wife  and  children  subsequent  to  his  visit  to  Cincinnati  in  April, 
1910,  for  a  time  at  least,  and  did  in  the  summer  of  that  year  take 
a  European  trip  of  about  three  months  with  his  wife,  and  on 
their  return  was  again  at  The  Frederick  with  his  family  for  a 
brief  space.  It  is  apparent  that  his  personal  belongings  remained 
at  the  family  residence  where  he  was  packing  to  leave  shortly 
after  the  return  from  Europe. 

His  stays  in  Cincinnati,  the  few  times  he  was  here,  were  so 
short,  and  his  renting  a  furnished  room  that  he  rarely  occupied 
so  peculiar,  that  taken  in  connection  with  his  continued  subse- 
quent marital  relations  with  his  wife,  the  conclusion  is  compelled 
that  he  had  come  here  solely  for  the  purpose  of  obtaining  a  di- 
vorce, and  not  with  any  clear  intention  of  changing  his  domicil 
at  that  time.  Whatever  may  have  been  his  intention,  his  acts 
conclusively  rebutted  any  change  of  domicil. 

It  has  been  held  that  where  a  person  spends  part  of  his  time 
in  one  state,  and  the  other  part  at  his  home  in  another,  and  where 
he  has  no  business  in  the  former,  but  seems  to  be  gaining  a  resi- 
dence for  the  purpose  of  divorce  only,  he  is  not  a  bona  fide  resi- 
dent.   Albee  v.  Albee,  43  111.  App.,  370. 

The  public  is  interested  in  the  proper  administration  of  the 
laws  affecting  marriage  and  divorce,  and  it  would  be  intolerable 
to  permit  any  loose  and  liberal  construction  of  our  statutes, 
adopted  to  protect  and  conserve  the  marital  relations  of  our 
people,  to  be  used  by  any  one  not  a  bona  fide  resident  of  the  state 
for  the  mere  purpose  of  obtaining  a  divorce. 

The  petition  will  be  dismissed  for  want  of  jurisdiction,  at 
plaintiff's  costs. 
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AmtOMlATKM  or  LAKE  nONTACK  MCVOTCD  TO  PARK 
PUWOSBS  FOIL  RALWAY  PUKPOSKS. 

Common  Pleas  Court  of  Cnyaboga  Coontj. 

John  G.  White  v.  City  of  Cleveland,  Detroit  &  Cleveland 
Navigation  Co.  and  Cleveland  &  Buffalo  Transit  Co; 
AND  The  Cleveland  &  Pittsbl^rgh  Railsoad  Co.  v.  City  of 
Cleveland,  The  Detroit  &  Cleveland  Navigation  Co.  and 
The  Cleveland  &  Bl-ffalo  Transit  Co.,  and  Two  Other 
Cases.* 

Decided.  Hay  8,  1911. 

BmimefU  Damain^Fee  to  Land  Appropriated  for  Pork  Purpo9es  Not  Ob- 
tained  5y  MunicipfAity,  When— Interest  Ohtained  Determined  hp 
StaiuU,  Xot  bp  Measure  of  CompensatUmr-Municipaiitp  Map  Sen 
or  Lease  Onip  Propertp  Held  in  Fee— Use  for  Park  and  for  Wharf 
Purposes  DisHnguished— Additional  Bermtude  wUhout  Further 
Compensation  Map  Be  Enjoined— Tax-Paper  Can  Not  Enfoin  Lease 
for  Wharf  of  Propertp  Condemned  for  Park  Purposes— Riparian 
Oumership  and  Governmental  Interest  Dtstinpuishedr— Injunction 
Does  yot  Lie  to  Prevent  Change  in  Use  of  Propertp  Appropriated^ 
Sections  3677,  3681  and  3698. 

L  A  maaicipality  in  appropriating  lands  for  park  purposes,  in' 1872,  by 
virtue  of  Section  507  of  act  66  O.  L.,  234  (R.  S.,  2232;  General  Code, 
3677  >,  limiting  the  amount  taken  to  that  ''reasonably  necessary  for 
the  purpose  to  which  it  is  to  be  applied,"  did  not  obtain  the  fee 
tho-eof,  notwithstanding  the  fee  therein  was  pnjed  for;  and  it 
follows  that  upon  lease  of  part  of  said  property  for  exclusive  wharf 
purposes,  the  reversioners  are  entitled  to  additional  compensation 
for  the  increased  servitude  as  one  not  contemplated  in  the  original 
condemnation  proceedings. 

2.  The  into'est  acquired  by  condemnation  proceedings  is  determined  by 
the  provisions  of  the  statute,  and  not  by  the  measure  of  compensa- 
tion allowed  therefor.  A  written  statement  was  filed  by  a  property 
owner  in  condemnation  proceedings  for  municipal  park  purposes, 
under  Section  513  of  act  66  O.  L.,  236  (R.  S.,  2236;  General  Oode, 
3681).  setting  forth  that  he  was  the  owner  in  fee  of  one  parcel,  is 
not  such  an  answer  as  is  required  by  statute,  raises  no  issue,  and 
can  not,  upon  the  property  being  devoted  to  other  than  the  use 
appropriated,  be  deemed  an  admission  of  the  interest  taken,  or 
estop  such  owner  from  denying  title  in  fee  in  the  municipality. 

*  Affirmed  by  the  Circuit  Court,  White  v,  CUp  of  Cleveland,  14  C.C. 
(NJB.),  369. 
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8.  Section  676  of  the  munioipal  code  of  1869  (R.  S.,  2673;  General 
Code,  3698  et  seg.),  authorizing  sale  or  lease  of  municipal  prop- 
erty, does  not  apply  to  lands  in  which  the  municipality  has  an 
easement  only,  acquired  by  reason  of  exercising  the  governmental 
powers  of  the  state. 

4.  Wharf  use  of  land  with  the  exclusive  right  to  construct  and  use 

piers,  passenger  station,  ticket  offices,  freight  warehouse,  railroad 
tracks,  etc.,  necessary  for  a  lake  transportation  company,  is  a 
separate  and  distinct  use  from  that  for  park  purposes,  notwith- 
standing the  declaration  of  council  that  such  wharf  use  is  not  In- 
consistent with  park  use.  The  latter  use  implies  recreation  pur- 
poses merely;   the  former,  commercial  purposes. 

5.  Injunction  lies  to  prevent  the  imposition  of  the  additional  servitude 

for  wharf  purposes  upon  land  appropriated  for  park  purposes,  pend- 
ing determination  of  compensation  for  the  new  use,  notwithstanding 
a  reversioner,  by  acquiescing  in  the  appropriation,  may  bring  his 
action  for  damages. 

6.  A  tax-payer  can  not  enjoin  a  municipal  corporation  from  leasing  for 

wharf  purposes  land  condemned  for  park  uses,  the  former  use  not 
being  a  diversion  to  another  inconsistent  use,  and  with  no  inten- 
tion to  abandon  such  park  use. 

7.  The  title  of  the  state  and  of  municipalities  to  lai^d  under  the  water 

of  Lake  Erie  is  not  that  of  a  proprietor,  but  it  is  held  in  trust  by 
them  for  public  purposes  of  navigation  and  fishery.  Riparian  owner- 
ship embraces  all  such  faolllties  and  instrumentalities  as  will  fur- 
ther navigation  and  fishery  purposes,  and  includes  access  to  navi- 
gable water  and  the  right  to  wharf  out  to  it  The  fact  that  a  mu- 
nicipality has  used  public  funds  for  piling,  and  for  filling  in  sub- 
merged land  for  park  purposes,  does  not  defeat  the  right  of  re- 
versionary riparian  owners  in  such  lands. 

8.  Injunction  will  not  lie  to  prevent  a  municipality  from  condemning 

lands  in  which  it  has  an  easement  only,  but  in  which  it  sought  to 
obtain  the  fee  as  authorized  by  General  Code,  3692,  the  necessity 
for  obtaining  such  lands  being  wholly  within  the  discretion  of  the 
council  thereof;  hence,  where  the  declared  purpose  in  condemning 
land  for  public  purposes  is  wise  and  lawful,  condemnation  will  not 
be  enjoined,  unless  the  evidence  shows  clearly  that  the  declared 
purpose  is  not  the  real  purpose.  Evidence  of  negotiations  by  city 
officials  other  than  members  of  council  is  admissible  to  determine 
the  real  purpose  of  council  in  passing  a  resolution  and  ordinance 
condemning  lands  for  a  public  purpose,  the  declared  purpose  being 
traversed  as  not  the  real  purpose. 

J.  G.  White,  for  J.  G.  White. 
Newton  D.  Baker,  for  city. 
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Ooulder,  Holding  A  Hasten,  for  G.  &  B.  Transit  Co.  and  D.  A 
C.  Navigation  Co. 

SquirCy  Sanders  dt  Dempsey^  for  C.  &  P.  Railroad  Co. 

The  four  cases  have  been  sabmitted  to  the  coort  for  determin- 
ation,  Noa.  114477,  117638,  121677  and  121676. 

The  first  two  cases  seek  to  enjoin  the  city  and  the  defendants, 
the  Detroit  &  Cleveland  Navigation  Company  and  the  Cleveland 
k,  Buffido  Transit  Company,  from  entering  into  and  carrying  ont 
the  terms  of  certain  alleged  leases  entered  into  by  the  city  of 
Cleveland  and  the  boat  company  defendants,  November  15, 1909, 
and  May  31,  1910. 

In  the  first  of  said  cases  the  plaintiff  bases  his  right  as  a  tax- 
payer, and  claims  that  the  proposed  leases  will  be  a  diversion  by 
the  city  of  certain  parts  of  what  is  known  as  Lake  View  Park 
from  the  purposes  to  which  it  was  ori^nally  appropriated. 

In  the  second  case,  the  plaintiff,  the  Cleveland  &  Pittsborgh 
Railroad  Company,  seeks  to  enjoin  the  same  leases,  and  bases 
its  right  npon  the  ground  that  it  has  some  reversionary  interest 
in  said  park  property,  particularly  the  portion  thereof  sought 
to  be  leased  to  the  defendant  boat  companies. 

The  third  of  the  cases  submitted  is  brou^t  by  plaintiffs  as 
tax-payers  to  enjoin  an  appropriation  of  the  fee  for  park  pur- 
poses, under  an  ordinance  passed  by  the  city  council  of  the  city 
of  Cleveland,  November  14.  1910,  appropriating  the  reversionary 
interests  of  the  original  oivners  of  the  park,  alleging  that  the 
deelared  purpose  thereof  is  not  the  true  purpose,  but  that  the 
true  purpose  is  to  enable  the  city  to  transfer  about  thirfy-five 
acres  of  land  in  Lake  View  Park  to  the  railroad  companies  for 
the  purpose  of  erecting  thereon  a  depots 

The  fourth  suit  has  for  its  object  a  similar  purpose,  but  is 
brought  by  the  same  plaintiffs  as  reversionary  owners  of  rights 
in  the  original  lands  appropriated  for  the  park. 

From  the  evidence  in  the  case,  it  appears  that  on  July  9, 1872, 
the  city  council  passed  the  following  resolution : 

''Resolved,  by  the  city  council  of  the  city  of  Cleveland,  that 
it  is  deemed  necessary  and  said  council  does  hereby  declare  its 
intent  to  take  and  appropriate  for  park  purposes,  the  follow* 
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iug  described  property  within  said  city,  to-wit :  all  the  property 
between  the  southerly  line  of  the  right-of-way  of  the  Cleveland 
&  Pittsburgh  Railroad  Company  and  a  line  commencing  on  the 
westerly  line  of  Erie  street  327  feet  6  inches  north  of  the  north- 
erly line  of  Lake  street  and  extending  to  Seneca  street  to  a  point 
346  feet  north  of  the  northerly  line  of  Lake  street ;  also,  aU  the 
property  north  of  the  right-of-way  of  the  Lake  Shore  Railway 
Company,  and  between  Erie  and  Seneca  streets,  same  to  be  used 
for  park  purposes/' 

That  afterwards,  on  September  24,  1872,  the  solicitor  of  the 
corporation  filed  an  application  in  the  probate  court  to  appro- 
priate the  property  described  in  the  foregoing  resolution,  and 
further  states  as  follows: 

''The  undersigned,  the  city  solicitor  of  the  city  of  Cleveland, 
and  here  appearing  for  and  in  behalf  of  said  city,  respectfully 
represents  that  said  city  of  Cleveland  is  a  municipal  corporation 
and  a  city  of  the  first  class,'  that  it  did  by  action  of  its  council 
on  July  9,  1872,  adopt  by  a  vote  of  all  the  members  of  said 
council  present  at  the  meeting  and  more  than  two-thirds  of 'all 
the  members  of  the  council  upon  which  vote  the  ayes  and  nayes 
were  called,  the  following  resolution,  to-wit:  Resolved  by  the 
city  council  of  the  city  of  Cleveland  that  it  is  deemed  necessary 
and  said  council  does  hereby  declare  its  intent  to  take  and  ap- 
propriate for  park  purposes,  the  following  described  property 
within  said  city,  to-wit,  all  the  property  between  the  southerly 
line  of  the  right-of-way  (description  of  property).  •  •  • 
Also  all  of  the  property  north  of  the  right>of-way  of  the  Lake 
Shore  Railroad  Company  and  between  Erie  and  Seneca  streets, 
the  same  to  be  used  for  park  purposes.  The  undersigned  states 
that  the  object  of  said  condemnation  and  appropriation  is  and 
was  to  secure  to  said  city  the  title  absolute  and  in  fee  and  clear 
of  all  incumbrance,  of  said  described  property  that  the  same  may 
be  used  for  park  purposes.  •  •  •  Whereupon  the  under- 
signed in  the  name  and  on  behalf  of  the  •  •  •  of  Cleveland 
in  order  to  accomplish  the  purposes  and  interest  of  the  resolution 
by  said  city  co'mcil  as  aforesaid  files  this  application  as  by  law 
required  and  asks  that  the  interests  of  the  same  above  named 
parties  to  the  property  described  with  the  value  thereof  be  deter- 
mined by  a  jury  and  that  by  the  payment  of  said  value  so  found 
by  said  jury  to  said  parties  by  said  city  all  the  rights  of  title, 
equities  and  easements  of  the  parties  aforesaid  in  and  to  said 
parties,  be  appropriated  by  and  become  vested  in  the  city  of 
Cleveland  in  accordance  with  said  resolution  and  the  statutes 
in  such  cases  made  and  provided." 
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That  thereafter  soeh  proceedings  were  had  in  the  probate 
conrt  that  the  said  property  owners  were  awarded  the  som  of 
^01,028  for  the  land  between  Summit  street  and  the  Cleveland 
k  Pittsburgh  Railroad  Company's  right-of-way,  $30,375  for  the 
land  north  of  the  Lake  Shore  &  ^liehigan  Southern  Railway 
Company's  right-of-way  extending  to  the  shore  of  Lake  Erie. 
And  the  court  decreed  that  upon  payment  of  the  sums  awarded 
to  the  sereral  parties  defendant,  the  said  city  is  authorized  to 
take  possession  of  the  premises  for  the  uses  and  purposes  for 
which  the  same  was  appropriated.  The  city  took  possession  of 
said  lands,  and  paid  for  them  1^  the  proceeds  of  bonds  which 
were  issued  for  the  purpoise  of  raising  a  fund  to  pay  for  a  park, 
and  these  bonds  were  subsequently  paid  from  the  proceeds  of 
levies  of  taxes  made  by  the  city  to  pay  for  land  appropriated 
for  park  purposes.  The  said  lands  were  improved  and  beauti- 
fied by  moneys  arising  from  general  taxation. 

About  the  year  1894  the  dty,  by  ordinance  authorizing  it, 
began  certain  improvements  in  front  of  and  extending  into  the 
waters  of  Lake  Erie  from  the  shore  of  the  park,  the  first  au- 
thorized improTement  being  an  extension  by  way  of  piling  and 
rip-r^  work,  to  extend  Erie  street  into  the  lake;  and  in  1896 
it  authorized  the  setting  of  a  row  of  piling  extending  westerly 
from  Erie  street  and  in  front  of  the  shore  line.  Thereafter  the 
Erie  street  extension  was  further  extended  into  the  lake,  and  at 
a  point  about  715  feet  southerly  from  the  harbor  line  a  row  of 
piling  was  set  extending  to  the  westerly  line  of  Seneca  street 
prolonged  northerly.  Two  piers  were  built,  one  as  an  extension 
of  Erie  street  out  to  the  harbor  line  from  this  line  of  piling, 
the  other  a  pier  200  feet  westerly  and  100  feet  in  width,  ex- 
tending also  out  to  the  harbor  line.  That  behind  the  latter 
row  of  piling,  and  extending  to  the  shore  and  from  the  shore  to 
the  piHng,  has  been  made  certain  land,  the  whole  surface  of  the 
soil  under  the  lake  having  been  filled  up  from  the  original  shore 
line  to  the  piling,  so  as  to  form  a  solid  parcel  of  ground  above 
the  surface  of  the  water  of  the  lake. 

That  in  1898,  at  the  request  of  the  city  council,  the  govern- 
ment established  the  above  mentioned  harbor  line,  which  is  ap- 
proximately 1700  feet  from  the  original  shore  line  of  the  lake. 
The  filling  in  was  practically  all  done  by  the  dumping  of  refuse, 
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excavations  from  cellars,  streets  and  sewers,  and  with  very  little 
expense  to  the  city. 

On  November  18,  1909,  the  council  of  the  city  of  Cleveland 
passed  an  ordinance.  No.  16,355,  entering  into  a  lease  between 
it  and  the  said  defendant  boat  companies  for  the  westerly  of 
the  two  piers  above  mentioned;  and  on  May  31,  1910,  again  en- 
tered into  a  similar  lease  ratifying  and  confirming  the  terms  of 
the  former  lease  to  the  defendemt  companies.  By  the  terms  of 
the  latter  lease  it  was  provided  that  the  city  leased  said  pier 
to  the  defendant  boat  companies  for  the  period  commencing 
with  the  acceptance  of  the  terms  of  the  ordinance  and  ending 
December  31,  1909,  at  a  rental  of  $55,000  for  the  entire  period, 
to  be  paid  by  the  lessees;  the  lessor  to  erect  a  suitable  bridge 
over  railroad  tracks,  pave  certain  approaches,  and  to  provide  a 
right-of-way  and  material  and  labor  to  construct  a  switch  track 
from  the  pier  leased  to  and  connecting  with  the  railroads,  furnish 
water  and  lighting  facilities,  and  permit  the  lessees  to  widen  the 
pier  to  the  width  of  300  feet.  Lessees  were  given  the  right  to 
construct  upon  the  said  pier  a  passenger  station,  ticket  offices, 
freight  warehouses,  and  such  railroad  tracks  as  shall  be  neces- 
sary for  the  use  of  the  pier  as  a  suitable  place  for  landing,  and 
the  transaction  of  package  freight  and  passenger  business.  Sec- 
tion 3  of  the  agreement  of  lease  provided  that  the  city  council 
may  terminate  the  lease  two  years  from  January  1,  next  after 
giving  a  notice  of  its  intention  so  to  do.  In  such  event  the  city  is 
to  repay  to  the  lessees  the  amounts  expended  by  them  for  their 
improvements,  upon  certain  terms  provided  in  the  ordinance.  By 
Section  7  it  is  provided  that  the  lessees  shall  have  full  control  of 
the  pier,  and  shall  have  the  right  to  restrict  access  thereto  in  such 
manner  as  to  facililate  and  accommodate  their  business.  The 
lessor  further  covenants  that  it  will  not  construct  any  pier  west 
of  the  pier  leased  nearer  than  300  feet  of  said  leased  pier  when 
widened  as  provided  in  the  lease. 

The  latter  ordinance  was  passed  after  the  enactment  by  the 
Legislature  of  Ohio  of  General  Code,  3699-1  (101  0.  L.,  236),  and 
recites  that  fact  within  its  provisions. 

I  will  first  consider  the  question  involved  in  the  suits  seek- 
ing to  enjoin  the  city  and  the  boat  companies,  defendants,  from 
carrying  out  the  terms  of  the  proposed  lease. 
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The  first  qneatioii  presented  for  deteniuiuition  is,  what  estate 
or  interest  was  acquired  by  the  city  in  the  land  appropriated 
under  the  proceedings  of  1872?  In  this  state  it  seems  to  be 
settled  that  unless  the  statute  expressly  anthorizes  the  taking  of 
the  fee,  no  greater  estate  or  interest  is  taken  by  the  appropriation 
than  is  reasonably  necessary  for  the  full  and  complete  enjoyment 
for  the  purpose  for  which  it  is  taken.  The  extent  of  the  interest 
taken  must  be  determined  from  the  language  of  the  statutue  au- 
thorizing the  appropriation.  Unless  the  fee  be  expressly  author- 
ized to  be  taken,  the  interest  taken  will  be  limited  by  the  public 
neeesBity.  The  leading  case  upon  this  point  in  this  state  seems 
to  be  McCombg  y.  Stewart,  40  Ohio  St.,  647.  At  page  665  the 
eonrt  say: 

''But,  whether  the  property  taken  is  paid  for  in  monQr  or 
in  accruing  benefits  and  advantages,  it  should  clearly  appear 
by  the  terms  of  the  act  that  it  was  the  legislative  intent  to  take 
a  fee  before  such  effect  can  be  given  to  it.  In  the  absence  of  ex- 
press words,  a  fee  will  not  be  deemed  to  be  taken  where  the  pur- 
poses of  the  act  will  be  satisfied,  as  in  the  case  at  bar,  with  the 
taking  of  an  easement." 

And  again,  in  Vought  v.  Railway,  58  Ohio  St.,  123,  in  para- 
graph 5  of  the  syllabus,  the  court  states  the  general  rule  thus: 

''Where  lands  are  acquired  for  a  public  use,  an  easement 
only  is  taken  therein,  unless  the  taking  of  a  greater  estate,  as 
a  fee  simple,  is  expressly  authorized  by  law." 


Similar  language  is  found  in  Corwin  v.  Cowan,  12  Ohio  St., 
629;  MaloM  v.  Toledo,  28  Ohio  St,  643;  and  in  Newton  v.  BaO- 
way,  115  Fed.  Rep.,  781. 

At  the  time  of  the  approporiation  of  the  lands  described,  in 
1872,  Section  507  of  the  municipal  code,  Chapter  47,  p.  234,  pro- 
vided: 

"Each  city  and  incorporated  village  shall  have  the  power  to 
appropriate,  enter  upon  and  hold  real  estate  within  the  corpor- 
ate limits  for  the  following  purposes,  but  no  more  shall  be  tiJcen 
or  appropriated  than  is  reasonably  necessary  for  the  purpose  to 
wfaidi  it  is  to  be  applied.    •    •    •    10.    For  public  parb." 

"Section  509.  The  terms  land  and  real  estate,  as  used  in  this 
chapter,  shall  be  regarded  as  including  rights  and  easements  of 
an  incorporeal  nature." 
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Section  512  provided  the  procedure  by  which  the  council 
might  apropriate  private  property,  providing  that  same  shall 
be  done  by  resolution  declaring  such  intent,  defining  therein  the 
purpose  of  the  appropriation,  and  setting  out  a  pertinent  de- 
scription of  the  property  to  be  appropriated. 

Section  513  provided  that,  upon  the  passage  of  a  resolution, 
an  application  should  be  made  to  the  probate  court,  which  appli- 
cation **  shall  describe  as  correctly  as  may  be  the  property  to  be 
taken,  the  object  proposed,  and  shall  name  the  owners  of  the 
property." 

It  will  be  observed  that  by  Section  507  the  right  to  take  a  fee 
is  not  expressly  given;  in  fact  it  provides,  **But  no  more  shall 
be  appropriated  than  is  reasonably  necessary  for  the  purpose 
to  which  it  is  to  be  applied." 

In  the  appropriation  proceeding  on  October  14,  1872,  the 
Cleveland  &  Pitsburgh  Railroad  Company,  the  plaintiff  in  one 
of  the  suits  now  under  consideration,  filed  in  the  probate  court, 
in  said  action,  a  paper  endorsed,  * '  Claim  of  the  C.  &  P.  Railroad 
Company."    This  paper  was  in  the  following  language : 

*  *  The  State  of  Ohio,  Cuyahoga  County,  in  Probate  Court. 

The  City  of  Cleveland  v.  J.  M.  Jones  et  al.    Appropriation. 

The  Cleveland  &  Pittsburgh  Railroad  Company,  one  of  the 
defendants  herein,  represents  that  it  is  the  owner  in  fee  of  cer- 
tain lands  situated  between  Wood  and  Erie  streets  in  the  city  of 
Cleveland,  and  south  of  its  right  of  way,  396  feet  in  width,  and 
the  land  north  of  the  right  of  way  of  the  Lake  Shore  &  Michigan 
Railway  Company  of  528  feet  in  width,  as  designated  on  the  map 
attached  to  the  petition  in  this  case,  and  which  is  sought  to  be 
appropriated  herein,  for  which  this  defendant  claims  damages 
in  the  sum  of  Thirty  Thousand  ($30,000)  Dollars. 

'*R.  P.  Ranney, 
'^Attorney  for  said  Company. 
**  (Endorsed) :    City  of  Cleveland  v.  J.  M.  Jones  et  al.    Claim 
of  the  Cleveland  &  Pittsburgh  Railroad  Company.     October  14, 
1872.     Ranney." 

It  has  been  urged  that,  by  reason  of  the  filing  of  this  paper, 
the  Cleveland  &  Pittsburgh  Railroad  Company  is  estopped  to 
deny  that  by  the  apropriation  proceedings  a  fee  was  taken;  or 
that  this  paper  is  an  admission  on  the  part  of  the  railroad  com- 
pany that  a  fee  was  taken  in  the  proceedings. 
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This  original  appropriation  proceeding  was  brought  to  ap- 
propriate twenty-one  different  parcels  of  land,  of  which  the 
Cleveland  &  Pittsburgh  Railroad  Company  owned  one ;  and  the 
order  of  the  probate  court  was  the  same  in  respect  to  all  of  the 
parcels. 

I  think  that  the  fact  that  the  Cleveland  &  Pittsburgh  Rail- 
road Company  filed  this  paper  in  the  proceedings  in  the  probate 
court  can  not  enlarge  the  interest  which  the  city  was  authorized 
by  the  statute  to  take.  Nowhere  does  the  statute  provide  for 
such  an  answei*  in  an  appropriation  proceeding;  and  such  a 
paper,  if  filed,  raises  no  issue  (P.  C.  C.  &  St.  L.  Ry.  v.  (Jreen^ 
vtUe,  69  Ohio  St.,  496).  Nor  does  the  fact  that  the  resolution  and 
amplication  state  that  a  fee  is  sought  to  be  taken  enlarge  the 
power  of  the  municipality  {State  v.  Sheltrey,  100  Minn.,  107). 
It  could  not  well  be  said  that,  in  a  proceeding  in  which  there 
were  twenty-one  or  more  defendants,  and  twenty-one  parcels  of 
land  appropriated,  the  title  obtained  as  against  the  owner  of 
one  parcel  differed  from  that  obtained  from  the  owners  of  other 
parcels  in  the  same  proceeding.  While  it  is  probable  the  owners 
of  the  property  appropriated  were  compensated  in  the  full  value 
of  the  property,  yet  the  court  can  not  say — ^and  there  is  no  evi- 
dence— ^that  they  received  value  for  anything  other  than  the  in- 
terest appropriated  in  the  proceeding.  The  interest  taken  is  de- 
termined by  the  provisions  of  the  statute,  and  not  by  the  mea- 
sure of  compensation  allowed  for  the  interest. 

It  is  argued  that,  under  Section  199,  Chapter  15,  of  the  munic- 
ipal code  of  1869  (66  O.  L.,  182),  the  city  of  Cleveland,  at  the 
time  of  the  appropriation,  under  paragraph  32,  had  power  **to 
hold  and  improve  public  grounds  and  parks,  and  provide  for  the 
protection  and  preservation  of  the  same";  and,  uiider  paragraph 
33,  **to  appropriate  private  property  for  the  uses  of  the  cor- 
poration"; and,  under  paragraph  34,  **to  acquire,  by  purchase 
or  otherwise^  and  hold  real  estate  or  any  interest  therein,  and 
other  property,  for  the  uses  of  the  corporation,  and  to  seU  or 
lease  the  same." 

From  this  section  it  is  argued  that  the  city  had  authority, 
at  the  time  of  the  appropriation  proceedings  in  1872,  to  sell  or 
lease  the  lands  appropriated.  It  would  seem  that  the  authority 
to  sell  or  lease,  as  provided  in  paragraph  34,  did  not  apply  to 
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lands  appropriated  under  Section  35,  but  to  those  acquired  in  the 
manner  provided  by  paragraph  34.  In  fact  it  is  doubtful 
whether  it  would  apply  to  all  lands  which  might  be  acquired  with- 
in the  provisions  of  paragraph  34,  as  the  paragraph  in  its  terms 
includes  dedicated  property.  It  seems  to  me,  therefore,  that 
these  sections  do  not  enlarge  the  powers  of  acquisition  provided 
in  Section  507. 

It  is  further  argued  that  Section  676,  Chapter  54,  of  the 
municipal  code  of  1869  (66  O.  L.,  264),  authorizes  the  city  to 
lease  or  convey  any  real  estate  or  interest  therein,  any  wharf  or 
public  landing  •  •  *  public  ground  or  park,  belonging  to 
the  corporation. 

I  am  of  opinion  that,  taken  in  connection  with  Sections  677  and 
678,  the  authority  conferred  in  this  chapter  does  not  apply  to 
lands  in  which  the  city  had  an  easement  only,  acquired  by  reason 
of  its  exercising  the  governmental  power  of  the  state,  but  ap- 
plies solely  to  lands  belonging  to  the  city  in  its  private  capacity. 
And  if  I  be  wrong  in  this,  then  Section  676  Would  be  unconstitu- 
tional in  its  application  to  lands  in  which  the  corporation  ac- 
quired but  an  easement,  if  the  city  is  given  the  right  to  sell  the 
lands  free  from  the  easement  by  reason  of  the  provisions  of  this 
section.  And  it  further  would  seem  clear  that  Section  676  at  most 
must  be  confined  to  lands  in  which  the  municipality  had  a  fee 
simple  title. 

Therefore,  both  by  reason  of  the  express  provisions  of  the 
statute  and  by  the  authorities  referred  to,  I  hold  that,  by  the 
appropriation  proceedings  of  1872,  the  city  acquired  only  an 
easement  in  the  land  so  appropriated. 

The  fact  that  only  an  easement  for  park  purposes  was  taken 
leaves  the  fee  still  in  the  original  owners,  subject  to  the  full  and 
complete  enjoyment  of  the  use  by  the  city  for  park  purposes. 

The  next  question  that  arises  is,  as  to  whether  the  use  pro- 
posed to  be  made  under  the  lease  to  the  boat  companies  is  with- 
in the  terms  of  the  easement  taken  by  the  city  in  the  appropria- 
tion proceedings,  assuming  for  the  present  that  the  pier  and 
made  land  are  part  of  the  park. 

The  terms  of  the  lease  provide  for  the  character  of  the  oc- 
cupancy and  use  to  which  the  pier  and  part  of  the  land  devoted 
to  switch  tracks  shall  be  subjected.    This  is  stated  in  the  lease 
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to  be  for  the  construction  of  a  passenger'  station,  ticket  offices, 
freight  warehouses,  railroad  tracks,  etc.,  with  full  right  on  the 
I>art  of  the  boat  companies  to  control  the  pier  and  to  restrict 
access  thereto,  together  with  the  right  to  widen  the  pier  to  300 
feet,  and,  farther,  prevent  the  construction  of  another  pier  with- 
in 300  feet  of  the  leased  pier  so  widened. 

The  terms  of  the  ordinance  recite  that  the  proposed  uses  are 
oonastent  with  park  purposes;  and  it  is  urged  that  this  declara- 
tion of  council  can  not  be  disturbed  by  the  court.  In  this  the 
court  thinks  counsel  are  wrong.  The  statutes  of  Ohio,  when  the 
appropriation  took  place  as  well  as  now,  dismminate  between  a 
park  use  and  a  wharf  or  landing  use,  and  give  cities  power  to  ap- 
propriate for  each,  recognizing  that  such  uses  are  different.  A 
park  use  is  primarily  for  pleasure  and  recreation,  and  does  not 
essentially  imply,  on  the  part  of  the  city,  the  right  to  make  a 
profit  out  of  such  use ;  while  a  wharf  and  landing  import  a  use 
for  eommercial  purposes  and  transactions  of  commerce.  Now, 
some  uses  of  parks  for  purposes  of  landings  and  wharfs,  incident- 
al to  features  of  pleasure  and  recreation,  may  be  embraced  in 
park  purposes;  but  where  the  use  is  solely  for  commercial  pur- 
poses, and  requires  an  exclusive  occupancy  of  the  whole  or  part 
of  the  park,  such  use  is  not  a  park  use.  As  well  say  that  a 
raUroad's  station  freight  house  and  ticket  offices  and  other  build- 
ings and  tracks  are  a  park  purpose.  The  character  of  the  occup- 
ancy provided  for  in  this  lease  is  wholly  commercial,  and,  not- 
withstanding the  declaration  of  council,  is  not  a  park  use. 
Whether  the  occupancy  provided  for  in  the  lease  is  a  public 
purpose,  I  will  discuss  later. 

The  next  question  to  be  considered,  again  assuming  that  the 
made  land  and  the  pier  are  part  of  the  park,  is,  whether  the 
Legislature  can  authorize  a  change  of  the  use  of  lands,  in  which 
an  easement  has  been  acquired  for  park  purposes  by  appropria- 
tion, to  a  use  for  wharf  and  landing  purposes. 

From  the  terms  of  the  lease,  I  am  inclined  to  hold  that  the  use 
provided  for  therein  is  consistent  with  wharf  and  landing  pnr- 


If  a  fee  has  been  appropriated,  it  seems  to  be  the  law  of  this 
state  that  such  change  of  use  can  be  made  from  one  purpose  to 
another  public  purpose  not  inconsistent  with  the  former  use. 
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Malone  v.  Toledo,  28  Ohio  St.,  643 : 

*  *  The  state  having,  by  its  proper  agencies,  appropriated  prop- 
erty in  fee  for  the  public  uses  of  canals,  it  is  within  the  power  of 
the  Legislature  to  authorize  a  change  from  one  public  use  to  an- 
other of  like  kind." 

Ordinarily,  where  only  an  easement  is  taken,  upon  abandon- 
ing the  use  of  the  land  for  the  purpose  for  which  appropriated, 
it  reverts  to  the  owner  of  the  fee,  free  from  the  easement.  Cor- 
win  V.  Cowan,  12  Ohio  St.,  629 ;  McComhs  v.  Stewart,  40  Ohio 
St.,  647 ;  Day  v.  Railway,  44  Ohio  St.,  406. 

If  only  an  easement  has  been  taken,  and  the  proposed  new 
use  is  consistent  with  the  former  use,  a  change  in  the  use  may 
be  authorized,  provided  compensation  is  made  for  any  additional 
burden.  Hatch  v.  Railway,  18  Ohio  St.,  92 ;  Vought  v.  Railway, 
58  Ohio  St.,  124 ;  Newton  v.  Radlway,  115  Fed.  Rep.,  781. 

These  cases  all  decide  that  the  proposed  change  of  one  use 
to  another  use  must  be  consistent ;  and  if  consistent,  the  change, 
if  authorized  by  the  Legislature  of  the  state,  can  be  made. 

In  determining  whether  the  proposed  use  is  substantially 
similar  to  the  original  use,  the  courts  have  been  pretty  liberal 
in  interpreting  what  uses  are  consistent  and  similar — changing 
a  canal  to  a  railroad  right-of-way,  changing  a  canal  to  a  street, 
changing  a  country  road  to  a  toll  road,  and  other  like  instances. 

As  said  in  Malone  v.  Toledo,  supra,  page  656 : 

*'When  real  estate  is  so  appropriated,  for  one  particular  pub- 
lic purpose,  the  fact  that  it  is  by  legislative  authority  applied  to 
another  public  purpose  is  not  necessarily  an  abandonment,  nor  is 
it  a  forfeiture  of  the  public  interest.  Instances  are  abundant  in 
the  legislation  of  the  state  where  land  has  been  taken  for  one 
purpose  and  used  for  another,  without  objection  or  complaint 
from  any  one." 


Such  change  of  use,  however,  must  be  for  a  public  purpose, 
and  not  merely  for  a  private  use.  In  Malone  v.  Toledo,  supra, 
at  page  661,  the  court  say : 

m 

''Since  Hatch's  case,  the  change  of  a  canal  to  a  public  high- 
way, such  as  the  street  of  a  city,  can  not  be  held  to  be  such  a 
change  as  to  destroy  the  public  interest.  The  use  is  still  a  public 
one  and  of  the  same  nature.  Does,  then,  the  addition  of  water 
pipes  and  sewerage  require  us  to  say  that  it  is  a  change  to  an 
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entirely  different  purpose.  In  the  present  stage  of  mnnicipal 
advancement,  it  must  be  considered  that  the  public  streets  of  a 
large  city  may  legitimately  be  used  for  such  purposes  as  these. 
Highways  can  not  be  confined  solely  to  the  uses  to  which  they 
were  adapted  in  the  primitive  state  of  mankind." 

It  is  not  necessary  to  the  decision  of  these  cases,  in  the  view 
I  have  taken,  to  determine  the  character  of  the  proposed  use  by 
the  boat  companies  under  the  leases,  whether  public  or  private. 
The  occupancy  of  this  pier  is  practically  exclusive ;  and  the  city, 
as  long  as  the  lease  is  in  force,  is  prohibited  from  building  a 
pier  westward  nearer  than  300  feet,  and  to  the  eastward  nearer 
than  200  feet.  Yet  the  city  has  the  right,  on  giving  notice  and 
paying  the  boat  companies  for  the  improvements  they  have 
made,  in  the  manner  required  by  the  lease,  to  repossess  itself  of 
this  pier  and  all  things  granted  by  the  lease.  The  boat  com- 
panies are  public  carriers  by  wHter,  and  are  required  to  receive 
and  transport  passengers  and  freight  for  hire  for  whoever  of 
the  public  requires  their  facilities.  The  character  of  the  use  to 
which  the  property  leased  is  to  be  put  partakes  of  the  nature  of 
a  public  rather  than  a  private  use,  in  the  same  sense  that  all  the 
service  furnished  by  railroad  corporations  is  public.  As  was 
said  by  Mr.  Justice  Peckham  in  the  case  of  In  re  Mayor  of  New 
York,  135  N.  Y.,  253,  where  the  claim  was  made  that  the  ap- 
propriation by  the  city  of  New  York,  therein  in  question,  was  to 
be  for  the  sole  use  of  special  kinds  of  commerce  and  steamboats, 
and  to  lease  the  piers  or  property  to  certain  steamboat  companies, 
that  such  proposed  use,  under  the  circimistanees  of  that  case,  was 
a  public  use,  as  distinguished  from  a  private  use,  the  court  say- 
ing, on  page  265: 

**This  mere  permission  to  use  property  by  leasing  it  to  others, 
can  not  be  regarded  as  providing  for  its  private  use.  When  used 
by  lessees  under  the  facts  already  stated,  the  use  is  a  public  one. 
The  use  is  public  while  the  property  is  thus  leased,  because  it 
fills  an  undisputed  necessity  existing  in  regard  to  these  common 
carriers  by  water,  who  are  themselves  engaged  in  fulfilling  their 
obligations  to  the  general  public,  obligations  which  could  not 
otherwise  be  properly  or  effectually  performed;  and  in  filling 
the  necessity  for  such  accommodation,  the  city  or  the  state  is 
only  performing  its  public  duty." 
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The  Legislature,  by  authorizing  the  making  of  such  lease  (101 
O.  L.,  236) y  has  said,  so  far  as  it  is  able,  that  this  is  a  public  use; 
and  the  courts  should  not  lightly  disregard  such  declarations.  So 
far  as  necessary  to  the  discussion  of  the  law  of  these  cases,*! 
have,  therefore,  assumed  that  the  use  proposed  under  the  lease  is 
for  a  public  purpose. 

The  next  question  is,  whether  the  proposed  change  of  use  is 
so  substantially  similar  as  to  be  classed  as  consistent  with  a  park 
use.  As  I  have  before  said,  the  courts  of  Ohio  seem  to  have  been 
liberal  in  interpreting  the  change  of  use.  We  see  in  our  streets 
every  day  many  agencies  illustrating  what  is  included  in  or  con- 
sistent with  a  street  use.  So,  also,  in  examining  what  is  a  park 
use,  we  find  a  great  diversity  of  structure  and  use.  The  fact 
that  the  possession  of  the  pier  is  exclusive  and  the  business  com- 
mercial does  not  seem  a  greater  diversion  from  park  use  than  a 
steam  railroad  is  from  a  canal.   . 

I  therefore  hold  that  the  proposed  use  by  the  boat  companies 
is  not  so  inconsistent  with  the  park  use  that  such  change  can  not 
be  authorized  by  the  Legislature. 

This  brings  us  to  the  question  as  to  whether  such  a  change  of 
use  as  is  proposed  creates  any  additional  burden  upon  the  land 
for  which  the  reversionary  owner  is  entitled  to  compensation. 
The  reversionary  owner  still  has  the  fee.  The  only  thing  taken 
from  him  is  the  park  use;  and  by  authority  of  the  Legislature 
(101  0.  L.,  236),  a  new  use  is  sought  to  be  placed  by  the  city 
upon  this  fee.  While  the  use  proposed  is  consistent  with  the 
park  use,  yet  it  is  different,  and  involves  a  different  occupancy 
and  use  from  that  of  a  park  use.  All  use  not  taken  from  the 
owner  by  the  appropriation  is  still  in  him ;  and  to  place  his  prop- 
erty under  a  new  and  different  use  is  to  take  something  away  from 
him  which  he  theretofore  had.  If  so,  the  amount  to  whiclj  he  is 
entitled  as  comipensation  for  such  different  use  is  not  for  this 
court  to  determine.  Clearly  something  is  taken  from  him  by 
the  imposition  upon  the  property  6f  the  new  use.  In  Hatch  v. 
Railway,  supra,  the  court  held  that  the  change  from  canal  use  to 
railroad  use  entitled  a  reversionary'  owner  to  compensation  for 
the  additional  burden.  In  that  case  the  owner  had  acquiesced  in 
the  taking  by  the  railroad,  and  brought  his  action  for  compensa- 
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tion,  treating  the  appropriation  as  an  accomplished  fact ;  and  the 
court  say,  at  page  122: 

''The  plaintiff,  then,  was  entitled  to  compensation  from  the 
railroad  company  for  the  full  value  of  sach  land  as  it  may  have 
taken  from  him  not  embraced  in  the  appropriation  made  by  the 
canal  company;  and  for  sach  additional  burdens  as  may  have 
been  imposed  nx)on  the  lands  covered  by  the  original  appropria^ 
tion ;  and  for  damage  done  or  accming  to  his  adjacent  lands,  by 
reason  of  the  additional  appropriation,  if  any,  and  of  the  change 
of  stmctnre  and  of  use  from  those  of  a  canal  to  those  of  a  rail- 
road, in  so  far  as  such  damages  are  peculiar  to  himself  as  a 
proprietor,  and  not  common  to  the  public  at  large.  As  the 
owner  of  land,  subject  to  a  perpetual  easement,  but  appropriated 
and  paid  for  only  for  the  purposes  of  a  canal,  he  had  rights  which 
the  railroad  company  can  not  be  permitted  to  ignore,  and  which, 
we  think,  it  ought  to  have  instituted  proceedings  regularly,  un- 
der the  statute,  to  condemn  and  pay  for,  before  it  ventured  to 
divert  the  easement  to  uses  so  variant  from  those  originally  in- 
tended. But  this  not  having  been  done,  and  the  plaintiff  having 
resorted  to  this  action  for  compensation,  the  rights  of  the  parties 
are  governed  by  the  same  principles  which  would  have  beBU  ap- 
plicable in  such  a  proceeding." 

In  Yaugki  v.  Railway ,  supra,  where  the  action  was  to  re- 
strain the  railroad  from  taking  possession  of  property,  which 
had  been  theretofore  appropriated  for  canal  purposes,  until 
9nch  railroad  use  had  been  appropriated,  the  court  granted  the 
injunction,  enjoining  the  railroad  from  entering  upon  the  lands 
until  condemned  aikd  paid  for. 

Neither  of  these  cases  undertakes  to  fully  state  in  what  the 
additional  burden  consisted.  So  in  the  case  before  us  the  court 
does  not  think  that  it  is  for  it  to  determine  what  the  additional 
burden  consists  of. 

There  is  language*  in  Malone  v.  Toledo,  28  Ohio  St.,  655,  657, 
that  indicates  that  a  change  from  a  canal  to  a  street  purpose 
would  not  be  an  additional  burden,  especially  so  to  one  who 
retains  no  rights  as  an  adjoining  owner.  But  while  the  language 
of  the  court  there  is  applicable  to  both  a  fee  and  an  easement, 
yet  from  the  ^llabus  it  appears  that  a  fee  was  the  estate  under 
discussion  and  not  a  mere  easement. 

In  view  of  the  holding  in  Vought  v.  Railway,  supra,  it  does 
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not  seem  that,  where  an  easement  only  has  been  taken,  there  can 
be  an  imposition  of  a  new  use  without  an  additional  burden. 

Where  such  an  additional  burden  is  placed  upon  the  fee, 
the  owner  is  entitled  to  an  injunction  until  the  right  to  the 
changed  use  is  condemned,  notwithstanding  the  fact  that  such 
owner  might,  by  acquiescing  in  the  appropriation  as  an  ac- 
complished fact,  bring  his  action  for  damages  at  law. 

There  has  been  no  laches  shown  on  the  part  of  the  reversion- 
ary owner  in  this  case,  and  I  therefore  hold  that  the  Cleveland  & 
Pittsburgh  Railroad  Company  is  entitled  to  an  injunction  re- 
straining the  change  of  use  until  the  right  to  such  changed  use 
is  appropriated. 

Some  claim  is  made  that  the  petition  of  the  Cleveland  & 
Pittsburgh  Railroad  Company  is  framed  upon  a  diflferent  theory, 
and  therefore  plaintiff  is  not  entitled  to  an  injunction.  But, 
as  stated  in  Newton  v.  Railway,  supra,  at  page  786,  where  a 
similar  claim  was  made: 

*'It  is  true  the  petition  seeks  a  recovery  upon  the  ground  of 
abandonment,  but,  under  the  Ohio  practice,  if  the  facts  stated 
constitute  a  cause  of  action,  the  demurrer  should  have  been  over- 
ruled, notwithstanding  the  petition  may  contain  allegations  which 
would  not  entitle  the  plaintiff  to  a  recovery  upon  another  theory. 
In  this  case  the  petition  states  facts  sufficient  to  entitle  the  plaint- 
iff to  recover  for  such  injury  as  he  has  sustained  by  reason  of 
the  additional  burden  imposed  upon  the  fee  by  its  appropriation 
to  railroad  uses." 

We  think  the  same  may  be  said  of  the  petition  of  the  plaintiff 
in  this  case.  The  facts  have  been  stated,  and  the  prayer  for  re- 
lief is  general ;  and  upon  the  allegations,  we  think  the  proper  re- 
lief should  be  an  injunction,  as  was  held  in  the  above  cited  case. 

It  also  follows  that  the  suit  of  the  tax-payer,  claiming  the 
proposed  new  use  is  a  diversion,  can  not  be  sustained,  holding 
as  I  do  that,  by  legislative  authority,  the  city  had  the  right  to 
change  from  one  purpose  to  another  consistent  purpose.  Such 
change  will  work  no  diversion  of  city  interests,  and  therefore 
no  right  of  the  city  will  be  impaired.  The  proposed  use  does  not 
indicate  any  intention  on  the  part  of  the  city  to  abandon  this 
land,  but  only  an  intention  to  use  it  for  another  consistent  pur- 
pose ;  and  therefore  the  tax-payer  is  not  entitled  to  any  relief. 
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What  I  have  said  above  has  been  based  on  the  aasomption 
that  the  pier  and  made  land  were  and  are  a  part  of  the  part  and 
affected  by  like  considerations  as  the  land  originally  appropri- 
ated.    Is  soch  an  assomption  justified? 

Counsel  for  the  boat  companies  contend  that  the  title  to  the 
land  nnder  the  lake,  on  which  the  filling  has  been  placed  and 
the  pier  bnilt.  is  in  the  state  of  Ohio,  or  in  the  city  of  Cleveland 
independent  of  its  use  of  the  land  appropriated  for  park  pur- 
poses. This  contention  is  based  on  the  holding  of  the  Supreme 
Court  in  Sloan  y.  BeimOler,  34  Ohio  St.,  492.  It  is  there  held 
that  the  title  of  a  riparian  owner  on  Lake  Erie  extends  to  the 
line  at  which  the  water  usually  stands  when  free  from  dis- 
turbing causes;  that  the  title  to  the  land  under  the  water  is  in 
the  state  of  Ohio. 

This  title  of  the  state,  however,  is  not  proprietary,  but  in 
trust  for  public  purposes  of  navigation  and  fishery. 

It  will  be  noticed,  however,  that  the  court,  in  the  fourth 
syllabus,  does  not  attempt  to  decide  as  to  the  right  of  a  riparian 
owner  to  build  out  beyond  his  strict  boundary  Une  for  the  pur- 
pose of  wharfs  and  landing  places  in  aid  of  commerce,  not,  how- 
ever, interfering  with  or  obstructing  navigation. 

The  evidence  in  this  case  shows  that  as  early  as  1898  the 
United  States  Government  had  established  the  harbor  line  in 
front  of  this  property;  and  that,  both  before  and  since,  the  city 
has  been  filling  into  the  lake  until  it  has  made  the  land  out  to 
the  piers,  and  constructed  the  piers  so  that  they  terminate  at 
the  harbor  line.  No  interference  or  objection  has  been  made 
by  the  state  of  Ohio  to  such  construction,  but,  on  the  contrary, 
1^  its  legislation  in  101  O.  L.,  236,  it  has  recognized  that  such 
filling  has  been  done. 

It  seems  perfectly  certain  that  such  filling  has  not  been  done 
by  the  city  independent  of  its  use  of  the  uplands  and  riparian 
rights  appropriated  for  park  puiposes.  although  the  piling  set 
by  the  city  was  paid  for  out  of  the  funds  appropriated  for 
river  and  harbor  purposes;  yet  such  payments  do  not  alter  old 
nor  create  new  rights  in  the  city.  Neither  the  city  nor  the  state 
had  any  proprietary  title  in  the  submerged  lands,  and  there- 
fore neither  could  fill  in  front  of  these  lands  and  claim  a  pro- 
prietary right,  any  more  than  it  could,  by  filling  in  ffQQt  of  lands 
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of  other  riparian  owners  on  the  lake,  acquire  a  proprietary  right. 

In  this  country  the  right  of  the  riparian  owner  in  navigable 
waters  has  been  variously  dealt  with  by  the  several  states,  as 
shown  by  the  case  of  Shively  v.  Bowlby,  152  U.  S.,  1.  And  that 
decision  determined  that  the  right  of  riparian  owners  is  one  for 
local  determination  by  each  state.  In  the  absence  of  such  local 
determination,  the  question,  when  presented,  has  been  referred 
to  the  common  law. 

Confusion  has  arisen  by  reason  of  the  fact  that  some  of 
the  courts  have  failed  to  discriminate  between  decisions  made  in 
respect  to  waters  in  which  the  Crown  held  the  underlying  title 
as  a  proprietary  right,  and  waters  in  which  the  Crown  held  title 
to  the  underlying  soil  in  trust  for  public  purposes  only.  In  this 
country  the  states  have  succeeded  to  the  right  of  the  Crown  un- 
der the  common  law.  In  those  cases  where  the  title  to  the  un- 
derlying soil  has  been  held  to  be  in  trust  for  the  public  purpose 
of  navigation  and  fishery,  the  riparian  owner  has  generally  been 
held  to  have  the  right  of  access  to  navigable  water,  and  the 
right  to  wharf  out  so  long  as  he  did  not  interfere  with  the  public 
right  of  navigation  and  fishery.  Where  title  to  the  underlying 
soil  has  been  held  to  be  proprietary,  the  right  of  access  and  to 
wharf  out  has  been  denied.  I  do  not  say  this  rule  has  always 
been  followed,  but  it  serves  to  distinguish  most  of  the  cases. 
In  accord  with  the  first  class  of  cases,  we  find  the  decisions  of 
Button  V.  Strong,  66  U.  S.,  23 ;  Yates  v.  Milwaukee,  77  U.  S.,  493 ; 
Illinois  Cent,  By.  v.  Illinois,  146  U.  S.,  387 ;  Brookhaven  v.  Smith, 
188  N.  Y.,  74;  People  v.  Mould,  37  App.  Div.,  35;  Hobart  v.  Hall, 
174  Fed.  Rep.,  433;  Fishmunger's  Case,  L.  R.,  10  C.  H.,  679; 
Duke  of  Buccleuch,  L.  R.,  3  Exch.,  306.  On  the  other  hand,  we 
find  Shively  v.  Bowlby,  supra;  In  re  Mayor,  135  N.  Y.,  253 ;  Revdl 
v.  People,  177  111.,  468;  Cobb  v.  Comrs,  Lincoln  Park,  202  111., 
427 ;  Home  for  Aged  Women  v.  Commonwealth,  202  Mass.,  422, 
and  other  cases. 

The  case  of  Button  v.  Strong,  supra,  is  cited  in  the  case  of 
Sloan  V.  Beimiller,  supra,  page  515;  and  at  least  gives  counte- 
nance to  the  claim  that  the  rule  it  announced  was  not  disproved 
by  the  Supreme  Court. 

If  the  title  was  in  the  state  for  public  purposes  of  naviga- 
tion and  commerce,  then  it  must  almost  inevitably  follow  that 
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that  trust  must  embrace  'all  saeh  facilities  and  instnunentalities 
as  will  aid  and  further  that  purpose. 

If  it  be  held  that  a  riparian  owner  has  no  right  of  access 
to  navigable  water  and  the  right  to  wharf  out  to  it,  then-  this 
trust  in  the  state  is  idle  and  illusory.  There  is  no  one  who  can 
fumi^  the  very  things  on  which  navigation  and  commerce 
depend,  to-wit,  wharfs  reaching  out  to  navigable  water,  and 
land  on  which  must  be  constructed  approaches  by  means  of 
which  whar&  can  be  reached.  It  is  idle  for  the  state  itself  to 
construct  wharfs  if  it  can  not  also  have  the  land  upon  which  to 
construct  approaches.  And  it  is  just.as  idle  for  a  riparian  owner 
to  have  the  land  and  not  be  able  to  construct  a  wharf  out  to 
navigable  water. 

The  better  doctrine  seems  to  be,  especially  where  no  de- 
cisions are  found  to  the  contrary,  that  this  right  of  the  riparian 
owner  includes  the  right  of  access  to  navigable  water,  and  the 
consequential  right  to  wharf  out  to  navigable  water,  so  as  to 
make  his  right  practicable  and  available,  in  aid  of  the  very 
purpose  for  which  the  state  holds  such  lands  in  trust.  In  fact 
such  trust  must  be  held  to  include  this  right  on  the  part  of  the 
riparian  owner  to  wharf  out.  so  long  as  he  does  not  interfere 
with  the  public  right  of  navigation  and  commerce. 

The  establishment  of  the  harbor  line  in  1898  or  earlier  fixed 
the  point  of  navigability,  and  this  determined  the  point  beyond 
which  the  right  to  wharf  out  could  not  go.  And  since  the  state 
of  Ohio  has  not  interfered  to  prevent  wharfing  out  to  that  point, 
no  other  person  can  prevent  the  riparian  owner  from  availing 
himself  of  this  right.  In  fact  the  right  of  the  riparian  owner 
seems  exactly  analogous  to  the  right  of  the  abutting  owner  in 
this  state  on  a  public  street  of  the  city.  Such  right  of  access,  in 
this  state,  is  a  property  right,  of  which  the  owner  can  not  be  de- 
prived without  compensation.  I  am  aware  that  this  analogy 
is  denied  in  Winifrede  Co.  v.  Railway  dk  Bridge  Co.,  24  BuU.. 
173,  and  perhaps  rightly  so,  where  the  title  of  the  state  of  Ohio 
in  the  bed  of  the  Ohio  river  extended  only  to  the  low  water  mark ; 
but  in  inland  streams  and  rivers,  when  the  ownership  of  the  soil 
is  to  the  center  of  the  stream,  the  situation  seems  precisely  like 
that  on  public  highways  and  streets. 
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Even  if  the  right  of  access  of  a  riparian  owner  is  not  such 
property  right  as  to  require  compensation  if  taken  by  the  United 
States  or  the  state,  in  furtherance  of  the  paramount  right  of 
navigation  as  held  in  8  cr  ant  on  v.  Wheeler,  179  U.  S.,  141,  the 
state  or  the  United  States  are  the  only  agencies  that  can  rightfully 
deprive  the  owner  of  such  right,  and  then  only  in  furtherance  of 
the  publi<i  right  of  navigation  and  commerce. 

In  this  case  no  claim  is  made  that  the  state  has  taken  any 
action  to  limit  the  right  to  fill  out  to  navigable  water,  or  declare 
the  made  land  to  be  an  interference  with  navigation.  It  must 
follow  that  this  made  land. was  made  by  the  city  in  connection 
with  the  riparian  right  which  it  appropriated ;  and  whether  the 
city  obtained  a  title  to  the  fee  or  only  an  easement  to  the  soil 
underneath  the  filling  when  made,  is  not  now  important,  for  in 
either  case  it  became  affected  by  the  same  uses  and  purposes 
by  which  it  held  the  upland,  and  consequently  can  not  be  dis- 
posed of,  either  by  the  city  or  state,  independent  of  the  purposes 
attached  to  the  upland.  Chicago  v.  Ward,  169  111.,  392 ;  Ward  v. 
Field,  241  111.,  496. 

The  reversionary  right  is  attached  to  the  riparian  right  just 
as  fully  and  to  the  same  extent  as  to  the  upland;  and  the  use 
made  of  the  land,  in  consequence  of  and  in  connection  with  the 
riparian  right,  can  no  more  be  changed  by  the  city  or  state 
without  a  reappropriation  than  the  upland. 

The  determination  to  which  I  have  come,  as  above  stated, 
is  well  set  forth  in  Farnham,  Waters,  Sections  36-39c,  65,  66,  113, 
113a,  1136,  113c,  114. 

Counsel  further  have  called  attention  to  Chap.  35,  Sections  442, 
443  and  444  of  the  municipal  code  of  1866  (66  0.  L.,  222). 

Section  442  provides  that : 

**The  council  of  any  city  or  incorporated  village  shall  have 
power  to  establish,  construct,  repair,  control  and  regulate  land- 
ing places,  wharves,  docks,  piers  and  basins ;  to  establish,  control 
and  regulate  the  grades  of  wharves  and  landing  places,  and  to 
fix  the  rates  of  landing,  wharfage  and  dockage,  and  to  use,  for 
the  purposes  aforesaid,  any  public  landing  or  any  property 
belonging  to  or  under  the  control  of  the  corporation." 

Section  443  provides  that : 
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''All  wharves  or  landing  places  hereafter  oonstmcted,  shall 
eonform  to  a  nnifonn  grade  to  be  established  by  the  conncU; 
and  it  shall  be  unlawful  for  the  owner,  lessee  or  occupant  of 
such  property  to  construct  any  wharf  or  landing  place  without 
first  obtaining  the  consent  of  the  council,  and  conforming  to  the 
established  grade." 

Section  444  provides  that: 

'^The  council  shall  have  the  use  and  control,  for  the  above 
purpose,  of  the  shore  or  bank  of  any  lake  or  river,  not  the 
property  of  individuals,  to  the  extent  and  in  any  manner  that 
the  state  can  grant  such  use  or  control ;  and  the  power  to  appoint 
harbor  masters,  wharf  masters,  port  wardens,  and  other  officers 
usual  or  proper  for  regulation  of  the  navigation,  trade  or  com- 
merce of  the  corporation,  to  delSne  their  duties  and  powers,  and 
fix  their  compensation." 


By  the  first  of  the  above  sections  the  city  is  given  the  right 
to  use  for  wharves,  docks  and  piers  any  property  belonging  to 
or  under  control  of  the  corporation. 

By  Section  444  the  council  shall  have  the  use  and  control,  for 
the  above  purposes,  of  the  shore  or  bank  of  any  lake  or  river  not 
the  pr(^[>erty  of  individuals,  to  the  extent  and  in  any  manner 
that  the  state  can  grant  such  use  or  controL 

Taken  together,  the  right  granted  to  the  city  in  the  former 
section  and  to  the  council  by  the  latter  does  not  serve  to  increase 
or  enlarge  the  estate  which  the  corporation  had  in  any  lands. 
If  the  estate  was  limited  to  a  particular  use,  the  state  could  not 
increase  the  burden  by  imposing  or  authorizing  a  difilerent  use 
if  the  burden  was  increased.  Section  444  expressly  limits  the 
grant  by  the  state  to  the  council  to  the  extent  and  manner  the 
state  possessed.  And  Section  442  must  be  held  to  be  applicable 
only  to  the  lands  in  which  the  corporation  or  the  state  holds 
the  fee.  If  literally  applied,  they  would  include  dedicated 
lands  and  all  lands  held  subject  to  special  trusts. 

There  remain  for  decision  the  suits  brought  against  the  city 
of  Cleveland  by  John  G.  White  and  Charles  £.  White,  as  tax- 
payers and  as  reversionary  owners,  to  restrain  the  appropria- 
tion of  the  fee  in  the  lands  appropriated  for  park  purposes  in 
the  proceedings  of  1872. 
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The  allegatiosa  of  the  two  petitions  are  substantially  the  same, 
except  as  to  the  capacity  in  which  the  plaintiffs  bring  the  ac- 
tions. The  basis  of  both  actions  is,  that  the  present  appropria- 
tion proceedings,  by  which  the  fee  is  sought  to  be  acquired,  are 
not  brought  in  good  faith.  That  while  the  purpose  of  the  ap- 
propriation, as  expressed  in  the  ordinance  of  council  and  the 
application  made  to  the  court  of  insolvency  to  assess  compensa- 
tion, is  to  acquire  the  fee  of  these  lands  for  park  purposes,  yet 
the  real  purpose  of  the  appropriation  is  to  acquire  the  fee  so  as 
to  enable  the  city  to  sell  a  portion  of  the  land  to  the  railroad 
companies  for  a  new  union  depot  site,  and  to  validate  the  leases 
to  the  boat  companies;  and  that  the  real  purpose  is  to  divert 
park  lands  to  those  other  purposes ;  and  that  said  action  of  coun- 
cil is  an  abuse  of  corporate  power. 

The  right  on  the  part  of  the  plaintiffs,  as  reversionary  owners, 
to  bring  the  action  to  question  the  good  faith  and  purpose  of 
.  these  appropriation  proceedings  is  conceded  to  have  been  decided 
by  the  Supreme  Court  in  P.,  C,  C.  <&  St,  L.  By,  v.  Oreenville,  69 
Ohio  St.,  487 ;  and  for  the  reasons  stated  in  that  case,  the  suits 
by  the  tax-payers  are  properly  brought,  as  otherwise  there  is  no 
opportunity  to  bring  to  the  attentioh  of  a  court  the  question  of 
the  good  faith  of  ;5uch  proceedings  when  instituted  by  a  munici- 
pal corporation. 

The  resolution  to  appropriate  the  fee  was  passed  by  council, 
September  6,  1910,  and  notice  thereof  served  upon  the  reversion- 
ary owners. 

On  October  24,  1910,  an  ordinance  was  passed  transferring 
$2,000  from  the  contingency  fund  to  the  Lake  View  Park  ap- 
propriation fund. 

On  November  14,  1910,  the  ordinance  in  question,  to  appro- 
priate the  rights  of  reversioners  in  these  lands,  was  passed  by 
council.  The  resolution  above  referred  to,  in  Section  1  thereof, 
declares  the  necessity  and  intention  of  council  **to  appropriate 
to  park  use  for  park  purposes  the  absolute  estate  in  fee  simple 
of  the  following  described  lands:''  (then  follows  the  descrip- 
tion) **but  subject  to  all  legal  highways,  intending  hereby  to 
describe  the  lands  usually  known  as  Lake  View  Park;  it  being 
necessary,  and  the  intent  and  purpose  of  the  city  of  Cleveland, 
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as  anthorized  l^  law,  to  acquire  all  outstanding  interests  of  eyery 
kind,  character  and  description  in  the  lands  hereinbefore  de- 
scribed, and  to  Test  in  itself  an  absolute  fee  simple  title  thereto." 
The  ordinance  above  referred  to  recites  as  follows: 

'*  Whereas,  the  city  of  Clevland,  by  appropriation  proceedings 
and  otherwise,  is  the  owner  of  certain  interests  in  the  land  here- 
inafter described ;  and 

*' Whereas,  it  is  necessary  for  the  city  of  Cleveland  to  acquire 
a  fee  simple  title  to  all  of  said  lands,  so  hereinafter  described; 

"Therefore,  be  it  ordained,  by  the  council,"  etc 

"Section  1.  That  the  absolute  title  in  fee  simple  in  the  fol- 
lowing described  lands  be,  and  the  same  is  hereby,  appropriated 
to  public  use  for  park  purposes,  to-wit : "  (describing  the  lands) 
"intending  thereby  to  describe  the  lands  usually  known  as  Lake 
View  Park,  and  all  estates,  interests,  rights  and  titles  of  every 
kind,  character  and  description  in  the  lands  hereinbefore  de- 
scribed not  now  owned  by  the  city  of  Cleveland;  be,  and  the 
same  are  hereby,  appropriated  to  public  use  for  the  purposes 
aforesaid." 

After  the  passage  of  said  ordinance,  and  pursuant  to  its  direc- 
tions, the  city  solicitor  made  an  application  in  the  Insolvency 
Court  of  Cuyahoga  County  to  assess  compensation  as  provided  by 
law.    Said  proceeding  was  set  for  hearing  December  15,  1910. 

From  this  ordinance  it  appears  that  the  purpose  for  which 
the  appropriation  of  the  fee  is  made  is  declared  to  be  "for  park 
purposes."  Plaintiffs  in  both  suits  allege,  as  stated,  that  this  is 
not  the  real  purpose,  but  that  the  real  purpose  is,  to  appropriate 
the  fee  in  order  to  enable  the  city  to  sell  part  of  these  lands  to 
the  railroad  companies,  and  to  enable  it  to  validate  the  leases  to 
the  boat  companies,  and  for  other  purposes.  The  answer  of  the 
city  in  both  cases  denies  any  such  purpose  on  the  part  of  the 
city. 

Evidence  has  been  introduced  to  show  that  the  Legislature 
authorized  the  appointment  of  a  board  of  supervising  architects 
May  6,  1902  (95  O.  L.,  879),  to  have  supervision  and  control  of 
the  location  of  all  the  public  municipal  or  county  buildings  to 
be  erected  upon  ground  already  acquired  within  the  limits  of 
the  city,  and  the  size,  height,  style  and  general  appearance  of  all 
such  buildings,  and  requiring  the  approval  by  such  board  of  all 
plans,  specifications  and  locations.    At  the  request  of  the  dty, 
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said  board  was  appointed  by  the  Governor  in  the  year  1902. 
Thereafter  this  board  prepared  a  comprehensive  scheme  for  the 
grouping  of  the  public  buildings  proposed  to  be  erected,  both 
by  the  city  and  the  county. 

On  August  17,  1908,  this  board  submitted  two  schemes  in  a 
report  to  the  mayor  of  the  city  and  to  the  council.  In  com- 
mittee of  the  whole  this  report  of  the  board  was  approved,  or 
the  action  of  council  may  have  been  only  a  vote  of  thanks  to 
the  board  for  its  labors  in  preparation  of  the  report.  The  evi- 
dence is  not  clear  as  to  the  exact  action  of  council  upon  that 
occasion,  as  no  record  of  such  action  has  been  kept. 

By  the  report  two  general  plans  for  the  treatment  of  the 
grouping  of  proposed  buildings  and  grounds  were  shown.  One 
plan,  **B,"  which  was  recommended  by  the  board,  included  in 
the  general  scheme  of  location  of  the  buildings  a  passenger  depot 
at  the  north  end  of  the  mall  located  on  lands  embraced  within 
the  limit  of  the  park  lands.  The  other  plan  shows  an  open  plaza 
at  the  north  end  of  the  mall  overlooking  the  park  and  lake,  and 
gives  no  location  for  a  depot,  and  omitted  such  a  building  en- 
tirely from  the  scheme.  Just  how  or  why  a  depot  came  to  be 
included  in  this  report  is  not  dear,  whether  upon  the  suggestion 
of  the  city  oflftcials,  the  chamber  of  commerce,  or  the  architects. 
Such  a  building  was  not  a  public  building  over  which  the  board 
had  any  control. 

Subsequently,  in  June,  1910,  by  authority  of  the  board,  a 
second  edition  of  its  report,  together  with  a  supplemental  re- 
port attached,  was  prepared,  and  the  second  plan  or  scheme  above 
mentioned  was  omitted  therefrom,  and  the  one  showing  a  depot 
at  the  north  end  of  the  mall  being  the  only  one  retained. 

I  have  stated  this  part  of  the  evidence  more  fully  than  is 
perhaps  necessary,  but  because  this  report  and  the  first  scheme 
above  referred  to  is  one  of  the  principal  foundations  of  the  claim 
of  the  plaintiffs. 

Shortly  after  the  preparation  of  the  first  report,  negotiations 
began  between  the  mayor  and  council  and  representatives  of  the 
railroads,  with  a  view  to  having  a  depot  included  in  the  group 
plan  on  the  location  shown  by  the  report.  Such  negotiations 
were  carried  on  intermittently  by  Mayor  Johnson  and  representa- 
tives of  the  railroads,  with  full  knowledge  of  the  council,  from 
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that  day  forward  during  the  entire  incumbency  of  Mayor  John- 
son. Various  other  questions  and -demands  by  both  the  city  and 
the  railroads  were  interjected  into  the  discussion,  and  these  nego- 
tiations were  practically  broken  off,  and  ceased  for  some  time. 

In  1906  the  rights  of  certain  reversionary  owners  were  trans- 
ferred to  the  Cleveland  Trust  Company  as  trustee,  under  some 
arrangement  by  which  the  money  to  purchase  such  rights  was 
furnished  by  the  railroad  companies,  upon  an  understanding  that 
such  rights  would  be  transferred  to  the  city  of  Cleveland  upon 
repayment  to  the  railroad  companies  of  the  considerations  upon 
which  the  reversionary  rights  had  been  purchased. 

In  March,  1906,  the  statute,  under  which  the  present  appro- 
priation proceedings  were  brought,  was  passed  by  the  Legislature 
at  the  instance  and  suggestion  of  the  mayor  and  city  solicitor. 
Many  conferences  were  held  between  the  mayor,  the  representa- 
tives of  the  railroad  companies  and  committees  of  the  council. 
During  all  this  time,  but  prior  to  January,  1909,  no  progress 
had  been  made,  and  nothing  looking  toward  an  agreement  be- 
tween the  city  and  the  railroads  had  taken  place.  B^inning 
about  that  date,  negotiations  were  resumed,  meetings  were  held 
in  the  mayor's  office,  at  which  were  present  the  mayor,  some 
councilmen,  representatives  of  the  railroads,  and  other  citizens, 
and  plans  for  the  construction  of  a  union  depot  discussed. 

On  February  15,  1909,  a  resolution  was  passed  by  council, 
requesting  the  railroads  to  name  a  price  they  were  willing  to 
pay  for  the  land  . 

On  March  15,  1909,  a  resolution  was  passed  by  council,  stating 
that,  in  the  opinion  of  the  council,  the  land  was  worth  $3,000,000. 

Neither  of  these  resolutions  got  any  response  from  the  railroad 
companies. 

On  April  26,  1909,  a  resolution  was  passed  by  the  council  di- 
recting the  city  clerk  to  communicate  with  the  railroads  and 
ask  if  they  really  wanted  the  land  for  the  purpose  of  erecting 
a  depot;  and  on  May  17,  1909,  a  resolution  was  passed  reciting 
that  council  was  impressed  with  the  necessity  of  the  inmiediate 
construction  of  a  union  depot,  and  was  anxious  that  the  negotia- 
tions for  the  sale  of  the  necessary  land  should  be  pressed  for- 
ward, and  asking  for  a  reply  from  the  railroads  to  the  resolutions 
before  passed* 
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On  September  27,  1909,  council  passed  a  resolution  request- 
ing a  conference  with  the  railroad  companies  and  the  boat  com- 
panies and  the  committee  on  harbors  and  wharves. 

On  September  30,  1909,  pursuant  to  said  resolution,  a  meet- 
ing was  held  in  the  mayor's  office,  at  which  were  present  the 
mayor,  the  city  solicitor  and  other  city  representatives,  the  repre- 
sentatives of  the  railroads  and  of  the  boat  companies.  At  this 
meeting  it  was  -stated  by  Mr.  Moon,  on  behalf  of  the  railroads, 
that  plans  had  been  prepared  by  Mr.  Bumham,  but  had  not 
been  agreed  to.  Mr.  Moon  stated  that  he  was  not  prepared  to 
proceed  with  the  preparation  of  plans  until  the  price  of  the  land 
was  agreed  upon,  and  requested  that  a  committee  be  appointed 
for  the  purpose  of  determining  something  about  the  price.  At 
this  meeting  Mayor  Johnson  waived  any  questions  in  dispute 
other  than  the  depot  question,  and  the  railroads,  on  their  part, 
receded  from  their  position  that  the  entire  lake  front  question 
should  be  settied  at  the  same  time. 

On  October  4,  1910,  the  council  appointed  the  mayor,  W.  J. 
Springborn,  director  of  public  service^  and  Robert  HoflEman,  chief 
engineer,  a  committee  to  act  on  behalf  of  the  city,  in  conjunction 
with  the  representatives  of  the  railroads,  in  the  preparation  of 
plans  for  the  erection  of  a  new  union  passenger  station.  No 
further  meetings,  however,  were  held  between  the  mayor  or  this 
committee  and  representatives  of  the  railroads. 

On  January  1,  1910,  Mayor  Johnson  retired  from  office,  and 
Mr.  Baehr  succeeded  to  the  duties  of  mayor.  At  the  same  time 
an  entirely  new  council  came  into  office. 

On  January  13,  1910,  Mayor  Baehr  named  a  commission  of 
citizens,  consisting  of  Charles  F.  Adams,  chairman,  and  others, 
to  take  up  the  question  with  the  railroads  of  a  new  union  station ; 
and  on  January  17,  he  met  this  committee  and  a  joint  discus- 
sion took  place  as  to  the  situation  in  respect  to  park  lands  and 
their  availability  for  a  new  union  depot  site.  Mr.  Baker,  the 
city  solicitor,  explained  the  former  negotiations  had  during  the 
term  of  Mayor  Johnson.  The  mayor  asked  that  the  commission 
find  out  what  the  land  needed  for  the  station  site  was  worth. 

On  March  15,  1910,  another  conference  was  held  between  the 
mayor,  the  depot  commission  and  representatives  of  the  rail- 
roads, and  a  map  or  plan  showing  plans  for  tracks  on  the  land 
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to  be  used  by  the  railroads  was  presented  by  engineer  Hoffman. 
A  general  discussion  was  had  by  the  representatives  of  the  rail- 
roads, the  city  solicitor,  and  members  of  the  commission,  as  to 
the  valne  of  the  lands. 

On  March  30,  1910,  another  meeting  was  held,  at  which  there 
were  present,  in  addition  to  the  mayor  and  the  commission  and 
representatives  of  the  railroads,  Mr.  Bumham,  of  the  group  plan 
oonmiission.  Mr.  Bnrnham  presented  a  new  plan  for  the  station, 
omitting  the  office  building  which  had  been  theretofore  shown 
in  the  plan.  The  arrangement  of  tracks  was  shown  in  detail 
upon  the  plan.  Discussion  was  had  as  to  whether  other  rail- 
roads than  the  Lake  Shore,  Pennsylvania  and  the  Big  Four  could 
be  brought  into  the  station.  The  cost  of  such  a  depot  was  dis- 
cussed. Some  question  also  arose  as  to  the  power  to  dispose  of 
the  land.  Mr.  Baker,  city  solicitor,  told  the  commission  he 
thought  the  city  had  power  to  acquire  a  fee  simple  title.  It  was 
further  arranged  that  some  action  should  be  taken  as  to  the  price 
of  the  land  wanted. 

On  March  31,  1910,  the  depot  commission  requested  the  Cleve- 
land Real  Estate  Board  to  place  a  value  upon  the  3514  aeres 
needed  for  the  proposed  union  depot  site.  This  board  fixed  the 
total  value  at  $1,871,874.75. 

On  May  7, 1910,  another  meeting  was  held  between  the  mayor, 
members  of  the  depot  commission  and  representatives  of  the  rail- 
roadie.  Mr.  Moon,  for  the  railroads,  was  asked  what  the  railroads 
would  pay,  and  declined  to  set  a  price. 

On  May  9,  1910,  another  meeting  was  held,  substantially  the 
same  persons  being  present.  The  question  of  the  use  of  the  park 
lands  was  discussed,  together  with  the  question  of  the  location 
of  the  depot,  and  whether  the  railroads  would  consider  a  lease. 
Mr.  Moon,  for  the  railroads,  stated  he  recognized  the  fact  that 
the  city  owned  the  park  property,  and  probably  did  not  wish 
to  sell  to  anybody  other  than  the  raUroads;  and  that  possibly 
the  city  would  be  willing  to  make  a  price  that  would  put  the 
lands  within  the  reach  of  the  railroads;  and  that  the  proposed 
building  was  much  greater  than  the  railroads'  necessities,  and 
that  should  be  considered  in  making  the  price. 

On  May  23,  a  meeting  was  held,  in  which  the  mayor,  the  city 
solicitor,  the  commission,  representatives  of  the  railroads  and 
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architect  Burnham  were  present.  Mr.  Burnham  explained  the 
plan  for  a  new  station,  but  asked  that  plans  might  be  more  fully 
developed  before  submitting  them.  Mr.  Burnham  submitted  a 
blueprint  showing  the  lay-out  of  the  tracks.  The  commission 
stated  that  they  did  not  require  a  detailed  plan,  but  such  a  one 
as  would  show  the  general  character  of  the  proposed  building. 

On  July  11, 1910,  the  depot  commission  reported  to  the  mayor 
that  they  had  secured  from  the  board  of  supervising  architects 
the  approval  of 'the  proposed  union  depot  plan,  and  that  steps 
had  been  taken  to  enter  into  an  agreement  between  the  city  and 
the  railroads;  that  questions  had  arisen  as  to  whether  the  city 
could  sell  the  land  required  for  depot  purposes,  and  requesting 
the  opinion  of  the  city  solicitor.  On  July  16,  in  response  to  a 
request  from  the  mayor,  the  city  solicitor  made  reply,  stating 
that  he  thought  the  lands  could  be  acquired  if  terms  could  be 
agreed  upon,  not,  however,  expressing  any  opinion  as  to  the 
method  of  acquisition. 

On  July  22,  1910,  another  meeting  was  held  of  the  depot  com- 
mission, the  mayor,  and  representatives  of  the  railroads.  At 
this  meeting  the  opinion  of  city  solicitor  Baker  was  read.  At 
this  meeting,  also,  Mr.  Baker  expressed, the  opinion  that,  apart 
from  any  negotiations  that  the  commission  might  have  with  the 
railroads,  all  public  lands  required  by  the  city  for  public  pur- 
poses should  be  acquired  in  fee.  He  further  expressed  the 
opinion  that  if  the  city  brought  proceedings  to  acquire  the  fee, 
a  court  would  not  inquire  into  the  purpose  of  council,  that  it 
was  an  opportune  time  for  the  city  to  acquire  the  fee  simple  title, 
and  he  said  that  if  the  city  was  going  to  sell  the  land,  it  should 
find  out  first  whether  it  could. 

On  August  23,  1910,  the  mayor  requested  city  solicitor  Baker 
to  prepare  the  necessary  legislation  to  appropriate  the  outstand- 
ing interests  in  the  park,  to  which  Mr.  Baker  replied  that  he 
had  come  to  the  conclusion  that  appropriation  proceedings  should 
be  begun  to  acquire  all  outstanding  rights  in  the  property. 

On  August  26,  1910,  Mr.  Baker  again  wrote  the  mayor,  stating 
the  necessary  proceedings  that  would  have  to  take  place  in  order 
to  appropriate  such  rights. 

On  September  6,  1910,  the  resolution  of  council  declaring  its 
intention  to  appropriate,  heretofore  referred  to,  was  passed. 
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In  the  foregoing  statement  of  the  evidence,  I  have  not  under- 
taken to  give  the  evidence  in  detail,  bnt  rather  to  indicate  the 
number  of  conferences  that  have  been  held  and  the  subject-mat- 
ter of  the  conferences.  The  evidence  has  ranged  over  a  number 
of  years,  and  it  would  be  utterly  impossible  to  set  it  out  in  detail. 
I  have  therefore  contented 'myself  with  the  statement  of  the 
above  outline. 

There  is  no  direct  evidence  showing  that  the  present  council 
was  in  any  way  informed  of  the  negotiations  under  Mayor  John- 
son's  administration,  or  influenced  by  them  in  passing  this  resolu- 
tion and  ordinance.  There  is  no  direct  evidence  showing  that 
this  council  participated  in  or  were  conversant  with  the  negotia- 
tions between  Mayor  Baehr  and  the  depot  commission,  or  were 
influenced  thereby  in  passing  this  resolution  and  ordinance.  No 
members  of  the  present  council  or  its  committees,  so  far  as  ap- 
pears from  the  evidence,  were  present  at  any  such  meeting  held 
with  the  depot  commission.  There  is  no  direct  evidence  indicat- 
ing that  the  present  council  had  in  mind  any  effect  of  the  present 
appropriation  proceedings  upon  the  leases  to  the  boat  companies, 
or  were  influenced  to  the  passage  of  such  proceedings  by  the 
fact  that  such  leases  had  theretofore  been  made.  Whatever  find- 
ing is  to  be  made  in  respect  to  the  ulterior  purpose,  if  any,  of 
council  in  passing  these  appropriation  proceedings,  must  be  found 
from  the  acts  and  transactions  of  public  officers  of  the  city  and 
private  persons  other  than  the  members  of  the  council  itself. 
The  fact  that  former  councils  may  have  had  some  negotiations 
looking  toward  the  sale  and  transfer  to  the  railroad  companies 
of  part  of  these  park  lands,  can  only  be  important  as  tending 
to  show  that  the  same  intent  persisted  in  the  present  council, 
and  was  operative  to  bring  about  the  passage  of  these  proceed- 
ings. During  the  trial,  in  admitting  evidence  of  what  took  place 
between  the  various  officers  of  ^the  city,  councilmen,  board  of 
supervision,  and  the  representatives  of  the  railroads  prior  to 
the  incumbency  of  Mayor  Baehr  and  the  present  council,  I  had 
considerable  doubt  as  to  the  correctness  of  my  ruling,  as  there 
was  no  direct  evidence  that  any  such  acts  or  negotiations  were 
brought  to  the  attention  of  this  present  council,  or  that  it  had  in 
any  way  been  influenced  by  such  negotiations  in  passing  this 
ordinance;  but  the  evidence  of  the  acts  of  the  former  officials 
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of  the  city  was  finally  admitted,  on  the  theory  that  some  con- 
tinuity of  purpose  might  be  predicted  on  the  action  of  the  pre- 
ceding council  and  city  representatives  as  bearing  upon  or  hav- 
ing some  tendency  to  affect  the  acts  of  the  present  council,  al- 
though the  former  council  and  mayor  had  passed  out  of  office 
and  the  present  council  was  an  entirely  different  body.  I  still 
have  some  doubt  as  to  this  evidence,  but,  in  the  conclusion  which 
I  have  reached,  I  have  given  all  the  evidence  admitted  con- 
sideration. 

If  this  appropriation  proceeding  had  been  begun  without  any 
negotiations  having  taken  place  with  the  railroads,  there  could 
be  no  doubt  that  the  city  could  prosecute  it  in  order  to  acquire 
the  fee  underlying  the  park  lands.  General  Code,  3692,  ex- 
pressly authorizes  such  proceedings.  The  necessity  for  such  pro- 
ceedings is  wholly  in  the  discretion  of  council,  and  no  court  would 
interfere  with  its  exercise  by  council  under  such  circumstances. 

It  is  likewise  certain  that  if  council  had  acquired  a  fee  in  1872, 
it  could  now  lawfully  deal  with  it  on  the  basis  of  such  ownership, 
and  not  be  restricted  simply  to  its  use  for  park  purposes. 

Likewise  it  is  true  that  council  can  not  ostensibly  appropriate 
for  a  public  purpose,  and  then  turn  the  property  over  to  a  pri- 
vate purpose.  Such  action  would  be  clearly  an  abuse  of  cor- 
porate power,  and  unlawful.  Whether  council  can  acquire  prop- 
erty for  one  public  purpose,  but  in  reality  intend  to  devote  it  to 
another  public  purpose,  may  be  open  to  doubt.  But  it  is  clear 
that,  having  acquired  it  for  one  public  purpose,  it  may  thereafter 
change  the  use  to  another  public  purpose,  especially  where  cir- 
cumstances and  conditions  have  so  changed  as  to  render  the  prop- 
erty unfit  or  impracticable  for  the  first  purpose.  Such  changes 
of  use  are  clearly  authorized  by  the  decisions  of  our  state.  If 
there  had  been  no  negotiations  with  the  railroad  and  boat  com- 
panies, there  would  be  no  question  of  the  wisdom  of  council  in 
acquiring  the  fee  to  this  property,  in  order  that  the  city,  having 
the  fee,  might  deal  with  it  in  respect  to  the  conditions  and  sit- 
uation of  the  property  .as  they  might  hereafter  arise.  The  fact 
that  an  easement  had  been  sufficient  for  all  purposes  of  the  city 
for  forty  years  might  be,  under  changed  conditions,  a  very  cogent 
reason  for  exercising  its  right  to  appropriate  a  fee  in  order  to 
deal  with  the  property  in  the  future  on  the  basis  of  having  the 
fee.    Does  the  fact,  then,  that  these  negotiations  have  taken  place, 
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show  that  it  is  any  less  desirable  or  any  less  the  part  of  wisdom 
for  eonneil  now  to  wish  to  acquire  the  feet  Undoubtedly  not. 
So  the  wisdom  of  snch  acquisition  of  the  fee  mnst  be  granted, 
irrespective  of  the  negotiations.  Of  course  it  might  not  be  neces- 
saiy  to  acquire  it  at  this  precise  moment,  but  it  is  probable  that 
the  dty  might  want  the  fee  at  some  future  moment,  so  as  to 
change  the  use,  and  what  more  opportune  time  than  nowf 

But  it  is  contended  that,  because  of  the  negotiations,  it  must 
be  held  that  the  present  declared  purpose  is  not  the  real  purpose, 
but  that  the  real  purpose  is  disclosed  by  tiie  negotiations.  Un- 
doubtedly the  negotiations  brought  forcibly  to  the  attention  of 
the  city  officials  the  condition  of  this  titie,  and  the  city's  inability 
to  deal  with  this  land  for  other  than  park  purposes;  and  this 
seems  to  haye  been  the  most  probable  reason  for  the  action  of 
council  in  passing  this  ordinance,  in  order  that,  as  conditions 
arose,  it  might  deal  with  this  property  as  might  seem  most  bene- 
ficial to  the  public.  The  right  of  council  to  carry  on  these  appro- 
priation proceedings  had  there  been  no  negotiations,  being  un- 
questioned, we  then  have  a  case  where  the  declared  purpose  of 
eouncU  is  dearly  and  palpably  wise  and  lawful;  and  a  claim 
made  that  such  declared  purpose  is  not  tiie  real  purpose,  but  a 
mere  subterfuge  to  enable  the  city  to  turn  oyer  to  the  railroads 
about  35  acres  out  of  a  total  of  90  acres  or  more  of  the  park  land. 

Every  intendment  of  the  lawfulness  of  the  action  of  council 
must  be  presumed  by  the  courts;  and  this  presumption  must 
stand  until  overcome  by  clear  and  convincing  evidence.  The 
court  can  not  hold  that  the  purpose  dedared  by  council  is  not 
the  real  purpose,  unless  it  be  satisfied  from  all  the  evidence 
that  the  declared  purpose  is  not  the  true  purpose.  No  other 
rule  than  this  can  be  applied  in  a  case  where  the  action  of  a  leg- 
islatiye  body  is  attacked. 

From  the  evidence  before  the  court,  it  appears  that,  while 
n^rotiations  have  been  carried  on  by  representatives  of  the  dty 
and  the  railroad  companies  towards  a  transfer  of  about  thirty- 
five  acres  to  the  railroads  for  a  depot  site,  yet  at  no  time  has  there 
been  any  agreement  of  the  dty  or  the  railroads  as  to  either  the 
building  of  a  depot  or  as  to  the  consideration  or  terms  upon 
which  a  transfer  of  the  proposed  site  might  be  made.  Negotia- 
tions have  been  pending  for  seven  years  under  Mayor  Johnson, 
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and  since  under  the  present  mayor,  and  yet  have  produced  no 
definite  results.  The  entire  plan  seems  as  yet  to  be  in  a  tenta- 
tive shape.  It  may  be  entirely  given  up  or  abandoned.  No  one 
is  committed  to  any  such  definite  proposition  that  the  court  can 
predicate  of  these  negotiations  to  date  any  fixed  and  definite  pur- 
pose on  the  part  of  the  city  to  transfer  the  site,  or  of  the  railroad 
companies  to  build  a  depot  on  the  proposed  site,  or  that  any 
terms  of  sale  will  ever  be  agreed  to  between  the  parties.  Such 
negotiations  might  have  influenced  the  purpose  of  council,  but 
it  would  seem  to  be  giving  to  the  evidence  the  utmost  effect  to 
say  that  it  is  probable  that  if  the  city  acquires  these  rights,  it 
will  convey  the  site  to  the  railroad  companies,  and  that  this  was 
the  probable  purpose  of  the  council  in  passing  the  resolution. 
But,  as  I  have  said  before,  there  is  no  direct  evidence  at  all  in 
respect  to  any  such  ulterior  purpose  on  the  part  of  the  present 
council.  The  only  evidence  looking  to  such  purpose  in  the  coun- 
cil is,  that  negotiations  were  carried  on  between  the  former  mayor 
and  council  and  the  railroads,  and  between  the  present  mayor 
and  the  railroads;  and  that  the  present  mayor,  in  carrying  on 
such  negotiations  begun  by  his  predecessor,  ascertained  that  the 
title  was  such  that  the  city  was  unable  to  deal  with  this  land  for 
any  other  purpose  than  park  purposes ;  and  the  present  council, 
feeling  certain  that  the  time  would  surely  come  when  it  would 
be  only  the  course  of  prudence  and  wisdom  for  the  city  to  have 
the  fee  of  this  property,  instituted  these  proceedings  to  acquire 
the  fee.  ,   ^ 

That  such  a  course  is  in  accordance  with  the  present  policy 
of  the  state  is  evidenced  by  the  recent  legislation  enacting  that 
in  every  appropriation  of  land. for  public  purposes  a  fee  shall 
be  taken,  unless  a  lesser  interest  is  specified  in  the  appropriation 
ordinance ;  and  also  the  legislation  under  which  this  proceeding 
has  been  undertaken  authorizing  the  acquisition  of  a  fee  where 
only  an  easement  has  heretofore  been  acquired. 

Such  a  course  being  so  manifestly  prudent,  the  court  finds 
that  the  evidence  as  to  the  ulterior  purpose  does  not  rise  to  that 
degree  of  clearness  and  conviction  that  would  warrant  the  court 
in  enjoining  this  proceeding. 

I  therefore  refuse  the  injunction,  and  dismiss  the  cases  brought 
to  enjoin  the  appropriation  proceeding. 
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UNLAWPUL  CONDUCT  OT  A  LAWFUL  STMKE. 

Saperior  Coart  of  Cincinnati. 
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THE  United  Bbeweby  ^obkmes  op  Ameuca  et  al. 

Decided,  April  20,  1911. 

8trike» — Circumutances  Warranting  Workmen  in  Collectively  heaving 
Their  Ewiptcywuent—Peaceahle  Pertwaeion  Justified,  whether  Di- 
rected Against  Other  WoThmen  Likely  to  Enter  the  Smployef's 
Service  or  Against  Customers  of  the  Bmploper — But  Threats  and 
IntiwudaHon  are  Subject  to  Injunction. 

1.  A  labor  nnion  strike,  where  the  purpose  is  to  settle  a  trade  dispute, 

or  some  other  question  growing  out  of  and  incidental  to  the  rela- 
tions of  the  strikers  themselTes  with  th^r  employer,  and  the  con- 
duct of  the  strikers  is  free  from  force,  intimidation  or  false  repre- 
sentations, and  is  intended  to  better  the  condition  of  the  strikes 
rather  than  to  punish  their  employer,  is  a  lawful  undertaking,  not- 
withstanding the  strikers  may  know  that  their  collectiYe  action 
win  result  in  damage  and  injury  to  their  onployer. 

2.  Where  an  employer,  contrary  to  the  working  agreement  into  which 

he  has  entered  with  his  employes,  displaces  some  of  them,  and  fur- 
ther Tiolates  said  agreement  by  giving  the  union  no  opportunity 
to  fin  the  places  of  those  discharged  with  competent  fellow-eenrants» 
and  steadfastly  refuses  to  meet  the  business  agent  of  the  nnion, 
and  otherwise  exhibits  an  intention  to  ignore  and  disregard  the 
said  agreement  with  the  union,  a  sufficient  justification  for  a 
strike  is  afforded,  and  a  strike  under  such  circumstances  can  not 
be  said  to  have  been  provoked  through  sympathy  for  the  discharged 
workmen. 

3.  Strikers  have  the  right,  in  the  conduct  of  a  lawful  strike,  to  use 

peaceable  means  to  induce  customers  or  prospective  customers  of 
their  employer  to  withdraw  their  patronage  from  him  and  give  it 
Co  others. 

4.  But  the  distribution  of  circulars  among  customers  of  the  onployer, 

which  are  so  couched  as  to  be  understood  as  a  threat  against  those 
who  continue  to  patronize  him,  and  the  accompanying  of  such  dis- 
tribution by  conduct  and  language  on  the  part  of  the  strikers  of 
such  a  character  as  to  leave  no  doubt  of  their  intention  to  injure 
those  who  continue  to  patronize  him,  constitutes  an  illegal  conduct 
of  the  strike  against  which  injunction  will  He. 

Liiilefordf  James,  Ballurd,  Frost  <f  Foster,  for  plaintiff. 
Charles  W.  Baker,  contra. 
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HOFFHEIMEB,  J. 

■ 

This  cause  was  heard  on  motion  of  plaintiff  for  a  temporary 
restraining  order,  and  by  the  prayer  the  court  is  asked  to  re- 
strain defendants  from  doing  the  alleged  illegal  acts  complained 
of  in  the  body  of  the  petition. 

These  alleged  illegal  acts  referred  to,  may  be  stated  to  be : 

(a)  That  defendants  are  engaged  in  a  S3anpathetic  strike  in 
the  nature  of  a  boycott  and  should  be  enjoined. 

(&)  That  the  purpose  of  the  strike  is  not  only  unlawful,  but 
is  being  carried  out  by  unlawful  means,  that  is,  by  acts  of  in- 
timidation and  threats  against  plaintiff's  employes  who  did  not 
strike,  and  in  order  to  compel  them  to  quit  plaintiff's  service. 

(c)  Threats  to  injure  Mr.  Klotter. 

(d)  That  defendants  are  boycotting  plaintiff  by  the  circula- 
tion of  the  circulars,  Exhibits  1  and  2. 

Charges  (a),  (6)  and  (c)  may  be  considered  together. 

In  support  of  plaintiff's  contention  that  the  strike  herein 
inaugurated  is  unlawful,  both  because  of  its  purpose  and  the 
means  resorted  to  effectuate  it,  I  am  cited  to  a  number  of  cases 
by  plaintiff,  some  of  which  will  be  found  digested  in  6  L.  R.  A. 
and  17  L.  R.  A. 

Reynolds  v.  Davis,  198  Mass.,  294,  is  the  latest  of  the  class  of 
cases  cited  by  plaintiff.  This  case  (by  a  divided  court,  Enowl- 
ton,  Ch.  J.,  dissenting)  it  may  be  noted  has  been  criticised  as 
inconsistent  and  extreme.  Martin  on  Labor  Unions,  Section  49 ; 
Note  17  L.  R.  A.,  163. 

The  majority  opinion,  however,  is  based  on  cases  such  as 
Carew  v.  Rutherford,  166  Mass.,  1;  Plant  v.  Woods,  167  Mass., 
492 ;  Pickett  v.  Walsh,  192  Mass.,  172,  all  of  which  cases  are  also 
cited  by  plaintiff. 

Attention  to  these  cases  shows  that  the  combination  to  strike 
or  the  strikes  were  illegal  because  effected  or  indulged  in  for 
other  or  more  remote  purposes  than  the  settlement  of  any  com- 
plaint on  the  part  of  the  strikers  themselves,  as  to  wages  or 
methods  or  surroundings  in  their  particular  emplo3anent8,  or  did 
not  have  to  do  with  any  trade  dispute  or  other  matter  that  was 
the  natural  outgrowth  or  incident  of  the  relation  of  employer 
and  employed. 
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In  Moores  v.  Bricklayers'  Vnion,  23  W.  L.  B.,  48.  53  (cited  by 
plaintiff).  Taft,  J.,  in  the  course  of  the  opinion,  said,  speaking 
of  Cor^ir  V.  Rutherford: 

"We  do  not  conceive  that  in  this  state  or  country  a  combina- 
tion by  workingmen  to  raise  their  wages  or  to  obtain  any  mutual 
adTantage  is  contrary  to  biw,  provided  they  do  not  use  such  in- 
direct means  as  obscure  their  original  intent  and  make  thdr 
combination  one  merely  malicious  to  oppress  and  injure  in- 
dividuals. Such  we  understand  to  be  the  effect  of  Chief  Justice 
Shaw's  opinion  in  Commonwealth  v.  Hunt,  4  Mete.,  125,  where  it 
was  held  that  a  society  of  workingmen,  one  of  whose  rules  bound 
the  members  not  to  serve  any  master  who  employed  nonnMieiety 
workmen,  was  not  illegal  of  itself  until  it  appeltired  that  the  pur- 
pose was  unlawful.  Accordingly  in  Carew  v.  Rutherford,  where 
a  contracting  stone-mason,  contrary  to  the  rules  of  his  work- 
man's union,  sent  some  of  his  material  out  of  the  state  to  be 
dressed,  and  his  men  refused  to  work  for  him  any  longer  unless 
he  paid  a  fine  to  the  society,  and  upon  his  refusal  left  him  and 
only  returned  upon  the  payment  of  the  fine,  it  was  held  that  this 
combination  being  for  the  purpose  of  extortion  and  nuaehief, 
iUegaL" 


Plant  V.  Woods,  supra,  arose  out  of  a  fight  between  two  labor 
unions,  and  it  will  be  found  that  defendant  union  endeavored 
to  coerce  members  of  plaintiff's  union  into  joining  their  organi- 
zation by  coercing  employers  into  discharging  such  as  refused, 
leading  such  employers  to  believe  that  if  they  did  not  do  so 
they  would  suffer  through  strikes  and  boycotts. 

Of  Re  Higgins,  27  Fed.,  443,  it  is  said,  in  the  note  to  PiekeH 
V.  WaUh,  supra  (6  L.  B.  A.,  1070),  that  the  court  declared  itself 
satisfied,  from  the  fact  that  the  great  majority  of  the  strikers 
were  not  aware  of  any  reason  for  the  orders  to  strike,  that  the 
reason  given  therefor  was  a  mere  pretense,  and  that  the  real 
motive  was  to  compel  the  recognition  of  a  certain  labor  organiza- 
tion, so  that  its  oflScers  should  be  consulted  in  the  operation  and 
management  of  railroads  in  which  they  had  no  interest  and  of 
which  they  were  not  employes,  an  object  which  in  the  court's 
opinion  plainly  made  their  acts  illegal. 

In  Thomas  v.  Cincinnati,  etc.,  Ry,  Co.,  62  Fed.,  803  (cited  by 
"plaintiff),  the  court  said: 
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'*The  combination  was  unlawful.  •  •  •  The  employes  of 
the  railway  companies  had  no  grievances  against  their  employers. 
Handling  and  hauling  Pullman  cars  did  not  render  their  serv- 
ices any  more  burdensome.  They  had  no  complaint  against  the 
use  of  Pullman  cars  as  cars.  They  came  into  no  natural  rela- 
tion with  Pullman  in  handling  the  cars.  He  paid  them  no 
wages.  He  did  not  regulate  their  hours  or  in  any  way  deter- 
mine their  services.  Simply  to  injure  him  in  his  business  they 
were  incited  and  encouraged  to  compel  the  railway  companies 
to  withdraw  custom  from  him  by  threats  of  quitting  their  service 
and  actually  quitting  their  service.  This  inflicted  an  injury  • 
•  •  unlawful  because  it  was  without  lawful  excuse.  All  the 
employes  had  the  right  to  quit  their  employment,  but  they  had 
no  right  to  combine  to  quit  in  order  thereby  to  compel  their  em- 
ployer to  withdraw  from  a  mutually  profitable  relation  with  a 
third'  person  for  the  purpose  of  injuring  that  third  person,  when 
the  relation  thus  sought  to  be  broken  had  no  effect  on  the  char- 
acter or  award  of  their  services.  •  •  •  The  purpose  shortly 
stated  was  to  starve  the  railway  companies  and  the  public  into 
compelling  Pullman  to  do  something  which  they  had  no  lawful 
right  to  compel  him  to  do. " 

In  Quinn  v.  Leathern,  A.  C,  495,  the  members  of  a  labor  union 
were  made  to  respond  to  damages  for  the  injury  done  to  the 
plaintiff,  a  butcher,  by  compelling  one  of  his  customers  to  cease 
dealing  with  him  through  threats  of  calling  out  the  union  men 
in  the  customer's  employ,  where  it  appeared  that  such  members 
were  not  the  employes  of  the  plaintiff,  and  their  sole  grievance 
against  the  plaintiff  was  that  he  had  refused  to  discharge  his 
employes,  all  of  whom  were  non-union  men  and  to  employ  in 
their  places  members  of  the  defendant  union. 

In  Oiblan  v.  National  Amalgamated  Union,  2  K.  B.,  600,  cited 
by  plaintiff,  it  was  held,  that  the  oflScers  of  a  trade  union  were 
not  justified  in  combining  to  prevent  a  workman  from  obtaining 
any  employment  in  his  trade,  by  threatening  his  employer  with 
a  strike  of  the  union  men  in  the  latter 's  employ,  where  none  .of 
the  acts  of  such  officers  were  done  on  behalf  of  the  fellow  laborers 
of  such  workmen,  or  in  the  exercise  of  any  right  of  theirs  to 
withdraw  themselves  from  an  employment  in  which  he  took  part, 
but  were  performed  with  the  sole  object  of  compelling  him  to 
pay  the  arrears  of  his  defalcations  as  a  former  officer  of  the 
union. 
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In  Pickett  v.  Walsh,  supra,  the  principle  is  declared  that  the 
right  which  a  labor  union  may  exercise  is  limited  to  strikes 
against  persons  with  whom  the  organization  has  a  trade  dispute 
(Syllabus  4),  and  that  strikes  are  illegal  where  they  are  indulged 
in,  not  for  the  purpose  of  settling  some  trade  dispute  between  the 
strikers  and  their  employers,  but  for  the  purpose  of  coercing 
their  employers  to  coerce  another  employer  to  settle  a  trade  dis- 
pute between  him  and  other  combinations,  whether  of  his  own 
employes  or  of  others. 

Erdman  v.  MitcheU,  207  Pa.,  79,  is  a]so  in  this  same  class,  and 
in  that  case  there  was  no  complaint  as  to  wages,  etc,  by  any  of 
the  men  working  on  the  building  when  the  strike  was  declared. 
In  other  words,  it  was  not  a  case  of  grievance  between  employer 
and  employed  but  was  a  case  of  indirect  coercion  to  accomplish 
another  and  more  remote  purpose. 

It  would  thus  seem,  negatively  at  least,  that  where  the  alleged 
collective  wrong,  results  from  the  collective  act,  done  however 
with  right  and  justifiable  cause,  such  act  could  not  be  said  to 
have  been  done  maliciously  (Walker  v.  Cronin,  107  Mass.,  505), 
and  80  as  to  render  the  combination  unlawful,  and  a  strike, 
therefore,  would  be  lawful  where  the  purpose  was  to  settle  a 
trade  dispute  or  some  other  question  arising  out  of  and  inci- 
dental to  the  relations  of  the  strikers  themselves  and  their  em- 
ployer; that  is,  done  with  justifiable  cause. 

In  Karges  v.  Local  Union  131  (165  Ind.,  421),  there  was  an 
attempt  to  obtain  an  advance  in  wages,  a  shorter  work-day,  and 
to  require  the  employer  to  furnish  a  scale  of  prices.  This  was 
held  to  be  a  lawful  object.  The  doctrine  was  enunciated  that 
employes  under  no  contractual  constraint  may  lawfuUy  combine 
by  prearrangement  to  quit  their  employment  in  a  body  for  the 
purpose  of  securing  from  their  employer  an  advance  in  wages, 
shorter  hours  or  any  other  legitimate  benefit,  even  though  ti^ey 
know  at  the  time  that  such  action  will  be  attended  with  injury 
and  damage  to  the  business  of  their  employer,  provided  the 
strike  is  carried  on  in  a  lawful  manner — that  is,  in  a  manner 
&ee  from  force  and  intimidation  and  false  representation.  (See 
note  to  Reynolds  v.  Davis,  17  L.  B.  A.,  167.) 
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In  Jetton-DeJcle  Lumber  Co.  v.  Mather,  53  Fla.,  969,  the  court 
said: 

* '  Before  the  courts  can  punish  or  prevent  a  conspiracy,  either 
the  act  conspired  or  the  manner  of  its  doing  must  be  uiilawful. 
Are  not  both  alternativess  absent  in  the  case  of  a  simple  strike? 
It  is  certainly  lawful  to  attempt  by  negotiation  or  other  peace- 
able, legitimate  ways  to  get  higher  pay  for  one's  labor,  and  if 
the  attempt  is  not  made  to  go  elsewhere  with  one's  labor  or  to 
sit  idle  if  needs  be  until  satisfactory  arrangements  are  made. 
Labor  unions  in  and  of  themselves  can  not  be  said  to  be  unlawful, 
and  yet  one  of  the  prime  objects  of  th^ir  existence  is  by  com- 
binations of  the  supply  to  regulate  the  demand.  Some  of  the 
cases,  particularly  the  English  cases,  stress  the  motive  underly- 
ing the  strike,  and  apparently  hold  that  if  the  strike  is  to  better 
the  condition  of  the  workman  it  is  lawful,  but  if  it  be  to  punish 
the  employer  it  is  unlawful.  If  this  be  the  correct  delimita- 
tion, the  case  comes  up  to  the  rule." 

See,  also,  State  V.  Stockford,  77  Conn.,  227 ;  Johnson  Harves- 
ter Co,  V.  Meinhardt,  60  How.  Pr.,  169 ;  Everett  Waddy  Co.  v. 
Union,  105  Va.,  188;  4  Mete,  111;  28  App.  Div.,  396;  Allen  v. 
Flood  (1898),  A.  C,  1;  170  N.  Y.,  315;  99  App.  Div.,  605. 

Now  the  evidence  material  to  this  branch. of  the  case  shows 
that  plaintiff  corporation  had  a  preliminary  working  agreement 
with  Beer  .Drivers'  and  Stablemen's  Local  Union  175  (with 
which  the  displaced  auto  truck  drivers  were  affiliated) .  Section 
1  of  said  preliminary  working  agreement  (it  was  not,  however,  a 
service  contract)  was  as  follows: 

** Section  1.  None  but  drivers  of  Driver's  and  Stablemen's 
Local  Union  No.  175  shall  be  employed  in  the  stabling  depart- 
ments of  the  parties  of  the  second  part ;  provided,  nevertheless, 
that  whenever  party  of  the  first  part  shall  not  be  able  to  supply 
competent  men,  the  employer  shall  have  the  right  to  engage  other 
men,  and  these  shall,  when  properly  certified  by  their  respective 
employer,  be  eligible  as  members  of  Drivers'  and  Stablemen's 
Local  Union  No.  175,  provided  their  election  does  not  conflict 
with  the  constitution  and  by-laws  of  the  Union  of  the  United 
Brewery  Workmen. ' ' 

Plaintiff  corporation  it  seems  had  similar  working  agreements 
with  the  other  defendant  unions,  all  of  which  are  substantially 
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siiiiilar  (the  differences  apparently  arising  because  of  the 
enee  of  crafts),  and  Section  1  in  all  the  agreements  is  identicaL 
These  agreements,  as  I  understand,  were  entered  into  oontem- 
poraneonsly  or  practically  so,  and  were  between  a  comUna- 
tion  of  or  rather  practically  all  of  the  brewery  proprietors  of 
Cindnnati,  Newport  and  Covington  on  the  one  hand  (indnding 
plaintiff  corporation)  and  a  combination  of  brewery  workmen 
of  the  International  Union  of  the  United  Brewery  Workmen  of 
America,  as  represented  by  their  various  local  branches  or  unions 
on  the  other  hand.  These  agreements  on  inspection  it  wiU  be 
found  represented  mutual  concessioiis  and  had  to  do  with  the 
rdations  of  employer  and  employed,  and  breweries  operating 
under  them  were  entitled  to  be  known  as  union  breweries. 

Whether  these  agreements  were  originally  devised  or  promoted 
l^  defendant  International  Union  of  United  Brewery  Workmen 
of  America,  I  am  unable  to  say  from  my  recollection  of  the  evi- 
dence ;  but  its  endorsement  I  believe  appears  on  the  agreements. 
Each  agreement  was  signed  by  the  brewery  proprietors;  that  is 
to  say,  by  practically  all  the  operating  brewers  of  Cincinnati 
Covington  and  Newport,  and  by  the  representatives  of  the  several 
local  unions  as  welL  It  is  significant  also,  that  all  these  work- 
ing agreements,  were  by  express  limitation  to  expire  simuUane- 
oudy. 

The  evidence  further  shows  that  ^Ir.  Elotter,  prerident  of 
plaintiff  corporation,  either  arbitrarily  or  without  sufficient  rea- 
son, or  possibly  with  justification,  it  is  not  material  which,  dis- 
placed the  two  union  drivers,  members  of  Local  Union  175,  and 
he  gave  to  this  union  or  its  officers  no  opportunity,  as  Section  1 
contemplates  and  requires,  to  furnish  or  supply  ''competent 
men."  even  if  those  displaced  were  not  competent,  a  point  upon 
which  I  now  need  express  no  opinion.  By  his  persistent  refusal 
to  meet  with  the  business  agent  of  the  union^  who  made  eveiy 
endeavor  to  see  him,  bis  purpose  to  disr^ard  and  to  ignore  the 
agreement  under  which  all  the  men  had  been  and  were  at  work 
became  manifest,  and  fuUy  justified  the  officers  and  members 
of  Union  175  (and  indeed  the  officers  and  men  of  the  other 
unions  as  well)  in  believing  that  he  did  not  intend  longer  to  abide 
by  the  agreement.    This  belief  was  further  justified  by  his  final 


264  SUPERIOR  COURT  OF  ClNClNNATL 

Brewing  Co.  v.  International  Union.       [VoL  12  (N.S.) 

refusal  to  meet  with  Mr.  Stalf  at  the  Brewers'  Exchange,  not- 
withstanding he  had  expressly  promised  (through  one  of  his 
counsel)  so  to  do;  and  also  by  statements  which  had  come  to  the 
ears  of  these  men  generally  (through  Mr.  Engel,  plaintiff's  for- 
mer business  associate)  that  *'he  (Klotter)  intended  to  bust 
up  the  unions,"  a  threat,  however,  which  it  is  but  just  to  say, 
Mr.  KLotter  denies  having  uttered. 

When  the  business  agent  of  Local  Union  175  found  that  Mr. 
Klotter  would  not  meet  himj  a  meeting  of  all  the  employes  of 
plaintiff  was  called  at  the  hall  close  by  the  brewery,  as  early 
as  six  o'clock  in  the  morning,  evidently  at  this  place,  in  the  hope 
that  the  matter  could  be  satisfactorily  adjusted  and  so  as  to  en- 
able the  men  to  go  to  work.  When  finally  it  appeared  that  there 
was  no  purpose  or  desire  on  the  part  of  Mr.  Klotter  to  adjust 
the  matter  or  to  carry  out  the  agreement  which  they  claim  was 
violated,  all  the  employes  of  plaintiff  affiliated  with  defendant 
unions  of  the  International  Union  of  the  United  Brewery  Work- 
men of  America  at  a  joint  meeting  of  their  respective  unions  un- 
der their  joint  executive  board,  acting  in  concert,  unanimously 
and  voluntarily  voted  to  walk  out  or  to  strike  because  plaintiff 
had  failed  to  live  up  to  his  agreement ;  and  thereupon,  or  some 
time  thereafter,  I  am  not  positive  as  to  the  precise  time  from  my 
recollection  of  the  evidence,  a  conference  committee  consisting  of 
Messrs.  Colnot,  Kummer  and  Stalf,  was  appointed  to  take  charge 
of  the  walk-out  or  strike. 

Now  under  such  a  state  of  facts  the  employes  of  plaintiff  af- 
filiated with  Local  Union  175  certainly  had  legal  right  and 
ample  justification  for  acting  as  they  did;  and  I  do  not  know 
of  any  law  which  would  forbid  them  from  seeking  or  following 
the  advice  or  acting  upon  the  direction  of  their  union  or  its  offi- 
cers, if  that  is  what  occurred  (see  Z>.,  L,  <6  W.  R.  R,  Co.  v.  Union, 
158  Fed.,  541) ;  and  if  the  court  is  justified,  asserting  the  in- 
herent prerogative  of  equity,  in  looking  through  form  to  sub- 
stance and  in  inferring  from  the  circumstances  surrounding  the 
execution  of  these  several  preliminary  working  agreements,  their 
language  and  their  object  and  purpose,  that  it  was  the  general 
understanding  of  all  the  parties  who  signed  these  agreements 
that  they  were  but  parts  of  a  symmetrical  whole  working  agree- 
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meat  and  plan,  intended  to  govern  the  relations  of  all  these  local 
brewery  proprietors  and  their  union  men  in  eaeh  particular 
brewery  signatory  thereto,  then  sorely,  all  of  phuntiff 's  employes 
(not  only  those  of  Local  175,  but  those  affiliated  with  all  the 
other  unions)  had  a  grievance  of  their  own  with  reference  to 
their  relations  with  their  employer.  For  the  prime  importance 
to  workingmen  of  working  agreements  of  this  character,  espe- 

>rkiiig 


first  say  in  the  selection  of  competent  feUow-servants,  attention 
in  passing  may  be  directed  to  language  of  Alton  B.  Parker.  CIl 
J.  (170  N.  Y.,  315,  324). 

Under  the  circumstances  as  just  detailed  such  strike  could  not 
be  said  to  be,  as  pluntiff  claims,  a  sympathetic  strike.  For  defi- 
nition of  sympathetic  strike  see  1  Eddy  on  Combinations,  Sec- 
tion 520. 

If.  then,  their  strike  was  not  without  justifiable  cause,  even 
though  thQT  nuiy  have  known  that  their  action  would  be  attended 
with  injury  and  damage  to  plaintiff's  businesB,  their  strike  would 
still  be  lawfuL  provided  it  was  carried  on  in  a  lawful  manner, 
without  force,  violence,  intimidation  or  false  representation. 

The  next  question  would  be,  has  there  been  resort  to  methods 
neee&dtating  the  interposition  of  equity  f 

After  the  men  voted  to  walk  out  or  strike,  so  far  as  plaintiff's 
brewery  premises,  his  property  or  his  woricmen  who  did  not  go 
out  on  the  strike  are  concerned,  the  men  have  conducted  them- 
selves according  to  the  evidence  in  an  orderly  and  peaceable  man- 
ner. Some  evidence  was  offered  in  an  attempt  to  show  that  one 
Adams  had  some  words  with  one  Flaxmeyer^  but  the  cause  of 
the  alleged  quarrel  and  the  circumstances  are  not  entirely  clear, 
and  I  would  be  unwilling  to  say  under  the  evidence  who  it  was 
provoked  it  The  private  secretary  testified  that  one  evening 
she  was  jostled  by  a  man  who  ran  down  the  street,  and  there 
was  also  some  one  who  testified  as  to  having  heard  a  threat 
uttered  against  Mr.  Klotter.  There  was  also  some  conflicting 
evidence  by  two  laborers  as  to  an  alleged  threat  made  against 
them  by  another  laborer;  but  the  evidence  upon  this  also  is  very 
uncertain  and  conflicting.  So  that  I  may  say  that  there  is  sub- 
stantially nothing  in  the  evidence,  especially  in  view  of  the  good 
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behavior  of  the  men  generally,  at  and  around  the  premises,  that 
would  warrant  this  court  in  concluding  that '' threats  or  acts  of 
intimidation  have  been  made  against  employes  who  did  not  join 
the  strike  to  compel  them  to  quit  plaintiff's  service"  (petition) 
of  such  character  as  to  warrant  the  interference  of  equity.  If, 
however,  it  hereafter  appears  at  any  time,  and  by  evidence  rea- 
sonably tending  to  show  that  the  men  are  departing  or  are  about 
to  depart  from  peaceful  means  or  legal  acts,  then  the  court  will 
not  be  slow  to  act. 

We  come  now  to  charge  (d),  that  defendants  are  engaged  in 
intimidating  plaintiff's  customers  or  in  boycotting,  by  the  dis- 
tribution of  the  ^'Unfair  to  Organized  Labor''  circulars  (see 
Exhibits  1  and  2,  petition). 

Now  the  strike  having  been  held  to  be  lawful,  it  would  follow 
that  defendants  had  every  right  by  peaceable  persuasion  to  in- 
duce others  (customers  or  prospective  customers)  to  withhold 
patronage  from  plaintiff  to  aid  them  in  their  justifiable  strike 
{MartiUf  Law  of  Labor  Unioits,  Section  72) ;  this,  by  parity  of 
reasoning,  that  men  have  the  lawful  right  to  peacefully  persuade 
others  not  to  work  for  the  one  against  whom  they  have  a  griev- 
ance. But  this  does  not  mean  that  unlawful  means  may  be  used 
or  that  a  boycott  may  be  established. 

With  reference  to  circulars  such  as  are  here  involvel,  there 
are  two  jurisdictions  where  in  furtherance  of  a  lawful  strike  the 
strikers  may  combine  to  withhold  or  threaten  to  withhold  bene- 
ficial business  relations  from  their  employers'  customers  to  com- 
pel them  to  withhold  their  patronage  f rcMn  him,  and  circulars  of 
the  kind  herein  complained  of,  would  be  lawful  and  not  subject 
to  restraint  by  injunction,  even  though  it  were  construed  as  im- 
porting a  threat  by  the  combination  publishing  them  that  its 
members  would  withhold  beneficial  business  relations  with  the 
person  so  published  as  unfair. 

Defendant  relies  on  cases  from  these  jurisdictions;  and  cites 
the  court  to  Parkinson  v.  Building  Trades  Council,  154  Cal., 
581 ;  Lindsay  v.  Mont.  Fed,  of  Labor,  37  Mont,  264. 

But  such  decisions  as  the  court  intimated  during  argument  are 
against  the  weight  of  authority,  and  it  is  held  that  if  the  publica- 
tion is  to  be  construed  as  amounting  to  a  threat  of  the  character 
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mentioned,  it  should  be  enjoined.    Hey  v.  Wilson,  232  His.,  389 ; 
Gray  v.  BuOdifig  Trades  CouncU,  91  Minn,  171. 

What  is  believed  to  be  the  correct  rule  (Martin,  Labor  Unions, 
Sees.  83,  106a)  is  stated  by  the  Supreme  Couit  of  Minnesota  (91 
IkCniL,  171)  as  follows: 

''Whether  a  publication  of  the  character  under  consideration 
would  in  any  case  amount  to  a  threat  or  intimidation,  must  be 
determined  from  all  the  facts  and  circumstances  of  eaeh  par- 
ticular case.  Such  notice  might  have  special  significance  in  a 
particular  ease  and  have  no  meaning  in  another,  and  in  the 
absence  of  any  showing  that  it  was  intended  as  a  threat  or  in- 
timidation an  injunction  should  not  be  granted." 

Or,  as  Martin  puts  it,  a  circular  stating  one  is  "unfair"  ''does 
not  necessarily  import  such  threat  and  is  not  unlawful,  and  in 
consequence  should  not  be  enjoined,  unless  it  is  shown  to  be  a 
threat  to  withhold  beneficial  business  relations  from  those  who 
patronize  the  person  with  whom  the  combination  making  the  pub- 
lication has  a  trade  dispute."  Martin  on  Labor  Unions,  Sec. 
106a. 

Applying  such  tests,  under  the  evidence,  there  is  scarcely 
room  for  doubt  as  to  the  purpose  for  which  these  circulars  were 
designed,  or  to  doubt,  from  the  character  of  the  publications  in 
and  of  themselves,  and  the  methods  resorted  to  in  distributing 
them  and  used  in  connection  therewith,  that  they  were  threats 
of  the  kind  prohibited  by  law  and  were  understood  as  threats 
by  plaintiff's  customers  generally,  and  had  such  effect. 

As  soon  as  the  circulars  were  placed  in  the  customers'  hands, 
even  in  such  instances  where  nothing  more  was  said,  there  is 
evidence  tending  to  show  that  the  customer  knew  "what  was 
meant."  He  knew  that  unless  he  stopped  dealing  with  plaintiff 
he  would  lose  his  "bread  and  butter";  and  whereas  it  is  evident 
he  would  not  otherwise  have  done  so  (in  a  number  of  instances), 
further  business  relations  with  plaintiff  were  stopped  by  cus- 
tomers through  fear  of  losing  their  own  business.  Moreover, 
in  numerous  instances  (I  do  not  undertake  to  quote  in  totidem 
verbis,  but  give  substance  only,  according  to  recollection),  the 
circulars  were  aeeompaiiied  by  direct  threats  and  statements  ex- 
planatory of  the  circulars  and  of  their  purpose. 
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For  example,  Otto  Horst  (saloonkeeper)  tells  of  a  visit  of  sev- 
eral of  the  employes,  including  I  believe  Mr.  Kummer.  He 
was  told  he  would  have  to  change  his  beer.  He  was  told  that  a 
picket  would  be  put  at  his  saloon  from  morning  to  night.  He 
complained  of  this  unfair  treatment,  but  he  was  told  he  had  to 
change,  and  accordingly  he  did  change  his  beer.  (Mr.  Kummer 
was  one  of  the  committee  of  three  heretofore  referred  to.) 

Circulars  were  placed  in  the  saloon  of  Jacob  Poller  and  he  was 
told  to  sell  some  other  beer,  and  that  if  he  did  not  ''they  would 
boycott  his  place.''  They  distributed  the  circulars  in  his  neigh- 
borhood, to  the  injury  of  his  business.  Defendant  Larberg,  he 
said,  threatened  at  the  time,  that  if  he  did  not  put  in  other 
beer,  they  would  make  the  boycott  stronger,  and  that  every 
union  man  that  came  in  would  be  fined  twenty-five  dollars. 

One  Hess  (saloonkeeper)  knew  what  the  circulars  meant  and 
knew  it  would  harm  him  if  he  did  not  put  in  other  beer.  "I 
didn't  want  to  lose  my  bread  and  butter,"  said  he. 

« 

George  Kennig  (saloonkeeper)  received  circulars  and  waa 
asked  what  he  was  going  to  do  about  beer.  He  says  he  was  told 
that  **a  gang  was  to  be  put  in  front  of  his  place.'*  Edward 
Rowell  (saloonkeeper)  was  given  circulars  and  told  that  there 
was  to  be  twenty-five  dollars  fine  for  any  union  man  caught  drink- 
ing Bellevue  beer.  Thornton  Wall  said  he  was  told  his  place 
would  be  boycotted.  One  James  Long  (saloonkeeper)  was 
handed  circulars  and  told  that  they  were  gotten  out  to  boycott 
plaintiff's  beer;  that  he  must  quit  selling  plaintiflf's  beer;  that 
if  he  did  not,  the  circulars  would  be  distributed  in  his  neighbor- 
hood. He  is  corroborated  by  one  Ladinger,  a  gardener,  who 
says  that  one  of  the  men  told  Long  that  if  Long  did  not  quit 
selling  Bellevue  beer  they  would  boycott  him. 

Plaintiff  testifies  his  receipts  have  fallen  off  about  fifteen  hun- 
dred or  two  thousand  dollars  a  week.  But  enough  of  the  evi- 
dence is  set  out  for  the  purposes  of  this  motion,  and  from  the 
nature  of  which  it  must  be  apparent  that  the  circulars  them- 
selves and  the  methods  used  in  their  distribution  and  in  con- 
nection therewith,  have  and  are  having  the  natural  effect  of 
exciting  the  reasonable  fear  and  apprehension  of  injury  on  the 
part  of  plaintiff's  customers,  causing  them  to  cease  business  re* 
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bttioiis  with  plaintiff,  to  the  injoiy  of  plaintiff  in  his  InmnesB, 
and  hence  property  rights;  and  accordingly,  I  can  not  but  con- 
dnde,  under  the  evidence,  that  these  drenlars  were  deagned 
to  operate,  and  were  and  are  so  used  as  to  operate,  and  do  op- 
erate as  a  threat  of  the  character  forbidden  by  the  aothorities 
cited,  and  by  which  I  am  bound. 

As  injunction  is  held  the  proper  relief  against  threats  of  the 
character  herein  indulged,  a  restraining  order  pendente  Ute  will 
issue  enjoining  the  defendants,  and  all  of  them,  from  further 
publishing  and  distributing,  or  in  any  way  using  the  circulars 
in  question,  and  accordingly  as  prayed  for. 


WSMBSAI   POR  MVAULT  VACATCD. 

Oommoii  Pleas  Court  of  Franklin  Goonty. 

FiBST  National.  Bank  v.  Ai^bebt  E.  Fishee. 

Decided,  1911. 

/HmtMo}— FaOare  to  Replp  Not  Cfround  For—VacaiUm  of  JMdgwumt 
on  MeriU  for  Failure  to  Answer  Interrogatories — Sections  USSO 
and  tl&l. 

1.  A  defendant  is  not  entitled  to  a  jadsment  of  dlsmiswal  on  the  groond 

that  the  plalntUT  is  in  deCantt  for  reply  to  answer. 

2.  A  Jadgment  wifl  be  set  aside  and  vacated  at  a  sabeeqnent  tenn  of 

eoort  where  the  matter  came  np  on  a  motion  by  the  defoidant  ti> 
HiCTfifMR  for  faihire  to  answer  interrogatories  attached  to  the  an- 
swer of  the  dtfendant,  and  the  entry  ahowe  a  hearing  on  the 
merits  with  judgment  of  dismissaL 

L.  D.  lAUy,  for  plaintiff. 
Harry  Kohn,  contra. 

KiNKEAD,  J. 

The  defendant  submits  a  motion  to  set  aside  and  vacate  an 
order  of  dismissal  made  in  this  case  on  June  20,  1910,  at  the 
last  term  of  the  court 

The  grounds  of  the  motion  are  that  the  motion  asking  for  the 
relief  and  upoiT  which  the  order  was  made  sought  only  to  have 
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the  action  dismissed,  first,  for  failure  on  the  part  of  the  plaintiflf 

to  answer  certain  interrogatories  attached  to  the  answer,  and 

second,  for  failure  to  reply  to  the  answer  of  the  defendant. 

The  motion  was  sustained,  the  judge  entering  the  order  stat- 
ing: 

'*I  see  no  reason  why  the  motion  should  not  be  sustained.  Same 
is  accordingly  sustained,  and  judgment  of  dismissal  entered. 
Exceptions." 

The  following  entry  was  prepared  by  prevailing  counsel,  which 
was  not  shown  to  counsel  for  the  defendant,  but  which  was  en- 
tered upon  approval  of  the  court : 

**And  now  this  cause  came  on  to  be  heard  upon  the  motion 
of  the  defendant  to  dismiss  the  action  of  plaintiff  for  failure 
to  answer  interrogatories  attached  to  the  answer  and  for  fail- 
ure on  the  part  of  the  plaintiflf  to  reply  to  the  second  defense 
of  the  answer,  and  the  same  was  argued  by  counsel  and  sub- 
mitted to  the  court  and  the  court  dgth  sustain  both  of  said 
motions. 

"And  this  cause  came  on  further  to  be  heard  upon  the  pe- 
tition, answer  and  evidence,  and  it  appearing  to  the  court  that 
the  plaintiff  is  in  default  for  want  of  reply  to  the  second  de- 
fense of  the  answer,  the  same  is  confessed  by  the  plaintiff  to 
be  true,  and  the  court  doth  accordingly  find  the  issues  in  this 
case  in  favor  of  the  defendant.  The  action  herein  is  dismissed 
at  the  costs  of  the  plaintiff.'' 

The  action  of  plaintiff  was  by  a  bank  of  Vandalia,  HI., 
upon  a  note  for  $500  in  the  ordinary  short  form  of  pleading. 

The  answer  of  defendant  avers  that  the  note  was  given  in 
consideration  for  a  Berkshire  boar;  that  G.  G.  Council  agreed 
to  sell  defendant  a  certain  Berkshire  boar  which  was  actually 
selected  and  which  Council  agreed  to  deliver,  but  that  Council 
fraudulently  substituted  another  entirely  worthless  and  differ- 
ent boar  which  he  shipped. 

Defendant  avers  that  upon  discovering  the  alleged  fraud  he 
notified  both  Council  and  the  plaintiff;  that  the  plaintiff  knew 
the  facts,  and  is  not  a  bona  fide  holder. 

Twenty  interrogatories  were  attached  to  the  answers,  all  of 
which  appropriately  bore  upon  the  bona  fides  of  plaintiff. 
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Plaintiff  waa  in  default  for  pleading  or  answer  to  the  in- 
terrogatories from  April  9,  1910,  until  the  entry  of  the  order 
of  dismitwal. 

The  power  of  this  conrt  to  vacate  its  own  judgment  after 
the  term  at  which  it  was  made  is  prescribed  by  Ctenend  Code, 
11631  (R.  S.,  5354). 

The  ground  upon  which  claim  may  now  be  made  for  a  vaca- 
tion is  probably  under  paragraph  3,  for  "irregularity  in  obtain- 
ing a  judgment  or  order." 

There  seems  to  be  no  doubt  but  that  there  was  an  irregu- 
larity in  taking  the  judgment,  particularly  that  part  which 
recites  that  the  "cause  came  on  further  to  be  heard  upon  the 
petition,  answer  and  evidence/'  "and  the  court  doth  accord- 
ingly find  tiie  issues  in  this  case  in  favor  of  the  defendant." 

The  court  made  no  such  finding,  and  the  judgment  part 
of  this  entry  does  not  correctly  recite  the  action  of  the  court. 

The  power  of  the  court  sought  to  be  invoked  by  the  motion 
filed  by  defendant  is  to  be  found  in  the  provisions  of  General 
Code,  11350  (R.  S.,  5101) : 

"Answers  to  interrogatories  may  be  enforced  by  an  order 
of  dismissal,  judgment  by  default  or  by  attachment,  as  the 
justice  of  the  case  requires." 

Counsel  for  defendant  in  filing  his  motion  for  a  dismissal 
of  the  action  probably  proceeded  upon  the  theory  that  the  only 
way  that  the  court  could  enforce  answers  to  interrogatories 
attached  to  defendant's  answers  would  be  by  a  judgment  of  dis- 
missal of  plaintiff's  action. 

A  proper  construction  and  interpretation  of  the  power  con- 
ferred upon  the  court  by  this  provision  involves  a  considera- 
tion of  power  of  a  court  generally  to  render  a  judgment  by  de- 
fault, as  well  as  the  primary  purpose  of  the  section  itself. 

The  statutes.  General  Code,  11381-11389  (R.  S.,  5132-5136), 
cover  fully  the  time  or  order  in  which  cases  shall  be  tried.  Gen- 
eral Code,  11383,  makes  special  provision  for  a  class  of  cases  in 
which  judgment  can  be  entered  upon  default  without  taking 
testimony,  viz. :  actions  upon  accounts  or  written  instruments. 
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The  only  other  provision  for  judgment  by  default  is  made 
by  General  Code,  11592  and  11593  (R.  S.,  5320).  That  is,  by 
General  Code,  11592,  judgment  may  be  taken,  as  upon  default, 
for  so  much  of  the  demand  as  is  not  in  issue. 

In  cases  where  a  plaintiff  is  in  default  for  reply  to  an 
answer,  there  can  be  no  judgment  of  dismissal  invoked  by  the 
defendant  by  reason  thereof. 

It  may  be  that  the  only  way  judgment  by  default  can  be 
had  against  a  plaintiff  who  has  not  answered  interrogatories  at- 
tached to  an  answer,  is  by  dismissing  his  case.  But  the  primary 
purpose  of  General  Code,  11350  (R.  S.,  5101)  is  to  enforce  an 
answer  to  interrogatories  by  means  of  a  penalty.  And  the  bet- 
ter mode  of  practice  would  seem  to  be  to  make  a  conditional 
order  of  dismissal,  although  this  may  not  be  incumbent  upon 
the  court. 

But  the  entry  of  judgment  transcends  the  boundaries  of 
a  judgment  of  dismissal  by  way  of  enforcing  the  penalty  for 
not  answering  the  interrogatories,  and  is  a  judgment  on  the 
merits. 

And  I  am  not  sure  that  the  better  practice  is  not  to  en- 
force this  penalty  until  the  case  is  regularly  reached  for  trial. 
There  is  no  reason  why  this  kind  of  default  should  not  be 
treated  as  ordinary  defaults  for  pleading,  now  taken  care  of  by 
order  of  this  court  to  require  the  assignment  commissioner  to  re- 
port them  for  dismissal  for  want  of  prosecution. 

I  am  of  the  opinion,  too,  that  the  rule  of  this  court  requiring 
entries  to  be  submitted  to  opposite  counsel  should  have  been 
complied  with.  It  is  to  be  distinguished  from  Interstate  Life 
Assur.  Co.  V.  Baper,  78  Ohio  St., -113,  where  no  appearance  of 
any  counsel  had  been  entered,  and  no  answer  or  other  pleading 
had  been  filed,  and  judgment  had  been  regularly  entered  by 
default. 

Here  the  entry  of  judgment  of  dismissal  as  well  as  upon 
the  merits  was  invoked  by  a  defendant  who  had  filed  an  answer, 
and  the  plaintiff  himself  was  in  default  for  reply. 

The  motion  to  vacate  the  judgment  is  sustained  and  the 
same  is  hereby  vacated. 
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UGSLATURE  WITHOUT  AUTHOUTY  TO  VA<:ATE  AN 

OMMOt  OTDBlARMEItT. 

Oommon  Pleas  Court  of  Locas  Ooonty. 
In  KB  Charlss  A.  Thatchbb. 

Decided,  February,  1912. 

CotutitMtUmal  LavD — Conferring  'of  Autharitp  to  Practice  Low  a  Jndiciai 
Act — CharJee  A.  Thaicher'M  Reinttaiement  5y  the  General  AMgewiblp 
Without  Effect-Wndicial  and  Ministerial  Acte, 


"L  Where  one  claims  the  right  to  practice  law  by  Tirtne  of  a  special 
act  of  the  Legislature  appointing  him  to  be  an  attorney  at  law, 
and  objection  is  made  to  his  partlcipati<m  as  an  attorney  at  law 
in  the  trial  of  a  case  then  pending,  no  question  of  his  IttneM  to 
oecopy  the  office  of  an  attorney  at  law  is  raised,  but  the  court  is 
required  to  determine  his  right  to  practice^  and  in  so  doincr  will 
determine  the  constitutionality  of  the  act  nnd^  which  it  is 
claimed  such  authority  was  conferred. 

2.  While  the  G^eitferBl  Assembly  may  enact  laws  prescribing  the  qualifi- 
cations necessary  for  admission  to  the  bar,  and  may  also  proride 
for  disbarment  in  cases  where  the  conunissifm  of  eotaln  of- 
fenses has  been  satisfactorily  established,  authority  to  admit  an  ap- 
plicant to  the  priTileges  of  an  attcMney  at  law  invohres  the  exer- 
cise of  Judicial  power,  and  an  attonpt  by  the  General  Assembly 
to  exercise  such  authority  is  an  attempt  to  exercise  Judidal  power, 
and  is  void  and  without  effect 

jftiouGH,  J. ;  Manton,  J.,  concurs ;  Chittbndbn,  J.,  concars  in 
a  separate  opinion ;  Johnson,  J.,  dissents. 

On  the  2501  day  of  June,  1909,  by  a  decree  of  the  Supreme 
CSonrt  of  this  state,  the  respondent,  Charles  A.  Thatcher,  was 
denied  the  right  and  privilege  of  longer  practicing  law  in  the 
state  of  Ohio.  Some  time  thereafter  the  respondent  made  impli- 
cation to  the  Supreme  Court  for  a  modification  of  this  decree, 
which  application  was  denied.  On  April  18th,  1911,  the  Gen- 
eral Assembly  of  the  state  of  Ohio  passed  an  act,  which  later  be- 
came a  law,  which,  by  its  terms,  authorized  and  empowered 
Charles  A.  Thatcher  to  appear  as  an  attorney  and  counselor  at 
law  in  all  the  courts  of  record  of  the  state  of  Ohio,  and  all  the 
rights  and  privileges  of  an  attorney  and  counselor  at  law  were 
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granted  to  and  conferred  upon  him  by  said  act.  The  said  act 
further  provided,  '*0n  his  taking  an  oath  of  ofSce  before  any 
person  authorized  to  administer  an  oath,  the  said  courts  are  di- 
rected to  receive  him  as  such  attorney  and  counselor  at  law.** 

On  the  16th  day  of  January,  1912,  Charles  A.  Thatcher,  the 
respondent,  appeared  before  a  branch  of  this  court,  as  one  of 
the  attorneys  for  the  plaintiff  in  the  case  of  McGough  against 
the  receiver  of  the  "Wheeling  &  Lake  Erie  Railroad  Company. 
The  attorney  for  the  receiver  objected  to  the  respondent  ap- 
pearing as  an  attorney  in  the  trial  of  the  cause.  The  respondent 
insisted  upon  his  right  to  appear,  notwithstanding  the  objection. 
Thereupon  the  court,  with  all  four  judges  sitting,  ordered  that 
the  case  on  trial  be  continued  and  the  matter  of  the  objection  be 
set  specially  for  hearing.  Upon  the  date  set  the  matter  was 
ordered  to  be  separately  docketed  and  heard  independently  of 
the  case  in  which  the  objection  was  raised.  The  matter  was 
thereupon  heard  by  the  court  and  taken  under  advisement. 

Respondent  denies  the  right  of  the  court  to  detei^nine,  in  this 
proceeding,  the  question  of  his  right  to  practice  under  the  spe- 
cial act  of  the  Legislature.  The  respondent  having  presented 
himself  at  the  trial  table  in  a  cause  regularly  assigned  and  called 
for  trial,  and  having  claimed  the  right  to  appear  before  this 
court  as  a  member  of  its  bar,  and  that  right  having  been  ques- 
tioned, it  becomes  the  duty  of  the  court  to  determine  his  stand- 
ing as  an  attorney.  And  the  fact  that  the  constitutionality  of 
an  act  of  the  Legislature  is  necessarily  involved  in  a  determina- 
tion of  this  question  can  not,  in  the  opinion  of  the  court,  alter 
the  situation.  Respondent  insists  that  by  virtue  of  the  legisla- 
tive enactment  referred  to,  he  has  a  right  to  appear  before  the 
court  as  an  attorney,  and  the  court  must  determine  the  question. 

The  question  thus  presented  to  the  court  in  nowise  involves 
I  an  inquiry  into  the  fitness  of  the  respondent  to  occupy  the  office 
or  position  of  an  attorney.  The  sole  question  which  we  are 
called  upon  to  consider,  and  which  we  have  considered  and  will 
pass  upon,  is  the  effect  to  be  given  to  the  act  of  the  Legislature 
authorizing  and  permitting  respondent  to  appear  before  this 
court  as  an  attorney  and  counselor  at  law  under  the  circum- 
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stanees.  This  neoesBanly  invoIreB  a  determinatioii  of  the  eon- 
stitntionality  of  the  aet  in  qnestion. 

Is  this  act  in  conflict  with  the  Constitution  t 

The  Constitution  of  the  state  is  its  fondamental  law.  It  is 
the  body  of  roles  and  prineiples  enacted  by  the  people  them* 
sdres,  and  under  whidi  th^  eonaent  to  live  and  be  governed. 
Untfl  abrogated  by  the  pe<^Ie.  it  is  the  paramount  law.  The 
people  themselTes  adopt  the  Constitution  by  referendum  vote, 
and  no  department  of  the  state  government  can  do  any  act  in 
cmtnTention  of  its  proviaons. 

Judge  Cooley,  in  his  great  work  on  ''Constitutional  Limita- 
tions." says: 

"A  constitution  is  sometimes  defined  as  the  fundamental  law 
of  a  state,  containing  the  principles  upon  which  the  gOTemment 
is  founded,  regulating  the  division  of  the  sovereign  powers,  and 
directing  to  what  persMis  each  of  these  powers  is  to  be  eonfided, 
and  the  manner  in  which  it  is  to  be  exercised.  Peihaps  an 
equally  complete  and  accurate  definition  would  be,  that  body  of 
rules  and  maxims  in  accordance  with  which  the  powers  of  sover- 
eignty are  habitually  exercised.'*' 

And  further,  page  5: 

''In  American  constitutional  law.  the  word  'Constitution'  is 
used  in  a  restricted  sense,  as  implying  the  written  instruments 
agreed  upon  by  the  people  of  the  Union  or  of  any  one  of  tiie 
states  as  the  absolute  rule  of  action  and  decision  of  aU  depart- 
ments and  officers  of  the  gOTcmment  in  respect  to  the  points 
covered  by  it.  which  must  eontrol  until  it  shall  be  changed  by 
th^  authority  which  established  it,  and  in  opposition  to  which 
any  act  or  regulation  of  any  such  department  or  officer,  or  even 
of  the  people  themselves,  will  be  altogether  void." 

Where  an  act  of  the  Legislature  is  in  omfiict  with,  or  is  at 
variance  with  the  Constitution,  which  is  the  fundamental  law, 
the  Cmistitution  must  be  preferred.  In  other  words,  the  inten- 
ticm  of  the  people  as  expressed  in  the  Constitution  must  be  pre- 
ferred to  the  legislative  act,  which  is  merely  an  expression  of 
the  intention  of  their  agents:  and  wherever  the  will  of  the  Leg- 
islature, declared  in  its  enactments,  stands  in  opposition  to  that 
of  the  people  as  declared  in  the  Constitution,  the  court,  in  de- 
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termining  between  the  two,  must  be  governed  by  the  Constitu- 
tion rather  than  by  the  act  of  the  Legislature. 
Again  quoting  the  language  of  Judge  Cooley: 

.  **The  will  of  the  people  as  declared  in  the  Constitution  is  the 
final  law,  and  the  will  of  the  Legislature  is  law  only  when  it  is 
in  harmony  with,  or  at  least  is  not  opposed  to,  that  controlling 
instrument  (the  Constitution),  which  governs  the  legislative 
body  equally  with  the  private  citizen."  Constitutional  Limi- 
tations, page  6. 

Article  I,  Section  2,  of  the  present  Constitution  of  Ohio  pro- 
vides: 

"All  political  power  is  inherent  in  the  people;  government  is 
instituted  for  their  equal  protection  and  benefit,  and  they  have 
the  right  to  alter,  reform  or  abolish  the  same  whenever  they 
may  deem  it  necessary;  and  no  special  privileges  or  immunities 
shall  ever  be  granted  that  may  not  be  altered,  revoked  or  re- 
pealed by  the  General  Assembly." 

Article  II,  Section  1,  provides: 

"The  legislative  power  of  this  state  shall  be  vested  in  the 
General  Assembly.  It  shall  consist  of  a  Senate  and  House  of 
Representatives.  * ' 

Article  III,  Section  1,  provides: 

"The  executive  department  shall  consist  of  a  Governor,  Lieu- 
tenant-Governor, Secretary  of  State,  Auditor  of  State,  Treasurer 
of  State,  and  an  Attorney-General,  who  shall  be  elected, ' '  etc. 

Article  IV,  Section  1,  provides: 

"The  judicial  power  of  the  state  is  vested  in  a  Supreme  Court, 
circuit  courts,  courts  of  common  pleas,  courts  of  probate,  jus- 
tices of  the  peace,  and  such  other  courts,  inferior  to  the  Su- 
preme Court,  as  the  General  Assembly  may  from  time  to  time 
establish." 

Article  II,  Section  32,  provides: 

"The  General  Assembly  shall  grant  no  divorce,  nor  exercise 
any  judicial  power  not  herein  expressly  conferred." 

No  judicial  power  is  conferred  by  the  Constitution  upon  the 
General  Assembly  which  is  material  in  determining  the  ques- 
tions here  involved. 


NISI  PBIUS  REPOBTS— NEW  SERIES.  2TT 


1912.1  In  re  Charks  A.  Thatcher. 


These  proYiaans  of  the  Constitation  diTide  the  powers  to  be 
ezereiaed  into  three  separate  and  distinct  classes  or  departments — 
the  legislatiTe,  execatiTe  and  jndiciaL  The  right  of  each  elaas 
or  department  to  do  any  speeifie  act  is  determined  by  the  qoes- 
tion  whether  that  act  is  in  its  nature  legisIatiYe,  execatiTe  or 
jadidaL  Every  power  exereiaed  by  the  government  mnst  fall 
within  one  of  these  classes,  and  it  can  not  be  exercised  by  a  de- 
partment of  the  government  to  which  it  does  not  belong.  By 
virtue  of  this  arrangement,  as  stated  by  Judge  Cool^,  eadi  de- 
partmoit  is  made  to  constitute  a  restraint  upon  the  actions  of 
the  others^  to  keep  them  within  proi>er  bounds,  and  to  prevent 
hasty  and  improvident  action. 

In  this  coimtry  the  legislative  autiiority  is  subjected  to  the 
contrid  arising  from  the  Constitution.  From  the  Constitution, 
the  legislative  department^  as  well  as  every  other  department  of 
the  government,  derives  its  power.  When  the  legidative  de- 
partmoit  attempts  to  exercise  a  power  conferred  by  the  Consti- 
tuticHi  upon  one  of  the  other  departments,  and,  the  matter  of 
its  ri^t  to  do  80  emnes  regularly  before  a  court,  it  is  the  duty 
of  the  court,  in  its  exercise  of  the  judicial  power  conferred  by 
the  Constitution,  to  determine  the  question  as  to  where  the  power 
ri^tfully  belongs,  and  if  wrongfuUy  exercised  by  the  legisla- 
tive department,  to  declare  the  act  in  controvention  of  the  Con- 
stitution, that  is.  to  declare  it  unconstitutionaL 

Is  the  power  to  authorize  an  individual  to  appear  as  an  attor- 
tMBj  and  counselor  at  law  in  the  courts  of  this  state  a  judicial 
powerT  If  it  is,  then  the  legislative  enactment  now  imder  eon- 
sideration,  and  by  virtue  of  which  respondent  claims  the  right 
to  practice,  is  a  usurpation  of  judicial  power  by  the  legislative 
department  of  the  state,  and  is  unconstitutionaL  This  question 
has  been  before  the  courts  of  last  resort  of  many  of  the  states, 
and  we  are  not  witiiout  authority  in  determining  it.  The  question 
has  arisen,  both  in  relation  to  the  admission  and  disbarment  of 
attorneys,  and  from  the  reasoning,  the  two  powers  are  so  closely 
allied  as  to  constitute  but  the  exercise  of  the  same  general  power. 

''Their  (attorneys)  admission,  or  their  exclusion,  is  not  the 
exercise  of  a  mere  ministerial  power.    It  is  the  exercise  of  a 
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judicial  power,  and  has  been  so  held  in  numerous  cases.  It  was 
so  held  by  the  Court  of  Appeals  of  New  York  in  the  Matter  of 
the  Application  of  Cooper  for  Admission,'*  said  the  court  in  Ex 
Parte  Garland,  4  Wall.  (U.  S.),  333. 

The  case  of  Cooper,  above  referred  to  by  the  Supreme  Court, 
is  one  strongly  relied  upon  by  respondent  to  sustain  the  posi- 
tion that  the  act  in  question  is  constitutional.  In  that  case  the 
court  says: 

**  Attorneys  and  counselors  »re  not  only  officers  of  the  court, 
but  officers  whose  duty  relates  almost  exclusively  to  proceedings 
of  a  judicial  nature,  and  hence  their  appointment  may  with 
propriety  be  entrusted  to  the  courts,  and  the  latter,  in  perform- 
ing this  duty,  may  very  justly  be  considered  as  engaged  in  the 
exercise  of  their  appropriate  judicial  functions.*'  In  re  Cooper, 
22  New  York,  81. 

In  In  re  Day,  181  111.,  90,  the  court  say : 

*  *  The  function  of  determining  whether  one  who  seeks  to.  be- 
come an  officer  of  the  courts,  and  to  conduct  cases  therein,  is 
sufficiently  acquainted  with  the  rules  established  by  the  Legis- 
lature and  the  courts  governing  the  rights  of  parties,  and  under 
which  justice  is  administered,  pertains  to  the  courts  themselves. 
•  •  •  The  order  of  admission  is  the  judgment  of  the  court 
that  he  possesses  the  requisite  qualifications.  If  the  Legislature 
by  inadvertence,  as  in  this  case,  assumes  the  exercise  of  a  power 
belonging  to  the  judicial  department,  it  should  only  be  necessary 
to  call  its  attention  to  the  restraint  imposed  by  the  Constitu- 
tion.'' 

While  the  provision  of  the  Illinois  Constitution  relating  to 
the  distribution  of  power  is  not  identical  with  the  provisions  of 
our  state  Constitution,  the  result  arrived  at  is  the  same,  and 
there  is  no  reason  why  the  language  above  quoted  should  not 
be  applied  to  the  case  at  bar. 

The  Supreme  Court  of  Pennsylvania,  in  1888,  deciding  the 
case  of  Joseph  P.  Splane,  said: 

**It  was  decided  in  Brackenridge's  case,  1  S.  &  B.,  187,  as 
long  ago  as  1814,  that  the  admission  of  an  attorney  by  the  court 
of  common  pleas  is  a  judicial,  not  a  ministerial  act,  and  for 
this  reason  this  court  refused  a  mandamus  in  that  case.  The 
same  reason  would  justify  us  in  refusing  it  in  this." 
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And  the  court  said  further: 

''If  there  is  anything  in  the  Constitution  that  is  dearly  be- 
yond controversy,  it  is  that  the  L^islatore  does  not  possess 
judicial  powers.  They  are  lodged  exclusively  in  the  judiciary 
as  a  co-ordinate  department  of  the  government.'' 

In  the  case  of  Hanson  v.  Orattan,  84  Eana,  843,  the  court  say: 

''The  power  to  admit  applicants  to  the  practice  of  the  law  is 
judicial  and  not  legislative.'' 

The  court  in  In  re  OoodeU,  39  Wis.,  232,  say: 

"The  Constitution  makes  no  express  provision  for  the  bar. 
But  it  establishes  courts  amongst  which  it  distributes  all  the 
jurisdiction  of  all  the  courts  of  Westminster  HaU  in  equity  and 
at  common  law.  And  it  vests  in  the  courts  aU  the  judidal  power 
of  the  state.  The  constitutional  establishment  of  such  courts 
appears  to  carry  with  it  the  power  to  establish  a  bar  to  practice 
in  them.  An  admiasicm  to  the  bar  appears  to  be  a*  judicial 
power.  It  may  therefore  become  a  very  grave  question  for  ad- 
judication here,  whether  the  Constitution  does  not  entrust  the 
rule  of  admissions  to  the  bar,  as  well  as  the  expulsion  from  it, 
exclusively  to  the  discretion  of  the  courts." 

The  question  above  propounded  by  the  Supreme  Court  of 
Wisconsin  was  answered  by  the  same  court  in  1876,  in  the  case 
of  Ole  Mosneas,  a  resident  of  lUinois,  who  made  application  to 
be  admitted  to  the  bar  of  Wisconsin.  In  that  case  the  court  say: 

"Members  of  the  bar  are  officers  of  the  courts  and  in  some 
sense  officers  of  the  state  for  which  the  court  acts.  If  Chapter 
50  (Laws  of  1855)  was  intended  to  do  more  than  authorize  the 
appearance  here  of  members  of  the  bar  of  other  states  as  counsel 
in  the  trial  and  argument  of  causes,  it  was  without  the  power 
of  the  L^islature."    In  re  Mosness^  39  Wis.,  509. 

The  New  York  Court  of  Appeals  in  the  case  of  Cooper,  before 
referred  to,  use  the  following  language: 

"If  the  removal  or  suspension  of  an  attorney  be,  as  was  held 
in  these  cases  {Strother  v.  Missouri,  1  Mo.  Bex>ortB,  605;  In  re 
Secombe,  15  Howard  [U.  S.],  15),  a  judicial  act,  it  is  difficult 
to  see  how  the  admission  of  an  attorney  is  any  the  leas  so,  espe- 
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cially  when,  as  here,  the  court  in  the  act  of  admission  is  required 
to  pass  not  only  upon  the  sufficiency  of  the  evidence  of  certain 
facts,  but  upon  the  constitutionality  and  the  validity  of  a  stat- 
ute, and  thus  to  exercise  the  highest  judicial  function  ever  en- 
trusted to  a  court.'' 

And  also  the  following  language : 

**The  only  rational  interpretation  of  which  the  act  admits  is 
that  it  was  intended  to  make  the  college  diploma  competent  evi- 
dence as  to  the  legal  attainments  of  the  applicant,  and  nothing 
else. 

**The  Legislature  has  not  taken  from  the  court  its  jurisdic- 
tion over  the  question  of  admission,  but  has  simply  prescribed 
what  shall  be  competent  evidence  in  certain  cases  upon  the 
question. 

**They  (attorneys)  are  officers  of  the  court,  admitted  as  such 
by  its  order  upon  evidence  of  their  possessing  sufficient  legal 
learning  and  fair  private  character.  The  order  of  admission  is 
the  judgment  of  the  court  that  the  parties  possess  the  requisite 
qualifications  as  attorneys  and  counselors,  and  are  entitled  to 
appear  as  such  and  conduct  the  cases  therein." 

The  court  in  the  Cooper  case  was  passing  upon  a  statute  ad- 
mitting to  practice  on  a  diploma  of  Columbia  College.  While 
the  court  in  the  case  found  that  the  power  to  admit  is  subject 
to  legislative  control  the  finding  was  based  on  the  peculiar  his- 
tory of  admission  to  the  bar  in  New  York,  and  after  a  finding 
by  the  court  that  the  power  is  a  judicial  power  and  that  the 
statute  was  merely  a  rule  of  evidence.  The  ultimate  finding  is 
opposed  to  the  great  weight  of  authority. 

The  Supreme  Court  of  Ohio,  in  respondent's  case,  in  deter- 
mining this  question,  say: 

"It  is  almost  universally  held  that  both  the  admission  and 
the  disbarment  of  attorneys  are  judicial  acts,  and  that  one  is 
admitted  to  the  bar  and  exercises  his  functions  as  an  attorney, 
not  as  a  matter  of  right  but  as  a  privilege,  conditioned  on  his 
own  good  behavior,  and  the  exercise  of  a  just  and  sound  judicial 
discretion  by  the  court."  And  cites  in  support  thereof:  In  re 
Durant,  80  Connecticut,  140;  Bradwell  v.  Illinois,  16  Wall.  (U. 
S.),  130;  In  re  Day,  181  111.,  73;  In  re  Charles  A.  Thatcher,  80 
0.  S.,  654. 
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Basing  oar  opinion  upon  the  above  aathorities  and  a  num- 
ber of  other  eases  which  have  been  examined,  we  are  constrained 
to  hold  that  the  admission  of  attorneys  is  a  judicial,  and  not  a 
legislatiye  act,  and  that  the  power  to  authorize  an  individual  to 
appear  as  an  attorney  and  counselor  at  law  in  the  courts  of  this 
state,  is  a  power  that  can  not  be  exercised  by  the  legislative  de- 
partment of  the  state,  and  that  the  act,  by  virtue  of  which  the 
respondent  claims  the  right  to  practice,  is  unconstitutionaL     -' 

In  arriving  at  this  conclusion  we  have  not  failed  to  take  into 
consideration  the  general  act  of  the  Legislature,  pursuant  to 
which  citizens  of  the  state  are  admitted  to  practice,  and,  after 
admission,  they  are,  under  certain  circumstances,  disbarred. 

In  the  exercise  of  the  police  power,  the  Legislature  probably 
possesses  the  power  to  prescribe  qualifications  for  adnussion  and 
groxmds  for  disbarment.  And  it  may  prescribe  the  method  of 
procedure  therein.  The  Legislature  has  prescribed  qualifica- 
tions for  admission,  and  has  designated  the  tribunal  which  shall 
exercise  the  power  to  admit  to  practice,  and  the  courts  of  the 
state,  without  questioning  the  right  of  the  Legislature  to  so 
enact  have  for  years  operated  under  those  provisions  and  it  is 
not  for  this  court,  at  this  time,  to  question  this  method  or  pro- 
cedure, or  the  force  and  effect  of  any  judicial  order  made  in 
accordance  therewith.  The  constitutional  right  of  the  courts, 
however,  to  admit  or  disbar,  is  not  surrendered  by  reason  of  the 
recognition  by  the  courts  of  this  procedure. 

The  order  is  that  respondent  be  not  permitted  to  practice  be- 
fore this  court. 


Chtttbndbn,  J. 

The  question  presented  is  one  of  grave  importance,  rising,  9a 
the  respondent  has  well  said,  far  above  the  personal  right  or 
privilege  directly  involved.  We  have,  therefore,  given  it  most 
thoughtful  consideration  in  an  endeavor  to  place  our  conclusions 
npon  fundamental  principles  as  well  as  upon  the  consideration 
of  the  cases  cited  in  the  argument.  It  should  be  distinctly  un- 
derstood that  we  are  trying  no  question  of  the  fitness  or  unfit- 
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ness  of  Mr.  Thatcher  to  practice  law.  We  are  required  to  de- 
termine one  question  only:  Is  the  act  of  Legislature  passed 
April  18th,  1911,  authorizing  and  empowering  Charles  A. 
Thatcher  to  appear  and  act  as  attorney  and  counselor  at  law  in 
all  the  courts  of  the  state  a  valid  law,  or  is  it  in  conflict  with  the 
Constitution  of  the  state  f  If  it  is  valid  he  is  entitled  to  prac- 
tice law  at  this  har.  If  it  is  not  valid  he  is  not  entitled  to  so 
practice. 

The  entire  structure  of  our  government  rests  upon  the  founda- 
tion of  popular  sovereignty.  The  people  constitute  the  sovereign 
power  and,  by  direct  vote,  they  have  established  the  Constitution 
of  the  state  as  the  written  expression  of  their  will.  It  is  the  fun- 
damental law  to  which  all  must  conform,  and  which  can  only  be 
changed  by  the  people  themselves.  By  the  state  Constitution  the 
people  have  established  the  state  government  after  the  federal 
plan,  that  is,  by  dividing  the  government  into  three  distinct 
branches — the  executive,  legislative  and  judicial.  Each  of  these 
branches  is  independent  of  the  other  and  neither  may  encroach 
upon  the  functions  and  duties  of  the  other.  Upon  the  maintenance 
of  this  most  excellent  system  of  checks  and  balances  must  depend 
not  only  the  efficiency,  but  the  permanence  of  our  free  govern- 
ment. This  has  been  clearly  stated  by  Chief  Justice  Gibson  of 
Pennsylvania  as  early  as  1850.    He  said: 

'*The  functions  of  the  several  parts  of  the  government  are 
thoroughly  separated,  and  distinctly  assigned  to  the  principal 
branches  of  it — the  legislative,  the  executive,  and  the  judiciary — 
which,  within  their  respective  departments  are  equal  and  co- 
ordinate. Each  derives  its  authority,  mediately,  or  immediately 
from  the  people;  and  each  is  responsible,  mediately  or  immedi- 
ately to  the  people  for  the  exercise  of  it.  When  either  shall 
have  usurped  the  powers  of  one  or  both  of  its  fellows,  then  will 
have  been  effected  a  revolution,  not  in  the  form  of  government, 
but  in  its  action.  Then  will  there  be  a  concentration  of  the 
powers  of  the  government  in  a  single  branch  of  it,  which,  what- 
ever may  be  the  form  of  the  Constitution,  will  be  a  despotism — 
a  government  of  unlimited,  irresponsible  and  arbitrary  rule.  It 
is  idle  to  say  the  authority  of  each  branch  is  defined  and  limited 
in  the  Constitution,  iif  there  be  not  an  independent  power  able 
and  willing  to  enforce  the  limitations.     Experience  proves  that 
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it  is  thoughtlessly  but  habitually  violated;  and  the  sacrifice  of 
individual  right  is  too  remotely  connected  with  the  objects  and 
contests  of  the  masses  to  attract  their  attention."  (15  Pa. 
State,  18.) 

That  the  judiciary  has  not  been  free  at  all  times  frcmi  such 
encroachment  may  be  freely  conceded.  The  duty,  however,  de- 
volves i>eculiarly  upon  the  judiciary,  as  the  interpreter  of  the 
law,  to  see  that  these  constitutional  limitations  are  preserved. 
Speaking  upon  this  duty  the  Supreme  Court  of  Georgia  used  the 
following  language: 


''The  right  here  asserted,  is  a  necessary  attribute  of  every 
court  in  the  country,  as  will  appear  from  the  fact,  that  if  there 
happens  to  be  an  irreconcilable  variance  between  the  Constitu- 
tion— ^which  is  the  fundamental  law — and  a  particular  act  pro- 
ceeding from  the  l^slative  body,  that  which  has  the  superior 
obligation  and  validity,  ought,  of  course,  to  be  preferred;  in 
other  words,  the  Constitution  ought  to  be  preferred  to  the  stat- 
ute— ^the  intention  of  the  people  to  the  intention  of  their  agents. 
Nor  does  this  conclusion,  as  is  shown  in  the  work  first  above  cited, 
by  any  means  suppose  a  superiority  of  the  judicial  to  the  legis- 
lative. It  only  supposes  that  the  power  of  the  people  is  su- 
perior to  both,  and  that  where  the  will  of  the  L^islature,  de- 
clared in  statutes,  stands  in  opposition  to  that  of  the  people, 
declared  in  the  Constitution,  the  judges  ought  to  be  governed 
by  the  latter,  rather  than  the  former.  They  ought  to  regulate 
their  decisions  by  the  fundamental  laws,  rather  than  those  which 
are  not  fundamental."     (8  Ga.,  218.) 

Judge  Ranney,  of  the  Supreme  Court  of  Ohio,  says: 

''It  is  the  right  and  duty  of  the  judicial  tribunals  to  deter- 
mine, whether  a  legislative  act  drawn  in  question  in  a  suit  pend- 
ing before  them,  is  opposed  to  the  Constitution  of  the  United 
States,  or  of  this  state,  and  if  so  found,  to  treat  it  as  a  nullity." 

The  rule  for  construction  i^  stated  by  him  as  follows: 

"In  such  cases  the  presumption  is  always  in  favor  of  the  valid- 
ity of  the  law ;  and  it  is  only  when  manifest  assumption  of  au- 
thority and  a  clear  incompatibility  between  the  Constitution  and 
the  law  appear,  that  the  judicial  power  will  refuse  to  execute 
it"     (1  Ohio  St.,  77.) 
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The  rule  as  laid  down  by  Judge  Oooley  is  as  follows : 

"Except  where  the  Constitution  has  imposed  limitations  upon 
the  legislative  power,  it  must  be  considered  as  practically  abso- 
lute, whether  it  operate  according  to  natural  justice  or  not,  in 
a  particular  case.  The  courts  are  not  the  guardians  of  the  rights 
of  the  people  of  the  state,  except  as  these  rights  are  secured  by 
some  constitutional  provision  which  comes  within  judicial  cog- 
nizance/'    (Cooley,  Constitutional  Limitations,  236.) 

With  the  duty  resting  upon  the  court  as  above  shown,  and  ob- 
serving the  rules  of  construction  as  above  stated,  let  us  inquire 
as  to  what,  if  any  constitutional  limitations  effect  the  act  in 

question. 
Article  II,  Section  1,  provides: 

**The  legislative  power  of  this  state  shall  be  vested  in  a  Gen- 
eral Assembly,  which  shall  consist  of  a  Senate  and  a  House  of 
Representatives. ' ' 

Article  IV,  Section  1,  provides : 

**The  judicial  power  of  the  state  is  vested  in  a  Supreme  Court, 
circuit  courts,  courts  of  common  pleas,  courts  of  probate,  jus- 
tices of  the  peace,  and  such  other  courts,  inferior  to  the  Supreme 
Court  as  the  Qeneral  Assembly  may  from  time  to  time  establish." 

Article  II,  Section  32,  provides : 

**The  General  Assembly  shall  grant  no  divorce  nor  exercise 
any  judicial  power  not  herein  expressly  conferred.'* 

By  this  latter,  section,  it  will  be  seen  that  the  people  have 
undertaken  to  especially  guard  this  judicial  power  and  permit 
its  exercise  only  in  and  by  its  courts.  And  this  is  a  salutary 
provision  because  legislative  action  is  frequently  upon  ex  parte 

hearing. 

There  is  no  definition  in  the  Constitution  of  the  term  legisla- 
tive, executive  and  judicial,  but  the  distinction,  in  the  main  out- 
line, is  quite  well  defined. 

That  the  Legislature  may,  in  the  exercise  of  the  police  power, 
enact  laws  prescribing  certain  necessary  qualifications  for  ad- 
mission, and  for  rules  of  procedure  for  both  admissions  to  the 
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bar,  and  disbarment  is  undoubted,  and  the  law  has  been  so 
announced  by  many  courts. 

It  is  urged  that,  if  this  be  true,  then  the  Legislature  may,  in 
the  exercise  of  that  same  power,  appoint  any  individual  to  the 
office  of  attorney  at  law.    But  does  that  conclusion  follow  f 

There  can  be  no  dispute  but  that  the  Legislature  has  power  to 
enact  laws  providing  for  court  procedure;  but  because  it  may 
determine  grounds  for  the  granting  of  a  new  trial,  it  does  not 
follow  that  it  can  by  legislation  direct  a  new  trial  in  any  given 
case.  This  has  been  determined  in  some  sixteen  states  where 
the  question  has  arisen. 

The  Legislature  has  exclusive  power  in  Ohio,  to  define  crimes 
and  provide  punishment,  but  this  does  not  make  the  adminis- 
tration of  the  criminal  law  less  judicial. 

We  hold  that  the  Legislature  has  full  power  to  prescribe  qual- 
ifications without  which  no  one  shall  be  admitted  to  practice  law 
in  the  courts  of  this  state. 

We  further  held  that  the  Legislature  may  require  the  courts 
to  disbar  any  attorney  who  is  found,  upon  judicial  inquiry,  to 
no  longer  possess  these  moral  qualifications  essential  to  the 
proper  administration  of  justice,  but  that  the  determinaiion  of 
the  right  to  admission  under  those  qualifications  and  the  neces- 
sity for  disbarment  in  each  case,  is  a  judicial  act,  resting  with 
the  courts  alone.  I  will  not  undertake  to  review  the  cases  ex- 
amined, as  my  associates  have  done  that. 

We  have  examined  every  case  cited,  and  many  others.  We 
find  no  case  holding  to  the  contrary.  Every  decision  upon  this 
question,  from  the  foundation  of  our  government,  so  far  as  we 
have  been  able  to  learn,  has  held  that  the  admission  of  attorneys 
to  practice  at  the  bar  of  the  courts  is  a  judicial  act. 

The  rule  is  concisely  and  accurately  stated  in  Volume  3, 
American  ft  English  Encyclopedia  of  Law,  page  287,  as  follows: 

"It  lies  within  the  power  of  the  Legislature  to  prescribe  the 
qualifications  requisite  to  admission  to  the  bar  and  the  courts 
wiU  have  no  authority  to  admit  any  person  not  possessing  the 
necessary  qualifications;  but  the  admission  of  an  applicant  to 
practice  is  a  judicial  act,  and  the  attorney  when  admitted  is 
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an  oflScer  and  member  of  the  oonrt.  The  Legislature  has  no 
power,  therefore,  to  provide  that  any  person  possessing  certain 
qualifications  must  be  admitted.  It  can  not  assume  judicial 
powers,  and  in  every  case  the  courts  are  vested  with  discretion 
as  to  whether  an  applicant  is  entitled  to  admission." 

It  has  been  held  to  be  a  judicial  act  by  the  Circuit  Court  of 
Hamilton  County  in  the  case  of  Wilson  v.  Whitacre,  4  C.  C,  15. 

We  have  endeavored  to  examine  every  case  that  has  arisen 
in  this  country,  in  which  this  question  was  involved,  and,  with- 
out a  single  exception  they  have  held  the  act  of  admission  to  be 
the  exercise  of  a  judicial  power.  The  very  cases  cited  by  the 
respondent  so  held. 

There  is  no  question  as  to  the  right  of  the  Legislature  of  this 
state  to  pass  special  laws  of  the  character  prescribed  by  the  Con- 
stitution, but  they  are  not  permitted,  either  by  special  or  gen- 
eral act,  to  exercise  judicial  functions.  In  the  several  special 
acts  cited  by  the  respondent,  as  an  exercise  of  the  claimed  power 
to  create  attorneys  at  law,  it  is  found,  upon  examination,  that 
the  Legislature  has,  in  each  case,  recognized  the  right  of  the 
courts  to  pass  upon  their  admission,  and  have  not  undertaken  by 
the  act,  to  create  any  individual  an  attorney  at  law,  except  by 
the  act  now  under  examination. 

In  the  act  cited  by  the  respondent  for  the  relief  of  James  A. 
Crawford,  it  was  provided  that  he  may  be  admitted  to  an 
examination  for  admission  to  the  bar  in  accordance  with  the 
general  law  upon  the  subject,  but  without  producing  to  the 
judges  a  certificate  that  he  has  regularly  and  attentively  studied 
law  during  the  period  of  two  years  previous  to  his  application 
for  admission. 

In  the  act  in  43  Ohio  Laws,  20,  the  courts  were  permitted  to 
examine  Robert  W.  Russell  for  admission  to  practice  in  this 
state,  notwithstanding  the  fact  that  he  was,  at  the  time,  an  alien. 
In  50  0.  L.,  12,  a  like  act  was  passed  for  the  relief  of  Otto  Drus- 
sell,  and  by  an  act  in  51  0.  L.,  534,  permission  was  given  the 
district  court  to  receive  the  application  of  Otho  H.  Velzler  and 
Alpheus  Hurd,  they  being,  at  the  time,  aliens,  and  permitting 
the  courts  to  admit  them  to  practice,  and  providing  further  that 
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if  nid  persons  did  not  beoome  naturalized  within  a  certain 
length  of  time^  that  their  licenses  should  be  revoked. 

Thus  it  will  be  seen  that,  in  every  instance  in  which  the  Leg- 
islature has  enacted  laws  with  reference  to  the  admission  of  at- 
tomeys  at  law,  they  have  recognized  the  judicial  power  inTolved, 
and  have  never  undertaken  to  exerdse  that  power  except  in  the 
ease  of  the  respondent. 

So  far  as  we  have  been  able  to  assertain  this  is  the  first  in- 
stance flonoe  the  foundation  of  the  federal  government  where  a 
Legislature  has  undertaken  to  exercise  this  power.  The  re- 
spondent urged  upon  us  a  consideration  of  the  brief  of  Theodore 
Dwigfat,  filed  in  the  ease  reported  in  22  N.  Y.,  In  re  Cooper.  We 
have  made  a  careful  examination  of  this  brief.  The  first  eon- 
tention  made  by  Mr.  Dwight,  and  which  he  argues  earnestly,  is 
that  the  act  of  admission  is  a  judicial  act.  We  fail  to  find  any- 
thing in  the  brief  of  ^Ir.  Dwight  which  argues  for  the  right  or 
power  of  the  Legislature  to  create  an  attorney  at  law  by  legis- 
lative enactmentb 

Whatever  may  be  the  fact  in  actual  practice,  the  adminis- 
tration of  justice  requires  the  highest  ideals,  and  the  strictest 
integrity  upon  the  part  of  both  the  bench  and  the  bar.  If  the 
courts  are  stripped  of  power  to  regulate  and  control  the  conduct 
of  the  attorneys  practicing  at  its  bar.  with  reference  to  their  prac- 
tiee.  then  indeed  will  this  profession,  which  affords  so  many  op- 
portunities for  improper  conduct,  be  left  open  to  ruthless  and 
unprincipled  persons  without  any  restraint  whatever. 

The  Legislature  has  made  it  the  imperative  duty  of  the  courts, 
when  complaint  is  made  of  improper  conduct  upon  the  part  of 
a  practicing  attorney,  to  make  judicial  inquiry  into  the  same, 
and  to  punidi  any  such  attorney  at  law  found  guilty  of  such 
offense.  When,  in  obedience  to  such  law.  the  court  has  made  in- 
quiry into  the  charges,  and  found  the  attorney  guilty,  and  has 
imposed  the  punishment,  it  is  not  within  the  power  of  the  Legis- 
lature, under  the  guise  of  a  relief  act.  to  set  aside  such  fifiiting 
by  reinstating  the  attorney  to  practice. 

The  Supreme  Court  of  this  state  long  ago  held,  in  the  case  of 
John  A.  King,  54  O.  S.,  415.  that  up<Hi  the  disbarment  of  an  attor- 
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ney  at  law,  the  court  rendering  such  decree  retained  a  continu- 
ing jurisdiction  over  him  for  the  purpose  of  entertaining  any 
application  for  reinstatement.  In  other  words,  the  order  of  dis- 
barment operates  as  a  continuing  injunction  restraining  the  per- 
son from  practicing  as  an  attorney  at  law  until  such  order  is 
vacated.  Any  act  of  the  Legislature,  therefore,  which  under- 
takes to  reinstate  the  attorney  operates  expressly  as  an  order 
vacating  a  previous  order  of  the  Supreme  Court.  Thus,  in  ef- 
fect, does  the  Legislature  of  the  state  establish  itself  as  the  ulti- 
mate court  of  appeal. 

The  exercise  of  this  power  might  not  be  so  important  in  an 
individual  case,  but  if  it  be  contrary  to  the  Constitution,  it 
should  not  then  be  permitted  as  a  precedent  upon  which  fur- 
ther encroachments  might  be  built.  We  quote  from  the  Fed- 
eralist, No.  78: 

"The  judiciary  is,  beyond  comparison,  the  weakest  of  the 
three  departments  of  power — ^that  it  can  never  attack,  with  suc- 
cess, either  of  the  other  two,  and  all  possible  care  is  requisite  to 
enable  it  to  defend  itself  against  their  attacks.'* 

We  are  therefore  convinced,  from  a  careful  study  of  the  ad- 
judicated cases,  and  upon  consideration  of  the  fundamental 
principles  underlying  our  system  of  government,  that  this  a^t 
is  clearly  in  conflict  with  the  Constitution  of  the  state,  and  is 
therefore  void  and  of  no  effect. 
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Cominoii  Pleas  Obvrt  of  Medina  Omnitjr. 

The  Medina  County  Farmbss'  Telephone  Compant  t. 
The  Memna  Telephone  Cokpant. 

Decided,  October  30,  1911. 

Telepk4me9— Public  PoUey  of  tht  State  that  Indiscriminaie  Service 
BkaH  be  FumiMhed-^Mri»dicti€m  of  Comrts  to  Bnforee  Specif^  Per- 
formamee  of  Contract— -PoUcp  of  the  Court9  where  PmbUe  Rights 
Are  Involved— ComtractM  Which  Are  lUegai  in  Part — COHmeetiams 
wiih  Neighboring  Telephone  Exchanges, 

1.  Wbcve  two  telepiione  companieB  combiiie  to  jointly  serre  tlie  snb- 

acrlbers  of  both  companies,  equity  will  not  oiforce  a  contract  which 
proTides  for  any  di8criminati<m  of  aenrice  amonE  those  similarly 
sitnated. 

2.  An  asreemoit  between  two  snch  companies  that  neither  will  opeiate  in 

the  territory  of  the  other,  or  connect  with  eadt  other's  competitors. 
Is  aeainst  the  pnUlc  policy  of  the  state,  and  a  court  of  eonity 
will  not  enforce  soch  a  contract  unless  the  illegal  part  can  be 
dimlnated;  and  if  it  appear  that  the  contract  would  not  haTe  been 
entered  into  had  the  exceptionable  proriaions  been  omitted,  it  is 
eTident  that  the  consideration  is  to  that  extent  unlawful  and  the 
contract  can  not  be  enforced  in  any  part. 

Frank  Heath  and  Lee  EUiotiy  for  plaintifEL 
Kline,  ToUes  Jk  Marley  and  /.  W.  Seymour,  contra. 

Washbubn,  J.  ^ 

In  Medina  eonnty  there  are  abont  ten  telephone  exchanges, 
owned  and  condaeted  by  five  or  six  different  oorporationa.  The 
plaintiff  is  one  of  snch  eorpivations,  and  the  defendant  is  an- 
other. 

The  territory  covered  by  the  operation  of  the  defendant's  ex- 
change indndes  Medina,  the  eonnty  seat,  and  extends  into  the 
country  immediately  adjoining  the  city,  for  some  distance.  The 
territray  covered  by  the  operation  of  the  plaintiff's  exchange 
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is  in  the  country  and  adjoins  the  defendant's  territoiy  on  the 
southeast.  There  is  another  exchange  south  of  the  Medina  ex- 
change, which  joins  the  territory  of  the  defendant  company  on 
the  south  and  also  joins  the  territory  of  the  plaintiff  company 
on  the  western  side.  There  is  an  exchange  joining  the  plaint- 
iff's  territory  on  the  east  and  south.  None  of  these  exchanges 
are  more  than  five  or  six  miles  apart,  and  some  of  them  operate 
telephone  lines  within  the  territory  of  the  plaintiff  company,  to 
some  extent.  There  are  also  other  exchanges  in  different  parts  of 
the  county. 

Along  the  line  where  the  territories  of  the  plaintiff  and  defend- 
ant join,  known  as  the  Paradise  road,  both  companies  have  tele- 
phone lines  and  subscribers.  Some  of  these  various  exchanges 
throughout  the  county  have  connection  with  each  other,  and  all 
of  them  connect  with  the  defendant's  exchange  at  the  county 
seat.  But  the  plaintiff  has  no  connection  with  other  exchanges 
in  the  county,  except  through  the  defendant's  exchange.  The 
defendant  company  has  connection  with  a  long  distance  line,  but 
plaintiff  has  no  such  connection,  except  through  and  by  virtue 
of  defendant's  exchange. 

This  being  the  situation,  in  May,  1910,  the  plaintiff  and  defend- 
ant entered  into  the  contract,  a  violation  of  which  it  is  sought  to 
enjoin  in  this  action.  By  that  contract  it  was  agreed,  among 
other  things,  that  the  defendant  should  furnish  to  the  subscribers 
of  the  plaintiff  company  free  service  in  talking  with  the  sub- 
scribers of  the  defendant  company,  but  the  defendant  company 
reserved  the  right  to  charge  its  subscribers  a  toll  for  talking  with 
the  plaintiff's  subscribers,  if  it  saw  fit  to  do  so ;  and  it  was  agreed 
that  the  plaintiff  should  furnish  to  the  subscribers  of  the  defend- 
ant, free  service  in  talking  with  the  subscribers  of  the  plaintiff, 
but  the  plaintiff  reserved  the  right  to  charge  its  subscribers  a  toll 
for  talking  with  the  defendant's  subscribers,  if  it  saw  fit  to  do  so. 

A  certain  part  of  Medina  county  waa  set  apart  and  designated 
on  a  map  as  the  territory  of  the  plaintiff,  and  another  part  of 
Medina  county  waa  designated  as  the  territory  of  the  defendant, 
and  each  company  agreed  not  to  build  or  extend  any  telephone 
lines  outside  of  the  territory  thus  assigned  to  each  company.  By 
said  contract,  the  parties  **  mutually  agree  that  neither  will  make 
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any  eonnection  or  interchaiige  in  telephone  service  with  any  per- 
son, firm  or  corporation  operating  any  telephone  lines  within" 
the  territory  set  apart  to  the  other,  "withont  the  written  con- 
sent of  both  parties  to  this  agreement. "  As  to  the  territory  that 
was  within  both  the  territory  set  apart  to  the  plaintiff  and  the 
the  territory  set  apart  to  the  defendant,  that  is,  along  the  Paradise 
road,  where  the  two  territories  join,  it  was  agreed  that  the  "con- 
ditions shall  remain  as  they  are  now  are,  and  neither  party  to  this 
agreement  will  supplant  a  telephone  of  the  other  party,  without 
its  written  consent." 

The  defendant  company  violated  this  contract  by  diseontinaing 
free  service  to  plaintiff's  sobseribers,  and  this  action  is  prosecuted 
to  enjoin  a  eontinnation  of  snch  violation  of  the  contract. 

The  first  claim  of  the  defendant  is  that  its  officers,  who  as- 
sumed to  act  for  it  in  entering  into  the  contract,  had  no  author- 
ity to  make  the  contract  on  behalf  of  the  defendant  company. 
On  that  claim,  the  court  finds  against  the  defendant,  holding 
that,  considering  the  action  of  the  directors  of  the  defendant 
company,  as  shown  by  its  records  and  the  oral  testimony,  and 
considering  the  acts  and  oonducts  of  the  defendant,  throng  its 
officers  and  agents,  in  carrying  out  the  terms  of  the  contract, 
said  contract  was  the  contract  of  the  defendant,  duly  and  legally 
entered  into,  and  so  far  as  its  execution  is  concerned,  is  binding 
on  the  defendant  company. 

The  jurisdiction  of  the  court  to  enforce  this  contract  is  also 
questioned  by  the  defendant,  the  claim  being  that  the  effect  of 
the  relief  asked  is  to  grant  specific  performance  of  this  contract, 
and  it  is  ui^ed  that  a  court  of  equity  will  not  grant  such  relief  as 
to  a  contract,  the  performance  of  which  requires  continuous 
acts,  involving  skill,  judgment  and  technical  knowledge. 

The  court  recognizes  such  to  be  the  general  rule,  but  in  a  case 
where  the  interests  of  the  public  were  involved,  in  a  litigation 
between  private  corporations.  Chief  Justice  Fuller  of  the  Su- 
preme Court  of  the  United  States,  has  this  to  say: 

"It  must  not  be  forgotten  that  in  the  increasing  complexities 
of  modem  business  relations,  equitable  remedies  have  necessarily 
and  steadily  been  expanded,  and  no  inflexible  rule  has  been  per- 
mitted to  circumscribe  them.    As  has  been  well  said,  equity  has 
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contrived  its  remedies  so  that  they  shall  correspond  both  to  the 
primary  right  of  the  injured  party,  and  to  the  wrong  by  which 
that  right  has  been  violated;  and  has  always  preserved  the  ele- 
ments of  flexibility  and  expansiveness,  so  that  new  ones  may  be 
invented,  or  old  ones  modified,  in  order  to  meet  the  requirements 
of  every  case,  and  to  satisfy  the  needs  of  a  progressive  social 
condition  in  which  new  primary  rights  and  duties  are  constantly 
arising,  and  new  kinds  of  wrongs  are  constantly  committed." 
163  U.  S.,  564. 

Where  the  rights  of  the  public  are  involved  in  the  contract,  and 
the  best  interests  of  the  public  will  be  subserved  by  enforcement 
of  the  contract,  courts  of  equity  will  grant  such  relief,  especially 
where  that  can  be  done  by  a  decree  which  is  complete  in  itself, 
such  as  is  asked  in  this  case.  That  this  is  not  in  conflict  with  the 
Ohio  Supreme  Court  decision  reported  in  the  48  Ohio  State,  page 
324,  see  13  C.C.(N.S.),  at  page  351.    See  also  4  C.C.(N.S.),  191. 

It  is  also  claimed  by  the  defendant  that  this  contract  is  against 
public  policy,  and  therefore  void.  First,  it  is  urged  that  such 
a  contract  is  prohibited  by  what  is  known  as  the  Valentine  anti- 
trust law.  If  this  was  a  criminal  prosecution  under  that  act,  it 
might  be  that  the  contention  of  plaintiflf  that  the  telephone  busi- 
ness is  not  included  within  the  comprehensive  terms,  **  trade  or 
commerce,"  used  in  said  act,  would  have  to  be  sustained,  in  view 
of  the  decision  of  the  Supreme  Court  in  the  28th  Ohio  St.,  at 
page  521 ;  but  the  strict  construction  required  in  criminal  cases 
does  not  necessarily  apply  to  the  question  of  public  policy,  and 
if  there  was  no  other  legislation  in  the  state  upon  the  subject  of 
telephones,  it  might  well  be  said  that  this  act  was  intended  by 
the  Legislature  to  express  a  public  policy  against  restriction  of 
competition  in  the  telephone  business.  There  are,  however,  other 
acts  of  the  Legislature,  expressive  of  a  public  policy  relating  to 
the  subject  of  telephone  companies,  which,  considering  their 
history,  with  the  aid  of  familiar  rules  of  construction,  are  con- 
trolling, so  far  as  they  are  in  any  apparent  or  real  conflict  with 
such  anti-trust  law. 

By  Section  9171  of  the  code,  a  telephone  company  is  author- 
ized to  **  join  with  any  other  such  company  in  conducting,  own- 
ing, using  or  maintaining  such  line  or  lines,  upon  such  terms  as 
msi,y  be  agreed  upon"  by  the  companies. 
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elaiiiis  that  the  eontraet  in  this  ease  is  antiliorized  by 
this  seetion,  and  an  argument  is  made  which  construes  the  stat- 
ute to  sanction  the  exclusive  provisions  of  the  contract  in  ques- 
tion, but  this  view  of  the  statute  entirely  overlooks  the  provisions 
of  Section  9182  of  the  Gteneral  Code  which  was  enacted  at  the 
same  time  that  Section  9171  was  enacted,  and  as  a  part  of  the 
same  act 

By  Section  9182,  expressly  made  applicable  to  telephone  com- 
panies, the  right  of  telegraph  companies  to  join  with  each  otilier 
in  conducting,  leasing,  owning  and  using  or  num^ng  telegraph 
lines,  is  restricted  to  such  contracts  as  will  furnish  indiscriminate 
service  to  the  public.    That  secti(m  reads: 

''Every  company,  incorporated  or  uninoorp<Hrated,  oi>erating 
a  telegraph  Une  in  this  state,  shall  receive  dispatches  from  and 
for  other  telegraph  lines,  and  from  or  for  any  individual;  and 
on  payment  of  its  usual  charges  for  transmitting  dispatches  as 
established  by  the  rules  and  regulations  of  the  company,  transmit 
them  with  impartiallity  and  good  &itlu" 

These  acts  of  the  Legislature,  as  I  have  said,  are  by  another 
section  of  the  code  made  applicable  to  telephone  companies,  and 
tiiey  are  enactments  of  the  Legislature  which  have  long  been 
upon  the  statute  books  of  the  state,  and  they  have  been  construed 
by  the  Supreme  Court  of  the  state. 

In  a  case  reported  in  the  36th  Ohio  St,  296,  the  facts  were 
that  the  Columbus  Telephone  Company,  owning  and  operating 
an  exchange  in  Columbus,  was  using  telephones  under  a  lease 
from  the  Bell  Telephone  Company,  by  which  the  Columbus  Tele- 
phone Company  agreed  not  to  furnish  service  to  a  proposed  sub- 
scriber who  was  engaged  in  the  tel^raph  business,  except  the 
Western  Union  Telegraph  Company,  with  which  the  Bell  Tele- 
phone Company  had  contracted  to  give  the  exclusive  right  to 
use  said  telephone  system  and  exchange  for  the  purpose  of  collect- 
ing and  distributing  telegraphic  messages. 

The  B.  &  O.  Bailroad  Company,  which  was  engaged  in  the 
telegraim'  business  and  desired  to  become  a  subscriber  of  the 
Columbus  Telephone  Company,  was  willing  to  comply  with  the 
rules  and  regulations  of  the  Columbus  Telephone  Company,  and 
the  latter  company  having  refused  to  extend  its  service  to  the 
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B.  ^  0.  Company,  suit  was  brought  to  compel  it  to  do  so.  The 
order  of  the  court  compelled  the  Columbus  Telephone  Company 
to  extend  such  service  to  the  B.  &  0.  Company,  holding  that  its 
contract  with  the  Bell  Telephone  Company  was  against  public 
policy  and  void,  because,  under  said  statute,  it  was  the  duty  of 
the  Columbus  Telephone  Company  to  furnish  service  to  any  one 
within  the  sphere  of  its  operations  who  desired  to  become  a  sub- 
scriber and  was  willing  to  comply  with  its  rules  and  regulations. 
In  other  words,  the  Supreme  Court  determined  thsCt  said  statutes 
established  the  public  policy  of  the  state  to  be  that  telephone 
companies  should  furnish  indiscriminate  service,  at  least  within 
the  sphere  of  their  active  operations,  to  all  who  were  similarly 
situated.  That  was  the  settled  public  policy  of  this  state,  as 
established  by  the  Legislature  and  the  decisions  of  the  Supreme 
Court,  when  the  contract  in  question  was  entered  into. 

Under  that  public  policy,  it  was  therefore  the  duty  of  the 
plaintiff  to  accept  as  a  subscriber  anyone  along  the  Paradise  road, 
which  was  within  the  sphere  of  its  operation,  who  desired  to  be- 
come such  subscriber  and  was  willing  to  comply  with  the  rules 
and  regulations  of  the  company.  A  like  duty  rested  upon  the 
defendant  company.  By  this  contract,  each  company  agreed  not 
to  discharge  that  duty  as  to  anyone  who  was  then  a  subscriber  of 
the  other  company.  This  part  of  the  contract,  being  prohibited 
by  statute,  is  against  public  policy  and  void,  without  reference  to 
whether  the  restraint  be  reasonable  or  unreasonable.  92  N.  E., 
206. 

In  addition  to  that,  each  company  was  granted  the  right  by 
the  public,  and  for  the  benefit  of  the  public,  to  extend  its  lines 
and  operate  its  telephone  business  over  the  entire  territory  occu- 
pied by  the  other.  Being  public  service  corporations,  had  they 
the  legal  right  to  contract  not  to  so  extend  their  lines  and  opera- 
tions? 

If  the  contract  had  provided  for  absolutely  free,  or  even  non- 
discriminatory  service,  between  the  two  exchanges,  then,  so  far 
as  this  provision  of  the  contract  was  concerned,  the-«contract 
would  have  been  legal,  for  that  would  have  been,  in  fact  (in  so 
far  as  the  public  duty  was  concerned),, extending  their  lii^es  and 
operation  over  the  entire  territory  of  each;  but  such  was  not 
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the  contract,  and  the  discriminatory  character  of  the  contract  is 
apparent  in  the  sitnation  now  existing  while  both  companies  are 
operating  strictly  in  accordance  with  the  agreement.  A  sub- 
scriber in  Medina  is  reqnired  to  pay  five  cents  to  call  up  and  talk 
with  a  subscriber  of  the  plaintiff  company,  while  the  same  sub- 
scriber of  the  plaintiff  may  caU  up  and  talk  with  the  same  sub- 
scriber at  Medina  free  of  charge. 

It  may  be  suggested  that  the  companies  owed  no  duty  to  make 
the  service  non-discriminatory  as  to  the  subscribers  of  both  com- 
panies. GrantiDg  that  that  is  so,  while  each  company  serves  only 
its  own  subscribers  and  confines  itself  merely  to  the  operation  of 
its  own  exchange,  it  may  well  be  said  that  by  the  enlargement  of 
their  operation  and  service,  they  enlarge  the  sphere  of  their 
public  duty,  and  if  they  combine,  as  they  may  do  under  the 
statutes,  to  jointly  serve  ihesubscribers  of  both  companies,  then 
to  the  extent  of  the  joint  service,  it  seems  to  me,  there  must  be  no 
discrimination ;  at  least,  equity  will  not  enforce  a  contract  which 
provides  for  any  discrimination  in  service  apiong  those  simi- 
larly situated. 

There  is  another  feature  of  this  contract,  which  raises  a  ques- 
tion which  has  been  answered  in  different  ways  by  different 
courts.  The  situation  is  that  there  is  a  group  of  independent 
country  exchanges  close  together,  and  the  city  exchange  at 
the  county  seat.  The  plaintiff,  one  of  the  country  exchanges, 
bound  itself  by  this  contract  not  to  connect  with  the  other  coun- 
try exchanges.  It  also  bound  itself  not  to  connect  with  any  long- 
distance line  that  should  be  constructed  in  its  territory. 

Now,  granting  that  under  its  charter  powers,  the  plaintiff 
was  not  required  to  furnish  a  connection  with  a  long-distance 
company,  or  to  connect  with  its  neighboring  country  exchanges, 
80  long  as  it  confined  itself  to  the  operation  merely  of  its  local 
exchange,  can  it  be  said  that  after  connecting  with  one  long-dis- 
tance line,  reaching  the  people  in  a  certain  territory,  it  is  not  its 
duty,  on  reasonable  and  fair  terms  to  it,  to  connect  its  exchange 
with  another  long-distance  line  reaching  the  same  or  another  ter- 
ritory, thus  giving  its  subscribers  an  opportunity  for  eompeti- 
tive  or  enlai^ed  communication  with  the  outside  world?  Hay- 
ing permitted  one  long-distance  connection,  it  had  a  right  to 
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permit  others,  and  was  it  not  its  duty  to  do  so,  in  the  sense  of  its 
not  having  a  right  to  contract  not  to  do  so  ? 

The  provision  in  the  contract  which  bound  the  country  ex- 
change not  to  ''make  any  connection  or  interchange  in  telephone 
service  with  any  person,  firm  or  corporation  operating  any  tele- 
phone lines  within  the  territory"  set  apart  and  designated  by 
said  contract  as  the  territory  of  either  the  plaintiff  or  defendant, 
not  only  bound  the  plaintiff  not  to  give  its  patrons  long-distance 
service  except  through  the  exchange  of  defendant,  but  it  also 
bound  the  country  exchange  not  to  connect  or  co-operate  with  or 
exchange  business  with  any  rival  company  which  should  build 
an  exchange  at  the  county  seat,  and  it  bound  the  country  ex- 
change not  to  connect  with  its  neighboring  country  exchanges. 
Having  connected  with  one  neighboring  and  outside  exchange, 
to-wit,  the  defendant  company,  could  it  legally  bind  itself  not 
to  connect,  upon  as  favorable  terms,  with  its  other  neighboring 
exchanges? 

There  is  a  very  able  decision  by  the  Supreme  Court  of  In- 
diana, to  the  effect  that  the  act  of  connecting  with  one  neighbor- 
ing exchange  would  enlarge  plaintiff's  duty  and  prohibit  it  from 
agreeing  not  to  treat  its  neighbors,  similarly  situated,  alike. 
The  State  v.  Caldwallader,  87  N.  E.,  644. 

A  later  case,  by  the  same  Supreme  Court,  will  be  found,  upon 
close  examination,  not  to  modify  the  above  case.    92  N.  E.,  558. 

A  contraview  is  taken  by  the  Supreme  Court  of  New  York, 
found  reported  in  the  112  N.  Y.  SupL,  424. 

The  Ohio  authorities  are  also  in  conflict,  Judge  Tayler  adopting 
the  Indiana  view  and  the  third  circuit  court,  by  a  majority  vot«, 
taking  the  New  York  view.  16  O.  Fed.  Dec,  370 ;  13  C.C.  (N.S.), 
337. 

In  my  judgment.  Judge  Taylor's  opinion  expresses  a  sound 
public  policy,  in  keeping  with  the  progress  of  the  times.  A  pub- 
lic service  corporation  derives  all  its  powers  and  its  very  exist- 
ence from  the  public.  Public  policy  demands  that  it  charge  such 
rates  as  will  yield  a  revenue  sufficient  to  enable  it  to- supply  the 
public  wants,  and  at  the  same  time  enable  it  to  earn  a  reasonable 
return  upon  the  capital  invested,  and  no  more.  Unmistakably, 
it  is  the  policy  of  the  public  to  bring  public  service  corporations 
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under  the  gapervision  and  control  of  public  authorities,  so  as  to 
limit  Ihem  to  a  fair  return  for  the  capital  invested.  As  this  is 
accomplished,  they  become  mere  agents,  to  serve  the  pablic,  and 
public  policy  demands  that  they  furnish  indiscriminate  service, 
and  that  precludes  all  gifts  or  free  service,  which  can  not  be  fur- 
nished except  at  the  expense  of  paying  patrons. 

This  public  policy,  as  to  all  public  service  corporations,  was 
declared  in  statutory  form  by  the  last  Legislature  (102  Ohio 
Laws,  p.  549).  But  as  I  have  said,  such  public  policy  had  been 
established  as  to  telephone  companies  long  before  the  present 
contract  was  entered  into. 

Both  the  plaintiff  and  the  defendant  by  this  contract  agreed 
not  to  perform  their  public  duty  as  to  persons  residing  in  ter- 
ritory along  the  Paradise  road.  Having  combined  to  serve  the 
subscribers  of  both  companies,  they  agreed  that  such  service 
should  be  discriminatory  as  between  the  subscribers  of  the  two 
exchanges. 

They  each  agreed  not  to  build  or  operate  in  each  other's  terri- 
tory, nor  connect  with  the  competitors  of  either,  in  such  terri- 
tory. The  contract,  therefore,  is  in  some  respects  against  the 
public  policy  of  the  state,  and  a  court  of  equity  will  not  enforce 
it  in  any  part  unless  the  good  can  be  separated  from  the  bad. 

Here  was  a  promise  to  do  acts,  some  of  which  were  legal  and 
some  of  which  were  illegal,  and  the  consideration  for  that  prom- 
ise on  the  part  of  the  plaintiff  was  a  promise  on  the  part  of  the 
defendant  to  do  several  acts,  part  of  which  were  l^al  and  part 
iUegal.  The  whole  promise  of  one  was  the  consideration  for  the 
whole  promise  of  the  other,  and  while  the  general  rule  is  that 
wherever  the  unlawful  part  of  the  contract  can  be  separated 
from  the  rest,  it  will  be  rejected,  and  the  remainder  enforced, 
that  can  not  be  done  in  a  case  like  this.  20  O.  St.,  431 ;  117  Am. 
St.,  479. 

It  does  not  take  an  acute  mind  to  readily  see  that  this  con- 
tract would  not  have  been  entered  into  on  the  part  of  the  de- 
fendant company  but  for  these  objectionable  provisions,  and  the 
oonsidoration  being  in  part  unlawful,  the  contract  can  not  be 
enforced  in  any  part. 

The  decree  of  the  court  therefore  is  that  the  petition  of  the 
plaintiff  be  dismissed. 


298  HAMILTON  COUNTY  COMMON  PLEAS. 

Bernhardt  v.  Kearns.  [VoL12  (N.S.) 


LOCATION  or  UNDERGROUND  RAKERIBS. 

Ckmunon  Pleas  Court  of  Hamilton  County. 

Joseph  Bernhardt  v.  T.  P.  Eearns,  Chibp  Inspector  of  Work 

Shops,   etc.,   and  W.   C.   Fulson,    Chibp   Sanitary 

Inspector    of    the    Board    of    Health    of 

Cincinnati. 

Decided,  January  12,  1912. 

Bakeries'— Location  and  BanUation  of-^njunction  Does  Not  Lie  to  Pro^ 
tect  a  Baker  Who  Has  Been  Ordered  to  Remove  His  Bakery  from 
Underground  Room — Section  1012. 

The  arrest  of  one  who  is  maintaining  a  bakery  below  ground  would 
not  cause  him  such  irreparable  injury  as  would  warrant  a  court 
of  equity  in  preventing  a  threatened  arrest  by  injunction. 

■ 

Pqwel  Crosley  and  John  C.  Rogers,  for  plaintiff. 
John  Deasy,  contra. 

Gorman,  J. 

Decision  on  demurrer  to  amended  petition. 

This  is  an  action  to  enjoin  the  defendant,  the  chief  inspector 
of  work  shops  and  factories,  and-W.  C.  Pnlson,  chief  sanitary  in- 
spector of  the  board  of  health  .of  Cincinnati,  from  ordering  or 
attempting  to  compel  plaintiff  to  remove  his  bakery  and  bake 
oven  from  the  basement  of  his  building  No.  110  East  McMicken 
avenue,  Cincinnati,  Ohio,  where  he  has  carried  on  the  business 
of  a  bakery  since  18^0. 

Plaintiff  avers  that  his  bakery  is  now  and  always  has  been 
conducted  and  operated  under  all  reasonable  and  proper  sani- 
tary rules,  reguliations  and  orders  of  the  board  of  health  of  the 
city  of  Cincinnati,  Ohio,  and  is  rated  a  number  one  or  ''AA" 
as  a  bakery ;  that  the  same  has,  during  all  the  years  since  1890, 
been  conducted  in  said  basement,  and  that  he  fitted  up  the  same 
and  thoroughly  equipped  it  at  great  cost  and  expense,  and  has 
built  up  a  large  and  valuable  trade  at  said  location,  and  has  a 
valuable  good  will  established,  and  that  the  location  and  ar- 
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rangement  of  said  bakery  is  thoroughly  sanitary  and  healthful, 
and  that  he  has  a  vested  property  interest  in  said  bakery.  He 
farther  avers  that  the  defendants  have  notified  him  to  remove 
his  oven  and  bakery  to  some  place  above  the  level  of  the  street ; 
and  that  they  will  unless  restrained,  proceed  to  enforce  said  or- 
der to  the*great  and  irreparable  injury  of  plaintidF  in  his  vested 
property  •  interests. 

While  the  petition  does  not  so  state,  counsel  for  plaintidF,  in 
the  argument  of  the  case  claimed  that  the  defendants  are  doing 
and  are  intending  to  do  the  things  complained  of,  under  and  1^ 
virtue  of  Sections  1012  and  1019  inclusive  of  the  Oeneral  Ciode, 
which  are  the  sections  relating  to  the  manner  of  conducting 
bakeries  and  the  sanitation  and  location  of  the  same.  Unleas 
the  defendants  are  proceeding  under  these  sections  of  the  code, 
then  there  is  no  warrant  or  authority  of  law  for  ordering  plaint- 
iff to  remove  his  bakery. 

While  it  is  alleged  that  there  is  no  law  or  warrant  for  defend- 
ants' actimis  in  the  argument  of  counsel,  it  is  admitted  that  they 
are  proceeding  under  these  sections ;  but  it  is  claimed  that  they 
are  unconstitutional  and  void,  especially  Section  1012. 

A  demurrer  has  been  interposed  by  the  defendants;  we  shall 
therefore  proceed  to  determine  this  case  on  the  theory  upon 
which  it  was  argued  and  presented  to  the  court,  that  the  sec- 
tions of  the  Creneral  Code  above  referred  to  are  unconstitutional 
and  void,  and  therefore  there  is  no  law  or  warrant  for  defend- 
ants' actions,  and  their  threat  to  enforce  the  same. 

It  appears  that  these  sections  cited  are  the  only  ones  under 
which  defendants  could  assume  to  act  lawfully  in  ordering 
plaintiff  to  remove  his  bakeiy  from  his  cellar. 

The  grounds  of  the  demurrer  are: 

1st.  That  the  court  has  no  jurisdiction  of  the  subject-matter 
of  the  action. 

2d.  That  the  petition  does  not  state  facts  sufficient  to  show 
a  cause  of  action. 

I  shall  proceed  to  consider  these  claims  in  the  order  stated 
and  argued. 

Section  1012  of  the  General  Code  provides  that: 
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''All  bakeries  shall  be  drained  and  plumbed  in  a  sanitary 
manner  and  provided  with  such  air-shafts,  windows  or  venti- 
lating pipes  as  the  chief  inspector  of  work-shops  and  factories 
or  a  district  inspector  directs.  No  cellar  or  basement  shall  be 
used  as  a  bakery." 

The  following  sections  provide  still  further  regulations  for 
bakeries: 

Section  1017  provides  for  an  inspection  of  bakeries  by  the 
chief  inspector  and  the  issuance  by  him  of  a  certificate  to  the 
owner  that  it  is  being  conducted  according  to  the  provisions  of 
the  law.  The  next  section  provides  that  the  inspector  may  issue 
an  order  to  improve  the  condition  of  the  bakery,  and  that  a 
certificate  of  character  (if  I  may  so  designate  it)  shall  not  is- 
sue until  such  order  is  complied  with. 

There  is  no  method  provided  under  the  sections  of  compelling 
the  compliance  with  the  order,  except  by  enforcing  the  penal 
provisions  of  the  act  which  are  set  forth  in  Section  1019.  It  is 
there  provided  that  whoever  violates  any  of  the  foregoing  pro- 
visions relating  to  bakeries,  or  refuses  to  comply  with  an  order 
of  the  chief  inspector,  or  district  inspector,  shall  be  fined  not 
less  than  $20  nor  more  than  $50,  and  not  less  than  $50  and  not 
more  than  $200  or  imprisoned  not  more  than  ten  days  for  each 
succeeding  offense. 

It  will  therefore  be  seen  that  a  violation  of  Section  1012  is  a 
misdemeanor  and  punished  as  such.  There  is  no  provision  for 
arbitrarily  removing  any  one 's  bakery  from  a  cellar  or  basement 

There  is  no  way  in  which  the  state  oflScers  or  the  health  officers 
of  Cincinnati  can  proceed  against  any  one  conducting  a  bakery 
in  a  cellar  or  basement,  except  by  an  arrest  for  a  violation  of 
any  of  the  provisions  relating  to  bakeries.  No  one  is  unlawfully 
attempting  to  take  plaintiff's  property  or  break  up  his  business. 
At  least  the  defendants  are  not  claimed  to  be  doing  so,  except 
in  so  far  as  an  enforcement  of  the  law  against  them  may  and  will 
have  that  effect. 

As  the  court  views  this  case  presented  on  the  petition  and  the 
arguments  of  counsel  for  plaintiff  and  defendants,  it  is  sought 
to  enjoin  these  officers  from  prosecuting  plaintiff  criminally  for 
an  alleged  violation  of  Section  1012  in  conducting  a  bakery  in 
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a  basement  at  No.  110  East  MdMicken  aveniie  in  said  eity.  The 
coort  can  not  and  ongfat  not  to  be  asked  to  assome  that  these  de- 
fendants are  about  to  deprive  plaintiff  of  any  of  his  property 
or  constitutional  rights,  except  by  virtue  of  some  statute  which 
on  its  face  authorizes  them  to  proceed  in  the  manner  therein 
pointed  out. 

The  plaintiff  seeks  by  this  proceeding  to  anticipate  and  pre- 
vent an  arrest  under  fhe  foregoing  Section  1019,  which  may  be, 
and  wiD  no  doubt  be  made  by  defendant  Keams,  as  chief  in- 
spector of  work-shops  and  factories  of  this  state.  There  can  be 
no  other  reasonable  claim  in  view  of  the  character  of  defendants, 
and  the  acts  pleaded. 

Now  the  first  question  to  be  determined  is,  ''Has  a  court  of 
equity  i>ower,  authority  or  jurisdiction  to  enjoin  the  prosecution 
of  any  one  under  a  criminal  statute  on  the  claim  of  the  plaintiff 
that  the  statute  is  unconstitutional  t"  If  this  question  be  an- 
swered in  the  negative,  then  the  plaintiff's  petition  must  be  dis- 
missed and  the  court  should  not  enter  ux>on  a  consideration  of  the 
merits  of  the  claim  that  the  law  is  unconsntntionaL 

There  can  be  no  question  of  the  soundness  of  the  equitable 
maxim  that  courts  of  equity  wiU  not  entertain  jurisdiction  in 
any  case  where  the  plaintiff  has  a  plain  and  adequate  remedy  at 

law- 

Now  the  constitutionality  of  Section  1012,  or  any  other  section 
allied  to  or  connected  with  it.  including  Sections  1017,  1018  and 
1019  can  be  tested  in  a  criminal  prosecution  brought  against 
plaintiff,  or  upon  his  arrest  for  an  alleged  violation  of  this  or 
any  other  section  of  the  code  imposing  a  penalty  upon  conviction ; 
he  may,  before  being  brought  to  trial,  sue  out  a  writ  of  habeas 
corpus  and  thereby  test  the  constitutionality  of  the  statutes  under 
which  the  arrest  has  been  made.  See  Ex  parte  Kline,  6  G.  G. ; 
Ex  parte  Siebold,  100  U.  S. 

So  that  in  an  attempt  to  enforce  these  statutes  by  the  only 
method  open  to  the  oflScers,  to-wit.  by  an  arrest  and  prosecution 
for  their  violation,  the  plaintiff  has  two  plain  and  adequate 
remedies  at  law. 

An  injuncti<m  will  not  lie  to  restrain  a  public  officer  or  any 
one  else  from  proceeding  to  a  criminal  prosecution  for  an  alleged 
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violation  of  the  criminal  statutes.    High  on  Injunctions,  4tli 
Edition,  Section  20 ;  Id.,  Section  68. 

''Since  courts  of  equity  deal  only  with  civil  and  property 
rights,  they  will  not  interfere  by  injunction  with  criminal  pro- 
ceedings, having  no  jurisdiction  or  power  to  aflford  relief  in 
such  cases.    •    •    • 

"So  courts  of  equity  will  not  interfere  by  injunction  to  re- 
strain municipal  officers  from  prosecuting  suits  for  the  viola- 
tion of  city  ordinances,  such  proceedings  being  of  a  quasi  criminal 
nature,  and  equity  will  not  interfere  with  the  execution  of  the 
criminal  law,  whether  pertaining  to  the  state  at  large,  or  to 
municipalities,  which  are  agents  in  the  administration  of  civil 
government.''  High  on  Injunctions,  4th  Edition,  Section  68; 
Davis  dk  Farnum  Mfg,  Co.  v.  Los  Angeles,  189  U.  S.,  207 ;  Moses 
v.  Mayor,  52  Ala.,  198 ;  Taylor  v.  City  of  Pine  Bluffs,  34  Ark., 
603 ;  C,  B.  <fe  Q.  B.  B.  Co.  v.  Ottawa,  148  111.,  397 ;  Golden  v. 
City  of  Chithrie,  3  Okla.,  128;  and  numerous  other  authorities 
that  might  be  cited. 

Nor  will  an  injunction  lie  to  restrain  an  officer  from  making 
an  arrest  under  a  statute  preventing  cruelty  to  animals  upon 
the  ground  that  the  acts  complained  of  are  not  a  violation  of 
the  statute,  and  because  of  the  injury  which  would  result  to 
plaintiff's  business.    Davis  v.  American  Society,  75  N.  Y.,  362. 

Nor  will  a  state  officer  be  enjoined  from  enforcing  a  state  law 
merely  upon  the  ground  of  its  alleged  unconstitutionality.  Oibbs 
V.  Oreen,  54  Miss.,  593;  Birmingha/m  v.  Cheetham,  19  Wash., 
657. 

It  is  scarcely  necessary  to  multiply  authorities  in  support  of 
this  plain  proposition.  Courts  of  equity  are  entirely  too  prone 
to  grant  the  request  of  each  litigant  who  imagines  that  he  can 
take  some  short  cut  to  reach  a  decision  favorable  to  him,  or  to 
forestall  the  proceedings  of  courts  of  law.  It  must  be  remem- 
bered that  courts  of  equity  and  chancellors  were  brought  into 
existence  to  give  relief  in  those  cases,  and  those  only,  wherein 
the  law  by  reason  of  its  universality  was  deficient. 

When  the  forum  of  conscience  is  appealed  to,  to  right  an  ex- 
ceptional wrong  which  the  legislators  who  enacted  the  law  were 
unable  to  foresee,  then  the  court  of  equity  is  acting  within  its 
proper  sphere,  but  it  ought  never  to  act  or  take  jurisdiction 
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unless  the  applicant  at  its  bar  is  without  a  plain  and  adequate 
remedy  at  law. 

But  it  is  urged  that  because  the  plaintiff's  business  may  be 
inddentally  affected  by  his  arrest,  therefore  this  court  ought 
to  interpose;  or  because  the  effect  of  the  law  if  found  to  be  con- 
stitutional, will  be  to  depriTC  the  plaintiff  of  his  right  of  property, 
for  this  reason  this  court  should  hear  and  determine  the  ques- 
tion of  the  constitutionality  of  the  law. 

Counsel  for  plaintiff  has  displayed  a  wonderful  amount  of 
seal  and  patience  in  eoUeeting  and  dting  authorities  in  support 
of  his  contention  that  where  one's  property,  business  or  his 
ciyil  rights  are  affected  by  a  criminal  prosecution,  then  an  in- 
junction will  lie  to  determine  the  validity  of  the  law  under  which 
the  action  is  taken  or  attempted  to  be  taken,  even  tiiou^  the 
violation  of  the  law  involved  is  a  criminal  offense. 

I  have  not  the  time  or  space  to  distinguish  all  tilie  cases  and 
authorities  cited,  but  can  only  say  that  although  there  may  be 
an  occasional  case  in  which  an  injunction  has  been  issued  by 
courts  to  pnyteet  property  or  civil  rights,  it  will  be  found  that 
they  are  cases  in  which  the  plaintiff's  proper^  was  seized  under 
an  unconstitutional  law,  or  the  officers  were  proceeding  in  some 
iUegal  way  to  do  the  act  or  acts  complained  of.  and  irreparable 
injniy  was  likely  to  occur  unless  the  court  of  equity  interfered. 
No  such  irreparable  injury  can  take  place  here  from  the  mere 
arrest  of  plaintiff,  charging  him  with  a  misdemeanor. 

Here  are  some  of  the  oases  cited  by  plaintiff's  counsel : 

Predigegted  Food  Co.  v.  McNe4dy  Dairy  Comr.,  1  Nisi  Prius, 
266:  Judge  Smith  on  the  Superior  Court  bench  refused  to  en- 
jmn  the  prosecution  of  plaintiff,  although  it  alleged  a  conspiracy 
to  break  up  its  business  on  the  part  of  the  state  officials  and  that 
they  were  acting  maliciously  and  in  bad  faith. 

Shaw  &  Simpkinson  v.  Interstate  Savings  Co.^  5  N.  P..  411, 
does  not  at  all  support  plaintiff's  claim.  In  that  ease  it  was 
urged  that  equity  would  not  enjoin  the  commission  of  a  crime, 
nor  the  prosecution  thereof,  and  Judge  Dempeey  held  that  while 
equity  would  not  enjoin  the  commission  of  a  crime,  it  would  pro- 
tect property  involved  where  a  crime  was  involved. 

Perkins,  Campbell  dt  Co.  v.  Rogg^  11  O.  D.,  Reprint,  585,  was 
an  action  to  enjoin  strikers  from  destroying  property,  and  it 
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was  held  that  because  this  wss  also  a  crime,  it  was  no  reason  why 
a  court  of  equity  would  not  protect  the  plaintiff's  property  from 
destruction  or  injury. 

State  V.  HobartyS  N.  P.,  246,  was  Judge  Hollister's  case  grant- 
ing an  injunction  against  conducting  a  prize  flight.  This  case  can 
have  no  bearing  upon  the  case  at  bar.  . 

French  v.  Shirley  et  al,  7  N.  P.,  26,  was  a  case  to  restrain  the 
commissioners  of  fish  and  game  of  Ohio  from  summarily  destroy- 
ing plaintiff's  property,  fishing  nets,  under  a  statute  which 
provided  for  their  destruction  without  giving  the  owner  a  hear- 
ing or  trial.     This  is  not  at  all  a  case  like  the  one  at  bar. 

In  Board  of  Education  v.  Sawyer ^  7  N.P.(N.S.),  it  was 
charged  that  the  law  under  which  the  state  inspector  was  acting 
was  unconstitutional  and  that  the  oflScers  were  acting  arbitrarily 
and  oppressively.  In  that  case  and  under  those  allegations  the 
court  overruled  a  demurrer  and  allowed  plaintiffs  to  show  that 
the  state  officers  were  so  acting.  The  court  incidentally  held 
the  law  to  be  constitutional,  although  it  seems  to  me  that  that 
question  was  not  necessarily  involved  in  overruling  the  demurrer. 

Millcreek  Valley  St,  By.  v.  Carthage,  8  C.  D.,  840:  In  this 
case  an  injunction  issued  to  restrain  the  village  of  Carthage 
from  tearing  up  and  destroying  the  tracks  of  the  street  railway 
company  under  a  resolution  declaring  them  to  be  a  nuisance 
in  the  street,  until  there  could  be  a  judicial  determination  that 
they  were  a  nuisance.  The  same  question  involved  in  this  case 
was  involved  in  the  case  of  Darning  v.  City  of  Cleveland,  12  C. 
D.,  198,  a  nuisance  case. 

A  great  mass  of  authorities  from  outside  this  state  are  cited. 
The  court  has  been  unable  to  examine  all  of  them;  but  those 
examined  are  all  to  the  point  that  a  court  of  equity  will  enjoin 
in  a  criminal  case  to  protect  property,  but  no  further. 

No  case  will  be  found  which  is  well  considered  that  enjoins  the 
criminal  prosecution  on  the  ground  that  the  law  is  unconstitution- 
al and  void,  unless  it  be  to  protect  property  or  civil  rights. 

The  demurrer  will  be  sustained  on  the  ground  that  the  court 
has  no  jurisdiction  of  the  subject-matter  of  the  action. 
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ooNsntucnoN  or  provis»n  won  a  ntANcnsE  tax. 

Saperior  Oonrt  of  Cinctnnati 

GiTT  OP  Cincinnati,  bt  Chables  J.  Hunt,  S<H4icrK»  Thebeof, 

V.  The  Cincinnati  Stbest  Railway  Company  and  The 

Cincinnati  Tbaction  Company. 

Decided,  December,  1911. 

Street  RaUwaw  Franckite — CafUtmctUm  of,  with  Reference  to  Per- 
oentoffe  of  Eamings  to  he  Paid  to  Municipality— Earnings  of  Inter- 
urban  Companies  Entering  the  City  Over  Tracks  Covered  5y  the 
Franchise  Subjed  to  Tax, 

Under  the  f ranchiee  granted  to  the  Cincinnati  Street  Railway  Company, 
Angost  18,  1896,  which  provides  that  "the  said  company  shall  pay 
*  *  *  flye  per  cent,  of  its  gross  earnings  to  the  dty  from  eyery 
source  of  its  said  routes  or  lines  of  roads,  or  any  extension  thereof 
now  owned  or  hereafter  acquired  by  said  company,  and  also  all 
future  extensions  of  any  of  said  lines,  and  aU  future  connections  of 
said  Unes,  within  or  without  the  corporation  limits  of  the  city  of 
Cincinnati  or  within  the  county  of  Hamilton,"  the  percentage  Is  to 
be  figured,  not  on  the  actual  receipts  of  the  company,  but  on  Its 
gross  esmings^  and  "gross  eamings"  comprises  afl  reyenue  which 
flows  from  the  franchise  itself,  including  gross  earnings  within  the 
dty  limits  of  interurban  companies  which  enter  the  city  oyer  the 
lines  of  the  Cincinnati  Street  Railway  Company  under  agreements 
entered  into  between  the  said  company  and  interurban  companies, 
notwithstanding  the  Cincinnati  Street  Railway  Company  recelyes 
from  said  interurban  companies  only  a  proportion  of  the  earnings 
of  the  interurban  companies  within  the  city  limits. 

E.  M.  BaUard  and  Constant  Souihworih,  for  the  City. 
MiUer  Ouicalt,  Kittredge,  WOby  &  Siimson  and  Paxton,  War- 
rington dc  Seasongood,  oontra. 

HOFFHEDfBBi  J. 

This  18  an  action  by  the  city  of  Cincinnati  to  speeifieally  en- 
force the  contract  obligations  of  defendants  nnder  the  fifty-year 
franchise  granted  by  resolution  of  the  board  of  administration, 
August  13, 1896,  and  under  and  by  virtue  of  authority  conferred 
in  the  act  commonly  known  as  the  Rogers  Law.    As  part  of  the 
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relief  prayed  for,  plaintiff  demands  an  accounting  as  to  the 
franchise  tax  due  it  under  its  said  contract,  the  amount  due, 
so  it  alleges,  being  unknown  to  plaintiff. 

The  city  in  effect  contends  that  the  Cincinnati  Street  Railway 
Company  and  its  lessee,  the  Cincinnati  Traction  Company,  here- 
inafter referred  to  as  defendant,  is  not  performing  its  obliga- 
tions under  the  franchise  contract,  in  that  it  is  not  paying  as 
the  contract  and  its  modification  requires,  namely,  six  per  cent, 
per  annum  upon  the  gross  earnings  of  all  defendant's  ''routes 
or  lines  of  roads"  within  the  city  of  Cincinnati;  the  contention 
being  that  defendant  by  voluntary  agreement  with  certain  in- 
terurban  companies  permits  such  companies  to  use  its  routes  or 
lines  of  roads  on  the  pajnnent  by  said  companies  of  a  percentage 
of  the  fares  collected,  and  the  relative  fractional  amount  of  the 
freight,  and  the  claim  is  that  defendant  (in  instances  in  which 
the  traffic  agreements  are  involved)  thereupon  pays  to  the  city 
only  on  such  amounts  as  it  thus  actually  receives. 

The  city  contends  that  the  six  per  cent,  should  be  calculated 
upon  the  gross  earnings  of  the  franchise  for  operating  the 
"routes  or  lines  of  roads"  no  matter  from  what  ''source"  they 
are  collected  or  derived,  thus  including  the  part  retained  by  the 
interurban  companies.  On  the  other  hand,  defendant  denies 
that  it  is  liable  for  any  percentage  upon  the  gross  receipts  or 
earnings  derived  from  passengers  and  freight  carried  in  the  cars 
of  the  interurban  companies  within  the  corporate  limits  of  the 
city  of  Cincinnati  other  than  upon  the  proportion  received  by 
them,  which  conclusion  is.  evidently  based  on  certain  matters  set 
up  in  the  answer,  and  to  all  of  which  plaintiff  demurs  as  being 
insufficient  to  constitute  a  defense. 

The  question  thus  raised  by  the  demurrer  is  one  of  prime  im- 
portance, and  it  affects  the  right  of  the  city  to  the  enjoyment  of 
benefits  supposedly  fixed  by  the  fifty-year  franchise  granted  de- 
fendant. A  consideration  of  the  question  involves  the  construc- 
tion and  meaning  of  certain  terms  and  conditions  in  that  fran- 
chise, as  well  as  their  force  and  effect,  likewise  the  change  made 
by  the  modification  of  September  14,  1903,  and  the  effect  there- 
of, and  also  the  traffic  agreements  entered  into  by  and  between 
defendant  and  the  interurban  roads,  and  the  effect  if  any,  of  such 
agreements  on  the  franchise  granted  to  defendant. 
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The  origmal  franchiae  granted  defendant  by  the  board  of  ad- 
mimatration,  Angnst  13, 1896,  contains  the  following: 

''Said  company  shall  pay  *  *  *  5  per  cent,  of  the  groas 
earnings  from  eveiy  source  of  its  said  routes  or  lines  of  roadk.  or 
any  extension  thereof  now  owned  or  hereafter  acquired  by  said 
company,  and  also  on  all  fatore  extension  of  any  of  its  lines, 
and  all  future  connection  lines,  within  or  without  the  corpora- 
tion limits  of  the  city  of  Cincinnati,  and  within  the  county  of 
Hamilton,  on  which  it  has  not  made  such  payment." 

In  Cincinnati  v.  ML  Auburn  By,  Co.,  28  Bull.,  276,  affd.  54 
O.  S.,  645«  the  general  term  of  this  court  in  an  able  opinion  by 
Bufus  B.  Smith,  J.,  considering  language  not  as  broad  as  that 
here  employed  and  inTolving  a  tax  that  was  to  be  "214  per 
cent,  of  the  gross  earnings  from  CTcry  source  of  such  company;*' 
held:  that  "WhatcTer  earnings  of  the  road  are  attributable  to 
the  city's  gnuit,  and  are  made  from  a  use  of  that  grant,  must 
bear  the  2^/^  per  cent,  burden." 

This  seems  to  me  decisire  of  the  contention  here,  particularly 
so,  in  view  of  the  broader  and  more  comprehensiTe  language  used 
in  this  grant.  The  question,  therefore,  is  not  one  of  actual  re- 
ceipts of  the  company,  but  gross  earnings,  and  gross  earnings 
must  be  considered  as  that  which  flows  from  the  franchise  itself, 
that  which  is  "attributable  to  the  city's  grant"  and  made  from 
and  through  the  use  of  that  grant. 

Further,  and  as  negativing,  if  that  were  necessary,  any  idea 
of  apportionment  under  traffic  agreements,  we  find  that  the  com- 
pany shall  i>ay  5  per  cent,  of  the  gross  earnings  from  every 
source,  of  its  said  "routes  or  lines  of  roads,"  and  also  on  all  its 
said  "routes  or  lines  of  roads,  or  any  extensions  now  owned  or 
hereafter  acquired,  and  also  on  all  future  extensions  of  any  of 
its  lines,  and  aU  future  connection  lines,  within  or  without  the 
corporate  limits  of  Cincinnati  and  within  the  county  of  Hamil- 
ton." 

Certainly  the  earnings  of  the  interurban  companies,  which  are 
permitted  by  defendant  to  use  its  "routes  or  lines  of  roads"  and 
to  charge  for  and  collect  for  the  haul  of  passengers  or  freight 
over  same,  are  a  "source"  of  earnings  directly  "attributable  to 
the  city's  grant."    And  I  am  unable  to  aee  wherein  the  legal 
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effect  of  the  language  of  the  grant  is  rendered  less  efficacious,  be- 
cause the  defendant  through  a  fraffic  agreement  permits  such 
road  to  collect  for  the  use  of  its  ** routes  or  lines  of  roads" — a 
permission  only  made  possible  under  plaintiff's  grant  to  defend- 
ant. Finally,  if  more  were  needed,  the  5  per  cent,  of  earnings 
is  due  on  all  future  connection  lines  within  or  without  the  cor- 
porate limits  of  Cincinnati  and  within  the  county  of  Hamilton, 
and  are  not  the  interurban  roads  fairly  embraced  within  such 
language! 

Now  the  modification  referred  to,  appears  in  the  ordinance  of 
council,  and  evidences  the  consent  of  the  city  to  receive  from  de- 
fendant, in  lieu  of  the  car  license  fees  theretofore  required  under 
the  franchise,  an  additional  1  per  cent  per  annum  upon  the 
gross  receipts  of  the  company. 

It  is  argued  by  defendant  that  this  modification  changed  the 
5  per  cent,  on  gross  earnings  in  the  original  franchise  to  6  per 
cent,  on  the  gross  receipts  of  the  company.  The  answer  does 
not  so  aver  it,  nor  does  that  appear  from  the  ordinance  itself. 
This  modification  had  nothing  to  do  with  the  5  per  cent,  clause. 
In  view  of  the  apparently  more  restricted  language  of  the  modi- 
fying ordinance  it  is  barely  possible  that  it  was  intended  to  re- 
strict the  additional  1  per  cent,  to  amounts  actually  received  by 
the  defendant  company.  It  would  seem  to  me,  however,  in  view 
of  Cincinnati  v.  Mt.  Auburn  Cable  Ry,  Co.,  (supra),  and  notwith- 
standing the  narrower  language  used,  that  the  language  must 
be  held  to  include  all  the  receipts  and  earnings  '*as  are  attribut- 
able to  the  franchise"  as  in  the  5  per  cent,  clause,  and  that  it  can 
not  be  restricted  to  the  actual  receipts  of  the  defendant  company. 
And  even  were  the  mind  to  rest  in  doubt  about  it,  as  against  the 
beneficiary  of  a  franchise  of  this  character,  such  doubt  must  be 
resolved  in  favor  of  the  city.  Blair  v.  Chicago,  201  U.  S.,  400 ; 
Cincinnati  v.  Mt.  Auburn  Cable  By.  Co.,  supra;  State  v.  Hudson 
Biver  Tr.  Co.,  73  N.  J.,  227. 

Now  if  the  court  is  not  thus  far  in  error,  it  would  follow  that 
the  terms  and  conditions  of  the  franchise  are  not  being  complied 
with,  when  defendant  pays  as  it  states  it  does,  6  per  cent,  on  the 
amounts  it  actually  receives,  instead  of  6  per  cent,  on  the  gross 
earnings  accordingly  as  we  understand  that  to  mean. 
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The  franchise  granted  by  the  city  to  defendant  is  a  contract 
and  it  can  not  be  altered  without  mntaal  consent.  The  legis- 
lation authorizing  traffic  agreements  (May  17,  1894)  was  not  in- 
tended to  nor  did  it  alter  or  affect  the  contract  plaintiff  has  with 
defendant.  That  legislation  simply  made  it  possible  for  the 
urban  and  intemrban  road  to  make  a  lawful  traffic  agreement. 
Siaie  v.  Traction  Co.,  64  O.  S.,  272.  This  original  contract  does 
not  control  the  intemrban  road ;  it  does,  however,  impose  terms 
and  conditions  on  the  defendant  and  it  is  these  terms  and  condi- 
tions that  plaintiff  now.  seeks  to  enforce. 

Under  such  a  state  of  facts  Int,  By.  &  Ter.  Co.  v.  Cincinnati, 
75  O.  S.,  196,  known  as  the  ** transfer  case."  and  wherein  it  was 
sought  to  compel  an  interchange  of  transfers  (relied  on  by  de- 
fendant as  deciding  a  question  similar  to  the  one  raised  here), 
can  have  no  application.  That  case  simply  held  that  in  the  ab- 
sence of  an  ordinance  requiring  street  railroads  in  a  city  gener- 
ally to  exchange  transfers,  the  power  conferred  by  statute  to 
enter  into  a  traffic  agreement  was  not  conditional  upon  an  ex- 
change of  transfers. 

In  this  action  the  city  seeks  nothing  from  the  intemrban ;  its 
claim  is  against  defendant  solely. 

The  traffic  agreements,  therefore,  which  were  made  under 
authority  of  the  legislation  referred  to,  can  not  affect  plaintiff's 
contract,  the  plaintiff  not  having  been  party  thereto  and  not 
having  approved  of  same  in  any  manner  whatsoever. 

This  being  an  action  to  enforce  the  terms  and  conditions  of 
such  contract,  it  follows  that  defendant  can  not  by  means  of 
traffic  agreements  or  otherwise  disable  itself  or  relieve  itself  from 
fully  performing  the  convenants  and  restrictions  that  necessarily 
run  with  the  franchise ;  nor  can  it  evade  any  of  the  obligations 
thereunder  by  transferring  any  of  its  rights  under  the  franchise 
(as  by  abandoning  *'a  route"  or  part  of  a  ''route"  to  the  in- 
temrban road),  nor  can  it,  in  any  manner  make  the  contract  less 
valuable  to  the  city.  State,  ex  rel,  v.  Hudson  River  Trac.  Co., 
73  N.  J.  L.,  227;  Joyce  on  Franchises,  Section  3,  p.  205;  Ft. 
Worth  Ry.  v.  Allen  (Tex.  C5iv.  App.),  39  So.  West,  125,  127; 
Peoria  &  Rock  Isl.  Ry.  Co.  v.  Coal  Min.  Co.,  68  Ills.,  489; 
Thompson  v.  Schenectady  Ry.  Co.,  131  Fed.  Rep.,  577 ;  Erie  v. 
Tr.  Co.,  222  Pa.  St.,  43. 
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In  conclusion,  I  find  myself  wholly  unable  to  agree  with  coun- 
sel for  defendant  that  a  construction  that  would  compel  defend-  ' 
ant  to  pay  6  per  cent,  on  gross  earnings  instead  of  on  the 
amounts  received  by  it  would  be  '^  shocking  in  its  unfairness  and 
want  of  equity/'  for  the  reason,  among  others,  that  when  the 
original  franchise  was  granted,  Cincinnati  v.  Mt.  Auburn  By. 
had  already  been  decided;  the  legislation  authorizing  tra£Sc 
agreements  was  in  existence  and  defendant  could  have  proposed 
other  terms,  unless  it  was  intended  that  the  language  used  have 
the  precise  meaning  given  it.  Furthermpre,  since  defendant 
voluntarily  enters  into  the  traffic  agreeemnts,  it  has  it  within  its 
power  to  protect  itself  in  the  terms  thereof. 

On  the  other  hand,  it  would  seem  to  me,  the  injustice  and 
'^ absurd  consequences"  would  be  on  the  side  of  the  city,  if 
a  construction  were  to  obtain  that  would  make  it  possible  for 
defendant,  to  alter  or  extinguish  at  will,  the  valuable  benefits 
that  were  to  accrue  to  the  city-— conditions  annexed  to  the  grant 
— whenever,  or  as  often,  as  defendant  chose  to  enter  into  traffic 
agreements,  to  which  agreements  the  city  was  in  no  way  a  party. 

What  the  court  said  in  the  Mt.  Auburn  case,  with  reference 
to  the  contention  there,  Would  seem  to  be  pertinent  here  also : 

'*  There  is,  too,  a  principle  of  construction  with  reference  to 
statutes  that  will  apply  quite  as  well  to  ordinances  that  would 
forbid  such  a  construction  as  is  contended  for  by  plaintiff.  The 
principle  is  that: 

**  *It  is  the  plain  duty  of  the  courts  in  the  interpretation  of  a 
statute  unless  restrained  by  the  rigid  and  inflexible  letter  of  it, 
to  lean  most  strongly  to  that  view  which  will  avoid  absurd  con- 
sequences, injustice  and  even  great  inconvenience,  for  none  of 
these  can  be  presumed  to  have  been  within  the  legislative  in- 
tent.' "    (Citing  Moore  v.  Given,  39  0.  S.,  663.) 

For  the  reasons  given,  the  answer,  in  my  opinion,  fails  to  set  up 
anything  sufficient  to  constitute  a  defense,  and  the  demurrer  is 
accordingly  sustained. 
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MAMTSNANCK  OT  PROn&TY  OT  WAKD. 

Probate  Court  of  Colmnbiana  Oomity. 

In  bs  John  M.  Conneu#. 

Decided,  Apri]«  191L 

Ouardiam  and  Ward — Prewiiaes  of  Ward  Occupied  &y  OMOrdiOM — Remial 
aud  Repairt — Account  of  Quardian  final  Upon  ConfiraMiion  as  to 
Matters  Adjudicated  Unless  Appeal  is  Taken— Sections  10969, 10972, 
10991  and  109S4, 

1.  It  is  the  duty  of  a  guardian  to  keep  real  estate  belonging  to  hla  ward 

in  reasonable  repair;  and  where  the  property  la  occupied  by  the 
guardian,  he  is  chargeable  with  a  f^Ur  rental  therefor,  and  he  may 
deduct  from  the  rental  the  cost  of  reasonable  and  necesBary  repairs 
made  by  him  upon  the  property  during  his  tenancy. 

2.  The  cost  of  repairs  of  property  of  a  ward  should  be  made  from  the 

income  of  the  ward's  estate^  or  if  the  income  is  insufficient  from  the 
principal,  leare  so  to  do  haying  been  first  obtained  from  the  probate 
court. 

3.  Bach  account  of  a  guardian  with  Ms  ward,  whether  intermediate  or 

final,  upon  confirmation  becomes  an  adjudication  of  all  matters  be- 
tweoi  the  said  guardian  and  ward  contained  in  the  account,  unless 
an  appeal  be  taken,  or  a  subsequent  guardian  during  the  minority 
of  the  waurd,  or  the  ward  within  two  years  after  he  arrires  at  full 
age,  file  a  petition  in  the  common  pleas  to  open  up  and  review  the 
settlonent  for  fraud  or  manifest  mistake. 

Fabb,  J. 

This  caniie  came  on  to  be  heard  on  the  exceptions  filed  to  the 
guardian's  eighth  account  and  to  exceptions  filed  at  a  later  date 
to  the  fifth,  sixth  and  seventh  accounts. 

These  exceptions  were  all  presented  at  the  same  time  and  wiU 
be  disposed  of  in  like  manner.  The  exceptions  to  the  dg^th  ac- 
count will  be  first  considered. 

Exception  number  one  involves  some  fifteen  items  of  various 
amounts  for  hardware,  grass  seed,  wire  for  fence,  labor  in  build- 
ing fence,  boarding,  lumber,  shade  trees  and  plants. 

The  evidence  of  the  guardian  discloses,  and  it  is  the  only  evi- 
dence oflFered  as  to  these  charges,  that  the  hardware  was  used  in 
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and  about  the  permanent  improvements  on  the  premises,  some  of 
which  were  necessary  to  be  made,  owing  to  the  destruction  of  the 
old  dwelling  house  by  fire.  No  testimony  is  offered  to  the  con- 
trary and  it  is  believed  that  credit  should  be  allowed  for  the 
item  and  it  will  be  so  ordered. 

There  are  several  items  for  timothy  and  clover  seed.  The 
evidence  of  witness,  Mcintosh,  was  to  the  effect  that  in  the  local- 
ity of  this  farm  it  was  the  custom  for  the  landowner  to  furnish 
grass  seed  and  the  tenant  to  sow  the  same  without  charge. 

The  witness,  Moore,  also  substantially  so  testified  and  this  was 
corroborated  by  S.  George  Connell.  It  is  believed  that  this  rule 
practically  prevails  throughout  rural  communities  in  this  state 
where  there  is  no  agreement  which  otherwise  provides.  Any 
other  rule  would  work  hardship  for  tenants  from  year  to  year,  if 
compelled  to  sow  but  not  be  permitted  to  gather  the  crop. 

This  was  but  a  tenancy  from  year  to  year,  although  continuing 
for  several  consecutive  years,  yet  it  was  liable  to  be  terminated  at 
any  time  should  the  death  of  John  M.  Connell  occur.  It  is  not 
disputed  that  the  purchases  of  grass  seed  were  made  and  credit 
will  therefore  be  allowed  for  the  amounts  claimed. 

There  are  also  charges  for  fence  wire,  fence  building  and  lum- 
ber. The  evidence  discloses  and  it  was  undisputed,  that  these 
expenditures  were  for  the  improvement  of  the  ward's  premises. 

In  Oiauque,  Manual  for  Ouardians,  Section  72,  it  is  observed  as 
follows : 

**It  is  the  guardian's  duty  to  make  the  proper  repairs  on  ward's 
real  estate,  and  pay  for  them  out  of  the  income." 

It  will  be  observed  that  the  author  uses  the  language,  ' '  proper 
repairs, ' '  thereby  suggesting  good  faith  on  the  part  of  the  guard- 
ian in  that  regard.  Moreover,  they  are  to  be  paid  for  out  of 
the  income,  which  no  doubt  indicates  repairs  of  ordinary  charac^ 
ter  such  as  fence  building  and  small  repairs  to  buildings,  other- 
wise they  would  be  designated  as  improvements. 

In  Werner,  Am.  Law  Ouardianshxp,  page  22,  it  is  also  observed 
as  follows: 

"It  is  the  guardian's  duty  to  keep  his  ward's  real  estate  in 
good  repair  and  tenantable  condition,  if  the  means  in  his  hands 
are  sufficient  for  such  purpose." 
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It  18  the  guardian's  duty  to  keep  his  ward's  premises  in  good 
repair  and  thereby  preserve  the  estate. 

Bockel,  Ohio  Proh.  Prac.  likewise  lays  down  the  role  at  Section 
1394  as  follows: 

"It  is  the  duty  of  the  guardian  to  keep  the  ward's  real  es- 
tate in  good  repair  and  tenantable  condition,  if  the  means  in  his 
hands  are  sufSdent,  and  if  in  consequence  of  his  neglect  in  this 
respect,. the  premises  are  not  rented,  he  is  liable  for  the  loss. " 

This  seems  to  broaden  the  principle  and  make  the  guardian  lia- 
ble if  he  neglect  such  repairs,  and  the  premises  for  that  reason 
are  not  rented. 

At  Section  1432  the  author  further  states:  "It  is  the  duty  of 
the  guardian  to  keep  the  ward's  real  estate  in  such  condition 
that  it  will  yield  a  reasonable  income. "  •  •  •  How  else  than 
by  repairs  could  such  condition  be  maintained  f 

In  23  Cyc,  87,  the  text-writer  lays  down  the  correct  principle, 
and  it  is  in  point  with  the  case  at  bar. 

"If  he  occupies  the  premises  himself,  he  is  charged  with  rent, 
less  the  reasonable  value  of  the  necessary  improvements  made  by 
him."    See  also  Werner,  346;  Taylor  v.  Calvert,  138  Ind.,  67. 

And  why  notf  If  the  guardian  make  the  improvements  and 
pay  the  rent  as  any  other  tenant,  he  is  entitled  to  enjoy  the  prem- 
ises as  any  other  tenant,  in  fair,  tenantable  condition. 

Counsel  for  exceptor  urges,  however,  that  there  is  no  implied 
warranty  on  the  part  of  the  landlord,  where  there  is  no  fraud  or 
concealment,  that  the  premises  are  fit  or  unsuitable  for  the  pur- 
pose for  which  they  are  leased,  nor  is  there  any  implied  covenant 
on  his  part  to  put  or  keep  them  in  repair,  and  in  support  of  this 
view  cites  Shinddheck  v.  Moon,  32  Ohio  St.,  264 ;  ShitMe  v.  Bir- 
nay,  68  Ohio  St.,  328;  Campbell  v.  Luck,  2  C.C.(N.S.),  129; 
Linke  v.  Walcutt,  5  C.  C.(N.S.),  54,  affirmed,  Linke  v.  Walcutt, 
69  Ohio  St.,  531;  Bums  v.  Luckett,  3  Bull.,  517;  McNeal  v. 
Emery,  8  Bull.,  265,  aU  of  which  cases  correctly  interpret  the  law 
and  support  his  position ;  however,  that  is  not  the  real  question  at 
issue  here.  The  foregoing  is  only  to  the  effect  that  there  is  no 
implied  warranty  that  the  premises  are  fit  and  suitable  for  the 
purpose  for  which  they  are  leased  or  implied  covenant  to  put  or 
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keep  them  in  repair ;  that  is,  that  there  is  no  legal  obligation  to  do 
BO  or  liability  as  against  the  landlord  if  not  done  but  it  is  no- 
where held  that  he  may  not  do  so.  Indeed,  it  would,  seem,  that 
to  a  reasonable  degree  at  least  he  should  do  so. 

The  case  at  bar  involves  only  the  right  of  the  guardian  to 
make  repairs,  and  in  the  light  of  all  the  foregoing  it  is  be- 
lieved that  he  had  such  right  and  the  amounts  claimed  for 
reasonable  repairs  will  therefore  be  allowed. 

The  item  of  eight  dollars  for  boarding  hands  is  not  made 
clear  by  the  evidence  and  it  does  not  appear  whether  they 
were  employed  at  work  which  would  inure  to  the  benefit  of  the 
ward's  estate  or  at  labor  about  the  farm.  It  is  left  so  much  in 
doubt  that  it  is  believed  the  claim  should  not  be  allowed.  If 
the  item  was  to  be  charged  against  the  ward's  estate  the  guard- 
ian should  have  been  able  to  recall  the  names  of  persons  board- 
ed and  to  state  the  character  of  the  services  rendered.  His  an- 
swer was  that  he  did  not  just  recollect.  And  the  exceptions 
are  therefore  sustained  as  to  that  item. 

There  are  two  items,  one  for  shade  trees  and  one  for  plants. 
It  is  not  believed  that  shade  trees  upon  farm  lands  are  of  that 
character  of  improvement  for'  which  a  guardian  should  expend 
fifteen  dollars  of  the  ward's  money,  especially  where  the  estate 
is  heavily  incumbered,  as  in  the  case  at  bar.,  A  half  day's 
time  and  labor  and  a  little  good  judgment  on  the  part  of  the 
guardian,  exercised  in  selecting  a  few  fine  young  maples  from 
a  convenient  grove,  would  doubtless  have  served  the  same  pur- 
pose and  been  more  commendatory  of  the  guardian's  manage- 
ment of  the  ward's  estate.  The  character  of  the  plants  is  not 
disclosed  by  the  evidence  unless  when  the  guardian  referred  to 
strawberry  plants,  he  had  reference  to  the  item  in  question.  In 
any  event  it  would  be  diflScult  to  conceive  how  plants  of  any 
kind  would  be  for  the  benefit  of  the  ward 's  estate  or,  how,  under 
the  circumstances,  they  could  be  properly  charged  against  it. 
The  exception  is  therefore  sustained  to  both  items. 

Exception  is  also  taken  to  the  several  items  included  in  the 
charge  of  forty-three  dollars,  for  repairs  made  and  labor  per- 
formed by  the  guardian  on  the  ward's  farm  consisting  of  build- 
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ing  fence  seven  dollars,  roofing  onthonse  six  dollars,  labor  and 
team  two  dollars  and  seventy-five  cents,  team  two  dollars,  trim- 
ming orchard  three  dollars,  planting  shade  trees  one  dollar, 
team  work  on  fence  row  six  doUars,  cutting  briars  three  dollars, 
repairs,  door  and  porch  one  doUar  and  fifty  cents,  hanling  rails 
two  dollars,  building  fence  seventy-five  cents,  piling  lumber  one 
dollar  and  fifty  cents,  repairing  fence  one  doUar  and  fifty 
cents,  hauling  rails  one  dollar  and  fifty  cents,  repairing  stable 
two  doUars  and  twenty-five  cents,  repairing  windows  seventy- 
five  cents. 

The  evidence  with  reference  to  these  items  was  somewhat 
meager  and  indefinite  because  the  guardian  did  not  clearly  ex- 
plain or  was  not  asked  concerning  each  item. 

The  chaise  of  six  dollars,  for  roofing  outhouse,  and  seven 
dollars  for  building  fence,  should  be  aUowed  because  it  was 
for  the  more  permanent  improvement  of  the  ward's  estate;  but 
the  other  items  for  repairing  fences,  hauling  raili^,  planting 
shade  trees,  cutting  briars,  making  small  repairs  about  porch, 
windows  and  stable,  were  doubtless  such  small  changes  or  re- 
pairs as  farmers  usually  make  for  their  own  convenience  and 
special  accommodation.  Such  charges  should  not  be  made 
against  the  estate  and  the  exception  is  therefore  sustained,  ex- 
cept as  to  the  items  above  mentioned. 

Exception  is  also  taken  to  the  amount  of  two  hundred  and 
fifty  dollars  per  year  with  which  the  guardian  charges  him- 
self, as  rental  for  his  ward's  farm  for  the  two  preceding  years. 
The  evidence  of  the  witnesses,  Melntosch  and  Moore,  is  to  the 
effect  that  a  fair  rental  would  be  two  hundred  and  seventy-five 
dollars  each,  for  the  two  preceding  years.  The  farm  contains 
122  acres,  is  rather  favorably  situated  with  reference  to  markets, 
has  a  very  good  dwelling  house  and  other  buildings.  The  sum 
of  two  hundred  and  seventy-five  dollars  per  year  rental  for 
the  two  preceding  years  would  not  be  excessive  or  unreasonable. 
The  exception  is  sustained. 

The  guardian  will  therefore  amend  his  eighth  account,  in- 
creasing the  charges  against  him  by  fifty  dollars,  and  reducing 
the  amount  for  which  he  asks  credit  by  fifty-eight  dollars. 
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The  exceptor  subsequently  filed  exceptions  to  the  fifth,  sixth 
and  seventh  accounts  of  the  guardian,  and  said  exceptions  will 
be  disposed  of  at  this  time.     The  seventh  and  next  preceding 

account  was  filed ,  19 — ,  advertised  according  to  law, 

and  approved  September  16,  1910.  It  is  contended  that  such 
settlement  was  final  and  can  not  be  reviewed  in  the  manner  in 
which  the  same  is  now  sought  to  be  done.  As  to  the  effect  of 
a  guardian's  settlement  with  the  court.  General  Code,  10954, 
provides  as  follows: 

**The  settlement  in  the  probate  court  of  the  accounts  of  a 
guardian  is  final  between  him  and  his  ward  unless  an  appeal 
be  taken  therefrom  to  the  common  pleas  court  in  the  manner 
provided  by  law.  But  a  subsequent  guardian  during  the  mi- 
nority of  his  ward,  or  a  ward,  within  two  years  after  he  ar- 
rives at  full  age,  may  open  and  review  such  settlement  for  fraud 
or  manifest  mistake  by  civil  action  in  the  common  pleas  court 
of  the  county  in  which  it  was  made,  or  the  county  where  the 
former  guardian  resides  when  the  petition  is  filed,  as  the  plaint- 
iff elects." 

Counsel  for  exceptor  cites  Revised  Statutes,  6304   ((General 

Code,  10991)  which  reads  as  follows: 

• 

"All  laws  relating  to  guardians  for  minors  and  their  wards, 
and  all  laws  pointing  out  the  duties,  rights,  and  liabilities  of 
such  guardians  and  their  sureties,  in  force  for  the  time  being, 
shall  be  applicable  to  guardians  for  idiots,  imbeciles  and  luna- 
tics, and  their  children,  except  as  otherwise  specially  provided; 
but  in  the  settlement  of  the  accounts  of  such  guardians,  no 
voucher  shall  be  received  from  or  allowed  as  a  credit  to  the 
guardian  of  any  idiot,  imbecile,  or  lunatic,  which  shall  be  signed 
or  purport  to  be  signed  by  such  idiot,  imbecile,  or  lunatic ;  and 
provided,  that  •  •  •  any  such  receipt  shall  have  been  al- 
lowed as  a  credit  to  such  guardian,  shall  be  held  and  deemed 
absolutely  null  and  void,  and  any  settlement  made  by  any  such 
guardian  shall,  at  any  time  within  two  years  after  the  ap- 
pointment of  another  guardian,  or  after  the  disability  of  such 
ward  may  be  removed,  or  such  ward  may  die,  be  opened  up  and 
reviewed,  on  the  motion  of  such  newly  appointed  guardian,  or 
legal  representative,  or  of  any  other  interested  person,  notice 
of  which  motion  shall  be  given  by  publication  or  otherwise  as 
the  probate  judge  may  direct." 
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The  foregoing  section  was  in  part  written  into  the  General 
Code  and  numbered  Sections  10991  and  10992,  but  all  the 
latter  part  of  said  former  Revised  Statutes,  6304,  after  the 
word  "lunatics"  near  the  middle  of  the  section  and  beginning 
with  "and  provided"  was  not  rewritten  into  said  Gteneral  Code 
sections  and  is  designated  by  the  code  commission  "part  ob- 
solete." The  part  omitted  was  the  part  relied  upon  by  counsel 
for  exceptor  as  to  the  right  to  reopen  accounts  already  ap- 
proved. It  does  not  apply  here,  but  the  determination  of  this 
case  depended  upon  the  construction  of  General  Code,  10954, 
formerly  Revised  Statutes,  6289. 

Rocket,  Ohio  Prob.  Prac,,  Section  1494,  construes  Revised 
Statutes,  6289  (General  Code,  10954)  as  follows: 

The  effect  of  the  above  section  is  to  make  such  account,  wheth- 
er intermediate  or  final,  a  final  account  between  the  guardian 
and  his  ward  as  to  every  fact  contained  in  the  account  unless 
an  appeal  be  taken  as  provided  by  law.  There  is  only  one  reser- 
vation to  this  rule,  that  is  that  the  ward,  within  two  years 
after  arriving  at  the  age  of  majority,  shall  have  the  right  of 
opening  the  account  for  fraud  or  manifest  mistake,  by  civil  ac- 
tion in  the  court  of  common  pleas.  As  to  aU  matters  con- 
tained in  the  account,  the  settlement  becomes  an  adjudication." 

In  the  case  of  Woodmansie  v.  Woodfn4insie,  32  Ohio  St.,  18, 
the  second  section  of  the  syllabus  construing  said  section  reads 
as  follows: 

"Under  the  provisions  of  said  Section  31,  every  settlement 
so  made  by  a  guardian  is  final  between  the  guardian  and  ward, 
unless  an  appeal  is  taken  therefrom,  or  the  settlement  is  opened, 
in  accordance  with  the  provisions  of  this  section." 

In  the  ease  of  Eichelherger  v.  Cross,  42-  Ohio  St.,  549,  554, 
Judge  Okey  observes  as  follows: 

"True,  a  partial  account  is  conclusive  unless  attacked  in 
the  mode  provided  by  statute." 

Again,  in  the  case  of  Braiden  v.  Mercer,  4A  Ohio  St.,  339,  341, 
Judge  Owen  likewise  construes  said  section: 

"That  the  settlement  was  filial  as  between  the  wards  and 
their  guardian's  administrator  in  the  absence  of  an  appeal  from 
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it  or  a  proceeding  to  open  it  in  accordance  with  the  statutes,, 
will  be  conceded.*'    See  also  Lynch  v.  Cogswell,  18  C.  C,  641,  a 
case  well  in  point. 

In  the  case  of  Errett  v.  Howert,  78  Ohio  St.,  109,  111,  the 
the  syllabus  reads  as  follows: 

**  Every  settlement  made  in  the  probate  court  by  a  guardian 
is  final  between  the  guardian  and  ward,  unless  an  appeal  be 
taken  therefrom  to  the  court  of  common  pleas  or  the  same  shall 
be  opened  and  reviewed  for  fraud  or  mistake  by  civil  action 
•  *  •  commenced  within  two  years  after  the  ward  shall  ar- 
rive at  full  age.  Section  6289,  Revised  Statutes,  fixes  the  limita- 
tion for  such  action  and  not  Section  4982." 

It  will  be  noticed  that  the  foregoing  makes  every  settlement 
final  between  the  guardian  and  ward  unless  the  statutory  course 
be  followed,  and  why  notf  There  should  be  a  concluding  point 
in  such  matter  as  well  as  in  any  other. 

General  Code,  10991,  provides  as  follows: 

"Laws  relating  to  guardians  for  minors  and  their  wards,  and 
pointing  out  the  duties,  rights  and  liabilities  of  such  guard- 
ians and  their  sureties,  shall  be  applicable  to  guardians  for 
idiots,  imbeciles  and  lunatics,  and  their  children,  except  as 
otherwise  specially  provided." 

The  duties,  rights  and  liabilities  are  the  same  unless  other- 
wise specifically  provided  and  there  is  no  different  provision 
in  the  case  at  bar.  It  follows,  therefore,  that  the  right  to  re- 
open said  accounts  must  be  denied  and  the  exceptions  to  the 
same  dismissed. 
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TO  MsnccnoN. 

GomiiMm  Pleas  Gomt  of  Fruikliii  Ooniity. 

State  op  Omo,  kx  eel  The  WrrHwwTH  Bbos.  Co.,  v.  Dittky 

KT  AL,  BOABD  OF  ThE  TaX  CoiOOSSION  OF  OhIO. 
Decided,  Norember  25^  1911. 


SecordM-  Right  of  PmhUc  to  Inspect  PubUc  DoeuwteuU— Proceedings  of 
Ohio  Tas  ComauMtOM  Subject  to  the  Sarnie  Rule. 

Tbe  proeeedinsi  of  the  Tax  CommjaBioii  of  Ohio  constitote  a  poblie 
reeord,  and  subject  to  proper  regnlatioiis  these  recards  are  open  to 
tnspectioii  by  any  and  all  persons  who  choose  to  examine  theni«  re- 
gardlesi  of  thar  interest  or  lack  of  interest  in  tlie  snbject-matttf: 

T.  E.  PoweU,  for  plaintiff. 

r.  8.  Hogan,  Attorney-General,  contra. 

BathmbXi^  J. 

The  relator  prays  for  a  writ  of  mandamns  on  the  board  of  tax 
commission  of  Ohio  to  examine  the  records  and  reports  of  eorpo- 


The  petition  alleges  that  said  board  is  a  public  board  and  as 
such  has  possession  and  control  of  the  records  and  reports  of  all 
corporations  doing  business  in  the  state:  that  these  are  public 
records,  and  examination  of  them  by  relator  has  been  refused; 
that  the  purpose  of  the  examination  is  for  information  in  the 
publication  of  a  business  directory  pertaining  to  corporations. 

Defendants  hsTc  filed  a  genera]  demurrer  to  the  petition.  It 
is  contended  the  relator  has  not  shown  such  an  interest  as  brings 
him  within  the  common  law  rule,  and  that  the  absence  of  a  statute 
giving  such  a  right  and  the  provision  of  the  law  governing  the 
commission  denies  him  the  privilege. 

The  common  law  rule  contended  for  by  defendants — ^that  the 
right  to  inspect  public  records  is  confined  to  those  who  have  an 
interest  in  the  subject'-matter  to  which  the  record  relates — ^is  not 
a  general  rule,  and  has  not  only  been  denied  as  obtaining  in  this 
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country  (78  Mich.,  363),  but  its  application  limited.  And  it 
pretty  generally  is  held  that  subject  to  proper  regulations  and 
restrictions  the  public  records  are  open  to  the  inspection  of  any 
and  all  persons  who  choose  to  examine  them,  regardless  of  whether 
or  not  they  have  any  definite  interest  in  the  subject-matter  there- 
of.   (24  Ency.  of  Law,  p.  183.) 

There  is  good  authority  it  seems  that  where  a  person  is  by  law 
or  by  authority  of  law  required  to  make  a  report  or  return  of  his 
acts  or  a  statement  of  facts,  that  such  is  a  public  record  of  such 
acts  or  facts.    (24  Ency.  of  Law,  174,  and  com. ;  34  111.,  297,  etc.) 

The  law  governing  the  tax  commission  requires  a  sworn  state- 
ment of  certain  officers  constituting  the  reports  sought  to  be  in- 
spected. The  same  law  makes  the  record  of  the  proceedings  of 
the  commission  a  public  record.    (Section  4, 102  0.  L.,  224.) 

We  are  of  opinion  that  the  maxim  urged  by  defendants  does 
not  apply  so  as  to  necessarily  imply  that  these  reports  are  not 
public  records.  It  places  beyond  dispute  that  the  record  of  pro- 
ceedings of  the  commission  is  a  pttblic  record.  The  reports  are 
not  robbed  of  their  public  character  under  th^  other  rule  cited 
in  the  absence  of  an  express  exclusion  by  the  statute. 

We  are  unable  to  discover  any  special  secrecy  as  to  the  reports 
on  the  part  of  the  commission  revealed  in  the  statute ;  or  any  very 
good  reason  for  withholding  inspection  in  view  of  the  claim  that 
for  years  similar  reports  have  been  treated  as  public  records  when 
made  to  the  auditor  of  state.  We  are  of  opinion  that  the  pleading 
on  its  face  makes  a  showing  of  a  right  to  examination  prayed  for 
and  that  the  demurrer  is  riot  well  taken,  and  same  is  overruled. 
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IBMOVAL  or  GAftAAGS. 

Onmiion  Pleas  Oonrt  of  Cajmbo^i  Govnty. 

J.  L.  Staolkb  t.  Cmr  of  Clsvblai«d. 

Decided*  December  8*  1911. 

Removal  and  DiMpatai  of  Oarhage  ond  Other  Refuse  Matter— Power  of 
MmmicifdUties  with  Reference  Thereto— Limitations  ae  to  Artictet 
which  Maif  Be  thme  Clatsed—Impairwtent  of  Contraef—Conetitm' 
tiomei  Lam, 

1.  Tbe  authority  which  Is  Yertcd  in  mmiieipalitifls  to  control  the  col- 

lection and  rednction  of  garbage  and  oOU  does  not  indnde  the 
rii^t  to  take^  without  compensation  to  the  owners^  slanAter^oaae 
ottal  and  oth^'  articles  of  a  sanitary  cfaaracter,  nnleas  snch  articles 
are  mixed  with  garbage  and  other  matter  which  is  nozioos  and 
dangeroos  to  health  and  life. 

2.  One  who  has  existing  contracts  for  the  removal  of  slanghter-hoose 

and  other  crfEsl  of  a  sanitary  chsoractei:  and  pnsnwwing  talne^  may 
enjoin  the  enforcement  of  an  ordinance  In  so  far  as  it  is  In  im- 
pairmoit  of  his  contract  obllgationaL 

Westenkaver,  Boyd,  Rudolph  dr  Brooks,  for  plaintiff. 
City  Solicitor,  ecmtra. 

FOBD,  J. 

It  was  sought  in  this  case  to  enjoin  the  city  of  Clereland  and 
its  (rfSeers  from  interfering  with  the  plaintiff  in  the  prosecntion 
of  his  business  of  collecting  dead  animals  and  transporting  them 
to  his  plant,  for  the  purpose  of  reduction  into  marketable  prod- 
nets,  and  also  from  collecting  animal  and  vegetable  matter  from 
hotels,  restaorants,  bntcher  shops,  etc.,  for  a  like  purpose.  The 
ordinance  under  which  the  city  claimed  to  be  acting  was  Sections 
1683-4-5  of  the  ordinances  of  Cleveland. 

No  doubt  the  statutes  of  the  state  of  Ohio  afford  ample  au- 
thority to  the  defendant  to  pass  an  ordinance  of  the  kind  in  ques- 
tion to  control  the  collection  and  reduction  of  garbage  and  offal. 
No  doubt  there  is  anth(»ity  in  the  statute  to  provide  for  a  mo- 
nopoly by  the  city  for  such  municipal  service,  and  that  parties 
may  be  penalized  for  interfering  by  collecting  such  garbage  or 
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carrying  the  same  over  the  streets,  and  these  propositions  are 
amply  supported  throughout  the  various  states  by  able  and  well- 
considered  authorities;  but  the  garbage  or  offal,  which  is  the 
subject-matter  of  the  legislation  in  question,  must  be  matter  that 
is  of  necessity  accumulated  in  connection  with  domestic  life  and 
housekeeping,  hotel,  and  restaurant,  t.  e,,  where  human  food  is 
prepared  for  immediate  table  consumption;  and  such  matter 
must  be  matter  that  is  substantially  worthless  and  of  a  kind  that 
is  presently  or  potentially  offensive  or  noxious  and  dangerous  to 
life  and  comfort  of  society. 

When,  however,  an  ordinance  of  the  kind  in  the  case  at  bar 
is  paJ3sed,  which  includes,  under  the  term  ''garbage  and  oflPal," 
articles  that  are  commodities  in  the  market,  and  that  are  sani- 
tary, and  in  no  way  threatening  to  the  public  health,  such  as 
dead  animals  in  the  possession  of  their  owners,  and  such  com- 
modities as  ''slaughterhouse  offal,"  which,  by  the  testimony,  is 
a  known  article  of  commerce  in  this  city  and  community  and 
running  into  the  values  of  hundreds  of  thousands  of  dollars, 
when  such  articles  as  these  are  included  in  an  ordinance,  such 
ordinance,  if  not  altogether  void,  is  at  least  void  as  far  as  the 
articles  just  enumerated  are  concerned.  This  is  on  the  ground 
that,  under  the  terms  of  this  ordinance,  the  city  is  authorized 
to  take  possession  of  these  from  the  citizens  without  giving  com- 
pensation, which  is  unnecessary,  unreasonable  and  in  violation  of 
4;he  Constitution.  This  view  is  supported  by  authority.  See  Dil- 
lon on  Municipal  Corporations,  fifth  edition.  Sections  678  and 
679,  which  are  as  follows : 

' '  Section  678.  [Removal  and  Disposal  of  Oarbage  and  Refuse 
Matter,]  The  removal  and  disposal  of  garbage,  offal,  and  other 
refuse  matter  is  recognized  as  a  proper  subject  for  the  exercise 
of  the  power  of  a  municipality  to  pass  ordinances  to  promote  the 
public  health,  comfort,  and  safety.  The  natural  scope  of  an  ordi- 
nance on  this  subject  is  confined  to  discarded  and  rejected  mat- 
ter, 1.  e.,  to  such  as  is  no  longer  of  value  to  the  owner  for  ordinary 
purposes  of  domestic  consumption.  If  the  matter  in  question 
has  not  been  rejected  or  abandoned  as  worthless  and  is  not  of- 
fensive in  any  way  to  the  public  health,  it  does  not  come  within 
the  natural  scope  of  such  an  ordinance.  Garbage  matter  and 
refuse  are  regarded  by  the  decisions  as  inherently  of  such  a 
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nature  as  to  be  either  actual  or  potential  nuisances,  by  reason 
of  the  inherent  nature  of  the  substance.  It  is  therefore  not  a 
Talid  objection  to  an  ordinance  requiring  disposal  in  a  specified 
manner  that  garbage  has  some  value  for  purposes  of  disposal, 
and  that  the  effect  of  the  ordinance  is  to  deprive  the  owner  or 
householder  of  such  value.  That  the  owner  suffers  some  loss  by 
destruction  or  removal  without  compensation  is  justified  by  the 
fact  that  the  loss  is  occasioned  through  the  exerdse  of  the  police 
power  of  the  state,  and  the  loss  sustained  by  the  individual  is 
presumed  to  be  compensated  in  the  common  benefit  to  the  public. 

''Founded  upon  the  forgoing  considerations,  it  is  therefore 
within  the  power  of  the  city  not  only  to  impose  reasonable  re- 
strictions and  regulations  upon  the  manner  of  removing  garbage, 
but  also,  if  it  sees  fit,  to  assume  the  exclusive  control  of  the  sub- 
ject, and  to  provide  that  garbage  and  refuse  matter  shall  only  be 
removed  by  the  officers  of  the  dty,  or  by  a  contractor  hired  by 
the  city,  or  by  some  single  individual  to  whom  an  exclusive 
license  is  granted  for  the  purpose.  An  exclusive  right  so  cre- 
ated is  not  open  to  the  objection  that  it  is  a  monopoly. 

''An  ordinance  of  a  city  prohibiting,  under  a  penalty,  any  per- 
SCMQ,  not  duly  licensed  therefor  by  the  city  authorities,  from  're- 
moving or  carrying  through  any  of  the  streets  of  the  city  any 
house-dirt,  refuse,  offal,  or  filth,'  is  not  improperly  in  restraint 
of  trade,  and  is  reasonable  and  valid.  Such  a  by-law  is  not  in 
the  nature  of  a  monopoly,  but  is  founded  upon  a  wise  regard 
for  the  public  health.  It  was  contended  that  itte  city  could  regu- 
late the  number  and  kind  of  horses  and  carts  to  be  employed  by 
strangers  or  unlicensed  persons,  as  well  as  they  could  licensed 
persons;  but  practically  it  was  considered  that  the  main  object 
of  the  city  could  be  better  accomplished  by  employing  men  over 
whom  they  have  entire  controL  night  and  day,  who  are  at  hand, 
and  able  from  habit  to  do  the  work  in  the  best  way  at  the  proper 
time." 

"Section  679.  [Removal  and  Disposal  of  Carcasses  of  Awi- 
nuils.]  The  weight  of  authority  seems  to  have  differentiated  the 
removal  and  disposal  of  carcasses  of  animals  from  the  removal 
and  disposal  of  garbage  and  refuse  matter.  A  dead  animal  is 
not  per  se  a  nuisance,  and  is  not  necessarily  dangerous  to  the 
public  health.  The  carcass  of  a  dead  animal,  firom  whatever 
cause  the  death  m$iy  have  ensued,  has  some  value  to  the  property 
owner,  and  of  this  value  he  can  not  be  deprived  without  due  com- 
pensation. Hence,  under  statutory  authority,  while  the  city  may 
require  the  removal  of  a  dead  animal  beyond  the  city  limits  with- 
in a  reasonable  time  and  to  a  specified  reasonable  distance,  and  in 
default  thereof  may  deal  with  the  carcass  as  a  nuisance  and  take 
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it  and  make  such  disposition  as  may  be  necessary  for  the  public 
health,  these  or  similar  regulations  appear  to  mark  the  limit  of 
legislative  and  municipal  authority.  To  justify  the  seizure  and 
removal  of  a  carcass  by  virtue  of  police  power,  it  must  be  shown 
that  the  dead  animals  are,  or  will  become  in  some  way,  danger- 
ous or  deleterious  to  the  public  health.  Therefore  all  ordinances 
and  regulations  which  result  in  depriving  the  owner  of  his  prop- 
erty in  the  dead  animal  without  compensation,  whether  it  be  by 
prohibiting  him  from  removing  the  carcass,  or  requiring  him  to 
pay  a  public  contractor  for  its  removal,  or  by  making  it  unlawful 
for  any  person  other  than  the  public  contractor  to  remove  and 
dispose  of  the  carcasses,  are  in  excess  of  the  legislative  power, 
and  unconstitutional  and  void.'' 

If,  as  in  Section  679  just  quoted,  ''an  animal  is  not  per  se 
a  nuisance,  and  is  not  necessarily  dangerous  to  the  public 
health,"  so  those  portions  of  animals  fresh  slaughtered  that  are 
entirely  clean  and  in  healthful  condition,  and  not  affected  by 
contagious  diseases,  have  value — and  from  the  testimony  have 
great  value — and  an  owner  can  not  be  deprived  of  such  property 
without  due  compensation. 

It  is  contended  in  this  case  by  the  city  that,  conceding  all  this 
the  court  has  said  to  be  true  generally,  this  plaintiff  has  not  the 
right  to  assert  such  a  claim,  because  he  is  not  in  fact,  or  has  not 
been,  and  by  the  terms  of  the  ordinance  will  not  be  deprived  of 
property ;  that  such  a  claim  can  only  be  asserted  by  the  various 
persons  from  whom  property  might  be  under  the  ordinance 
taken. 

To  support  this  view  of  the  city,  it  has  cited  199  U.  S.,  306. 
While  the  ordinance  in  that  case  is  very  different  from  the  one 
in  question,  dealing  apparently  only  with  matter  that  is  strictly 
discarded  and  rejected  matter,  while  in  the  ordinance  under 
consideration  matter  is  included  that  is  not  per  se  a  nuisance 
and  not  necessarily  dangerous  to  the  public  health,  yet  it  is  no 
doubt  the  duty  of  the  court  to  follow  that  authority  and  find  that 
plaintiff  is  not  entitled  to  the  relief  asked  for  that  reason. 

The  plaintiff  in  this  case  sets  out  the  ordinance,  which  in  part 
is  as  follows: 

''Section  1683.  The  director  of  public  service  shall  collect  and 
dispose  of,  through  the  department  of  public  service,  all  gar- 
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bage,  hotel  and  hoiiae  oSal,  damgUer-komMe  ofal,  refuse  animal 
and  Tegetable  matter,  dead  animals  or  parts  thereof  not  killed 
tcft  Vp™*ii  food,  and  aninud  offiaL  excepting  manure,  within  the 
city  of  Clereland  whererer  fonnd." 

The  plaintiff  sets  oat  in  his  petition  that  he  haa  eontraetB  with 
TMTons  persans  in  the  city  for  the  pnrdiaae  and  disposal  of 
damghter-koMse  o#a2,  and  charges  farther  that  said  eontraets.  in 
so  fiur  as  they  relate  to  batcher  shops,  meat  martets  and  slaa^bter 
hooaes  and  siaogfater  hoaae  offial,  indade  the  ooUeetion  by  plaint- 
iff and  the  deUreiy  to  him  by  said  parties  of  the  braiesy  feet  and 
heads  of  animals  which  hsYe  been  slang^itered  for  human  food; 
and  charges  that  the  city  of  Clerdand,  throogh  its  heads  of  de- 
partments, has  threatened  and  is  aboat  to  forcibly  prevent 
plaintiff  from  parehasing.  taking  posseanon  of  and  transporting 
or  mannfaetaring  said  slaagfater4ioase  offal,  and  has  threatened 
to  and  is  aboat  to  nse  the  poUee  force  and  sanitary  poliee  force 
to  prevent  the  plaintiff  from  possesBing  himself  of  or  tran^Kirt- 
ing  to  his  plant  said  slaaghter-hoase  offal;  and  that^  as  a  resalt 
of  sach  purpose  on  the  part  of  the  city,  and  ssid  threats*  and 
that  in  eanying  oat  the  ordinance  in  qaestion,  his  constitutional 
riglits  are  iuTaded,  for  the  reason  that  sach  ordinance  impairs 
the  obligations  of  eontractSw 

The  city,  in  its  answer,  admits  the  ordinance,  admits  that  the 
eommodity  known  as  "slanghter-houae  offal"  is  included  in  the 
ordinance,  admits  that  it  does  purpose  to  prevent  plaintiff  from 
carrying  out  such  oontraets*  and  is  threatening  by  its  police  de- 
partments to  prevent  plaintiff  from  posBessing  liini«pif  of  the 
slan^iter-houae  offal  and  transporting  the  same  throu^  the 


In  view  of  this  state  of  the  pleadings,  and  the  proof  adduced 
upon  the  trial  and  heretofore  referred  to,  the  court  is  of  the  opin- 
ion that  the  ordinance  is  in  violation  of  plaintiff's  constitutional 
rii^Eta  in  that  it  is  an  impairment  of  his  contract  rights,  and  is 
therefore  unconstitutional,  and  the  plaintiff  is  entitled  to  the  re- 
lief prayed  for  in  this  action. 

Our  own  circuit  court,  in  a  case  recently  decided,  in  an  ordi- 
nanee  substantially  like  the  one  in  question,  has  found  that  such 
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an  ordinance  is  unconstitutional  and  void  in  so  far  as  it  indndes 
dead  animals. 

It  may  well  be,  if  the  cou^  is  right  in  this  case,  that  including 
slaughter-house  offal  in  the  ordinance  is  unconstitutional  as  im- 
pairing plaintiff's  contractual  rights,  and  that  it  is  unconstitu- 
tional in  that  it  includes  dead  animals,  that  the  legislative  body, 
the  city  council,  may  desire  to  provide  a  new  legislation ;  but,  on 
the  other  hand,  it  may  be  entirely  practical  for  the  city  to  oper- 
ate successfully  under  the  present  ordinance  notwithstanding  the 
finding  of  the  court  in  this  case  and  the  finding  of  the  circuit 
court  in  respect  to  dead  animals,  and  the  court  will,  therefore, 
not  find  that  the  whole  ordinance  is  unconstitutional  and  void, 
except  in  respect  to  the  inclusion  of  matter  denominated 
slaughter-house  offal. 

It  was  developed  in  this  case  that  plaintiff  had  contracts  for 
the  removal  of  garbage  from  apartment  houses;  that  he  has  an 
arrangement  whereby  the  janitors,  perhaps,  collect  into  one  place 
or  into  one  receptacle  all  the  garbage  accumulating  from  various 
tenants  occupying  such  apartment  houses,  and  that  plaintiff  is 
carrying  through  the  streets  of  the  city  such  product  and  dis- 
posing of  it  at  his  disposal  plant. 

Experience  has  clearly  demonstrated  that  the  conducting  of 
every  household  in  which  meals  are  prepared  for  the  members 
thereof  must  of  necessity  result  in  the  collection  of  discarded 
and  rejected  matter  that  is  of  the  kind  that  has  not  an  appreci- 
able value  to  the  owner.  Any  household  where  meals  are  pre- 
pared— and  that  would  include  hotels,  restaurants,  eating  houses 
and  boarding  houses — must  of  necessity  accumulate  some  matter 
of  the  strictly  garbage  kind ;  and  any  such  homes  or  hotels  that 
do  not  make  such  accumulation,  which  accumulation  would  be 
properly  disposed  of  only  by  the  city,  is  making,  of  necessity, 
some  disposition  of  such  matter  as  would  be  in  violation  of  the 
legal  and  constitutional  provisions  of  the  ordinances  in  question. 
The  fact  that  such  collection  has  some  small  value  does  not  pre- 
vent the  city  from  passing  an  ordinance  giving  the  city  the  ex- 
clusive right  to  dispose  of  such  matter. 

In  the  case  of  Gardner  v.  Michigan,  just  quoted,  199  U.  S., 
325,  it  is  said: 
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''The  court  may  well  take  judicial  notice  that  table  refuse, 
when  dumped  into  receptacles  kept  for  that  purpose,  will 
speedily  ferment  and  emit  noisome  odors  calculated  to  affect  the 
public  health.  If,  in  providing  against  such  nuisance,  the  owner 
of  such  material  suffers  some  slight  loss,  the  inconvenience  or 
loss  is  presumed  to  be  compensated  in  the  common  ben^t  secured 
by  regulation." 

The  court  does  not,  however,  mean  to  say  that  hotels,  restau- 
rants, boarding  houses,  or  even  private  houses  may  not  keep 
separately  and  in  a  sanitary  way  portions  of  food  not  desired 
by  the  owners  for  table  purposes.  It  is  only  when  the  good  is 
mingled  with  the  garbage  and  offal  proper  that  the  whole  may 
be  seized  upon  by  the  municipality;  and  this  view  is  amply  sup- 
ported by  the  authorities.    In  68  Conn.,  101,  it  is  said: 

''A  municipal  ordinance  defined  'garbage  and  offal'  as  such 
refuse  matter  as  accumulates  in  the  preparation  of  food  for  the 
table.'' 

In  considering  the  validity  of  the  ordinance,  which  also 
licensed  a  single  contractor  for  its  removal  and  prohibited  any 
person  from  removing  it  without  a  license,  Baldwin,  J.,  said : 

"Ck>nstruing  this  ordinance  with  the  strictness  properly  ap- 
plicable to  municipal  legislation  of  a  penal  nature,  liie  term 
'refuse  matter'  can  only  extend  to  matter  which  is  in  fact 
noisome,  or  which  has  been  refused  and  rejected  by  the  owner 
as  worthless.  Meat  trimmings,  potato  parings,  speckled  ^ples. 
and  many  other  things  of  a  like  diaracter,  might  be  thrown  aside 
in  preparing  table  dishes,  and  yet  properly  utilized  afterwards 
for  other  purposes." 

And  in  123  IMieh.,  570,  the  ordinance  defined  garbage  and  offal 
to  include  every  accumulation  of  animal,  fruit,  or  vegetable  mat- 
ter, liquid  or  otherwise,  that  attends  the  preparation,  use,  cook- 
ing, dealing  in,  or  storing  of  meat,  fish,  fowl,  fruit,  or  vegetable, 
and  provided  for  its  disposal  in  a  specified  manner.  In  defining 
the  scope  of  the  ordinance.  Long,  J.,  said : 

"The  ordinance  does  not  attempt  to  regulate  in  any  manner 
whatever  the  disposition  of  wholesome  substances  by  the  house- 
holder.   It  is  aimed  only  at  refuse;  that  is,  discarded  worthless 
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matter — ^matter  unfit  for  foocL  The  honseliolder  has  perfect 
liberty,  under  the  ordinance,  to  conaome,  or  to  sell  or  give  away, 
all  the  leavings  of  his  table  or  kitchen  that  are  fit  for  food ;  but 
he  is  not  suffered  by  the  ordinance  to  have  around  his  premises, 
in  open  buckets,  pans,  pails,  or  heaps,  that  which  is  known  as 

'refuse.'" 

« 

And  in  the  68  Conn.,  101,  above  quoted,  the  court  say : 

''The  ordinance  does  not  extend  to  every  thing  that  is  sepa- 
rated and  thrown  aside  in  the  preparation  of  food  for  the  table. 
VHiatever  of  thia  description  is  not  abandoned  as  worthless  re- 
mains property  which,  so  long  as  it  does  constitute  a  nuisance, 
may  be  sold  or  otherwise  disposed  of  at  the  will  of  the  owner." 

Clearly,  if  the  good  and  sanitary  is  kept  apart  from  the  bad 
and  dangerous  material,  the  former  is  a  proper  subject  for  sale 
as  the  owner  may  see  fit.  It  is  the  mingling  that  makes  it  con- 
traband. 

.  In  20  App.  (D.  C),  477,  it  was  said  that  when  good  food  mat- 
ter is  mingled  with  garbage,  it  becomes  subject  to  public  control 
in  the  same  manner  as  garbage  properly  so-called,  notwithstand- 
ing that  in  some  instances  the  owners  might  be  able  to  dispose 
of  it  in  its  unreduced  state  as  either  animal  food  or  manure. 

To  the  extent  that  plaintiff  collects  material  of  the  kind  just 
indicated,  he  is  himself,  aa  the  court  believes,  violating  the  legal 
portion  of  the  ordinance.  Whether,  because  in  the  trial  of  the 
case  it  has  been  disclosed  that  plaintiff  is  in  this  respect  violating 
the  ordinance,  he  is  not  entitled  to  the  relief  asked  for,  the  court 
is  in  some  doubt;  but,  on  the  whole,  the  court  does  not  believe 
that  he  should  be  deprived  of  the  relief  asked  for  on  this  ac- 
count; and  the  court  finds,  therefore,  that  defendants  should  be 
restrained  and  enjoined  from  interfering  with  plaintiff's  busi- 
ness with  respect  to  his  purchase  and  transportation  of  the  mat- 
ter as  hereinbefore  indicated  by  the  court. 

Decree  accordingly. 
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UMTTATIONS  ON  THE  CaVL  RIGHTS  ACT. 

Common  Pleas  Court  of  Franklin  County. 

GhiAHAH  DeUWELL  V.  GsCffiOB  FOEBSTEB  BT  AL. 
Decided,  January  25,  1912. 


Civa  BighU—Character  of  Bu»ines9  in  which  DiscriwUnation  May  and 
May  Not  Be  Bhoum— Public  Aecomwiodaiiont  Do  Not  Necesgoriiy 
Make  a  PubUc  Place— When  Service  May  Be  Refuted  Without  Re- 
gard to  Color,  Nationality,  Religion  or  Station  in  Life. 

An  action  for  dama^ea  will  not  lie  under  the  civil  rights  statute  for 
refusal  to  serve  a  colored  man  a  glass  of  soda  from  a  soda  fountain 
maintained  in  a  candy  store  maintained  by  the  defendant. 

/.  A.  MUes,  for  plaintifE. 
G.  E.  Trumpy  contra. 

KiNKBAD,  J. 

PlaintifE,  a  colored  man,  brings  this  action  under  the  civil 
rights  statute  for  damages  for  the  refusal  of  the  defendants  to 
serve  him  with  a  glass  of  soda  water  at  their  soda  fountain. 
The  defendants  maintain  a  candy  store  and  soda  fountain. 

The  ease  was  tried  to  a  jury.  At  the  dose  of  plaintiff's  testi- 
mony, the  court  sustained  a  motion  to  direct  a  verdict  in  favor  of 
the  defendants.    A  motion  for  new  trial  was  made. 

The  civil  rights  statute  provides  equal  privileges  in  ''an  inn, 
restaurant,  eating  house,  barber  shop,  public  c<mveyance  by  land 
or  water,  theatre  or  other  place  of  public  accommodation  and 
amusement." 

The  civil  rights  statute  had  its  origin  in  the  common  law  prin- 
ciple that  inns,  hotels  and  public  carriers  held  themselves  out  for 
the  service  of  the  general  public,  that  is,  the  masses,  everybody. 
The  idea  was,  and  is,  that  all  classes  of  people  at  some  time  or 
other  will  need  the  services  of  the  proprietors  of  such  places  and 
instrumentalities.  They  hold  themselves  out  for  the  service  of 
everybody  alike.  The  service  in  such  places  and  instrumental- 
ities is  wholly  unlike  the  service  of  a  candy  store  or  a  soda  foun- 
tain, or  a  hardware  store,  and  the  like.    It  is  not  everybody 
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that  lias  a  taste  or  desire  for  candy  or  soda  water.  This  com- 
parison shows  the  material  distinction  between  the  two  classes 
of  business,  the  one  being  clearly  public,  and  the  other  being 
clearly  private  and  individual. 

The  law  impressed  those  engaged  in  the  business  of  maintain- 
ing inns,  hotels  and  public  carriers  with  a  duty  to  the  general 
public,  qiuisi  public  in  its  nature,  that  they  should  serve  the  pub- 
lic without  discrimination.  When  colored  people  were  clothed 
with  citizenship,  it  necessarily  followed  that  they  were  entitled 
to  the  same  rights  as  other  citizens.  Legislation  being  necessary 
to  secure  these  rights,  it  was  first  directed  toward  those  engaged 
in  the  business  of  furnishing  public  accommodation  in  hotels 
and  public  carriers.  Inns,  hotels  and  public  conveyances  have 
always  been  considered,  as  places  of  public  accommodation  in 
the  broadest  sense,  both  at  common  law  and  in  this  country,  be- 
cause they  have  always  been  denominated  as  such  under  the  com- 
mon law.  The  other  places  mentioned  in  the  present  statute, 
such  as  barber  shops,  and  in  some  statutes  in  other  states,  bath 
houses,  are  not  in  the  same  class  at  all  with  hotels  and  public 
conveyances,  and  would  not  have  been  regarded  as  included  with- 
in the  statute  under  the  general  phrase  contained  therein,  "and 
all  other  places  of  public  accommodations."  If  a  soda  fountain, 
or  a  bath  house,  or  a  barber  shop,  or  any  other  individual  busi- 
ness may  be  considered  as  being  within  the  purview  of  other 
places  of  public  accommodation,  then  there  would  be  no  neces- 
sity for  mentioning  those  places  in  addition  to  the  hotels  and 
public  conveyances.  There  is  no  relation  whatever  betweei^ 
a  soda  fountain,  so  far  as  the  public  is  concerned,  analogous  to 
that  existing  between  hotels  and  public  conveyances,  nor  even 
with  barber  shops. 

As  stated  in  one  decision: 

'*  There  is,  it  is  true,  a  superficial  resemblance  between  the  oc- 
cupation of  a  barber  and  that  of  a  bootblack  in  the  sense  that 
both  minister  to  the  personal  comfort  and  convenience  of  others, 
but  the  same  argument  may  be  extended  far  beyond  the  limits 
necessary  to  demonstrate  that  *all  other  places  of  public  accom- 
modation' are  included  by  relation  within  the  category  of  the 
things  specifically  enumerated  in  the  statute. 
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''The  Legislature  seems  to  have  had  no  difficulty  in  naming 
a  Tariety  of  places  and  callings  that  have  never  been  regarded 
as  places  of  public  accommodation  under  the  common  law." 
Burks  V.  Bosso,  180  N.  Y.,  341. 

An  instractive  case  is  foond  in  CecU  v.  Oreen,  60  IIL  Ap.,  61, 
where  it  was  held  that  "an  apartment  where  only  refreshing 
drinks  are  sold  at  a  single  stand  (in  this  case  a  soda  fountain) 
by  the  glass,  does  not  come  within  the  specific  designation  of  a 
restaurant,  eating  house,  or  place  of  public  accommodation  with- 
in the  civil  rights  act." 

In  the  discussion  by  the  court  it  was  reasoned  that  if  the  word 
''accommodation"  as  defined  in  the  dictionaries  was  to  be  used 
in  the  interpretation  of  the  statute,  this  would  include  every 
article  of  property  that  is  a  subject  of  sale,  but  that  it  was 
not  understood  that  places  where  dry  goods,  groceries,  hard- 
ware or  other  like  articles  of  accommodation,  are  places  of  pub- 
lic accommodation.  The  proprietor  in  running  his  soda  foun- 
tain dealt  not  with  masses  as  such,  but  with  individuals,  one 
at  a  time,  just  as  merchants  do  generally.  All  the  accommoda- 
tion sought  or  furnished  was  a  glass  of  drink;  that  which  ac- 
commodated one  never  accommodated  another.  The  plaee  main- 
tained by  the  defendants  was  not  public  or  common,  but  private, 
exclusive  and  individual 

It  is  not  the  public  character  of  accommodation  that  makes  the 
plaee  a  public  place,  because  if  it  was,  then  every  place  in  which 
any  article  is  sold  to  individuals  generally  is  within  the  statute, 
and  no  merchant  in  any  line  of  trade  could  lawfully  decline  to 
sell  to  any  citizen  for  any  reason  not  applicable  alike  to  all. 

Another  idea  that  should  be  applied  in  the  construction  of  this 
statute  is  that  the  phrase  "public  places  of  public  accommoda- 
tion" although  it  is  very  general  in  its  nature,  in  its  special 
meaning  and  application  in  cases  brought  under  it,  it  is  to  be 
limited  by  the  specific  designations  which  precede  it.  And  the 
designations  which  precede  it  are  hotels  and  public  conveyances 
which  are  concededly  of  a  public  character.  And  the  later 
additions  of  hotels,  eating  houses  and  barber  shops  are  much 
more  analogous  to  hotels  and  public  conveyances  so  far  as  their 
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duties  toward  the  public  than  is  a  soda  fountain  or  a  dry  goods 
store  or  a  hardware  store. 

The  conclusion  is  that  a  soda  fountain  is  not  within  the  mean- 
ing of  this  statute,  and  that  a  proprietor  of  such  a  place  has 
the  absolute  right  to  decline  to  sell  to  white,  black,  Gfermau, 
Irish,  Catholic  or  Protestant,  or  any  class  .of  persons  which  he 
may  choose  to  decline  to  serve,  without  giving  rise  to  any  right 
of  action. 

The  motion  for  a  new  trial  is  overruled. 


STATUS  or  PURCHASERS  AT  JUIMCIAL  SAL£  WHO 

FAR.  TO  TAK£  PROPERTY. 

Ck>mmon  Pleas  Court  of  Hamdlton  Ck>unty. 

EUZABBTH  OSTEBFELD  £T  AL  V.  KaTHEBINE  GrIMMINOBB  BT  AL. 


m^Kmm^^l0-' 


Decided,  January,  1912. 

Judicial  8ale9—Purcha»er  Who  Fails  to  Take  Not  in  Contempt^  wJien^ 
Rigor  of  Former  Rulings  Relaxedr— Application  of  the  Doctrine  of 
Caveat  Emptor — Unm^erchantahle  Title — Fair  Dealing. 

In  the  interest  of  justice  and  fair  dealing  a  court,  in  the  exercise  of  a 
sound  discretion,  will  not  punish  as  for  contempt  a  purchaser  at 
judicial  sale  for  declining  to  take  the  property,  where  reasonable 
question  exists  as  to  the  marketability  of  the  title;  and  In  a  par- 
tition sale  the  fact  that  the  decree  was  prematurely  entered  is  a 
sufBcient  ground  for  overruling  a  motion  to  punish  the  purchaser 
for  the  failure  to  take  the  property. 

Oalvin  &  Bauer,  for  motion. 
Frank  H.  Kunkel,  contra. 

Gk)BMAN,  J. 

Heard  on  motion  to  require  purchaser,  Gteorge  Weber,  to  show 
cause  why  he  should  not  be  punished  for  contempt  of  court  for 
failure  to  pay  the  purchase  money. 

This  is  a  proceeding  in  partition.  The  commissioners  ap- 
pointed by  the  court  made  a  return  that  the  property  could  not 
be  divided  by  metes  and  bounds,  and  appraised  the  same  at  $2,- 
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000.  An  order  of  sale  was  duly  issued  and  the  property  pat  up 
and  sold  by  the  sheriff  after  dnly  advertising  the  same.  (3eorge 
Weber  bid  therefor  $1,810  and  the  premises  were  struck  off  to 
him.  He  deposited  $100  on  account  of  the  purchase  price,  and 
has  now  refused  to  pay  the  balance,  $1,710.  PlaintiffB  have  filed 
a  motion  to  require  him  to  show  cause  why  he  should  not  be  pun- 
ished as  for  a  contempt  of  court  in  thus  failing  to  pay  the  bal- 
ance of  said  purchase  money. 

The  question  has  been  argued  and  submitted  to  the  court,  upon 
the  theory  that  the  order  has  issued  and  Weber  is  in  court  by 
himiiftlf  and  counsel  to  show  cause  why  he  should  not  be  held  to 
pay  in  the  money  and  accept  the  property. 

The  purchaser  has  pointed  out  several  defects  which  he  claims 
exist  in  the  title  to  the  property,  but  the  court  is  not  disposed  to 
attach  much,  if  any  importance  to  any  of  these,  except  the  ob- 
jection that  the  petition  fails  to  allege  that  there  are  no  debts  of 
Maria  Katherine  Theis  unpaid,  or  that  there  is  sufficient  person- 
alty out  of  which  to  pay  her  debts,  etc. 

Now  the  record,  the  petition  and  the  decree  for  partition  set 
out  that  the  husband,  Henry  Theis,  died  in  1901  intestate 
leaving  the  premises  described  in  the  petition,  and  that  the 
plaintiff  and  defendants  are  Ids  heirs  at  law,  and  that  they  are 
tenants  in  common  and  entitled  to  partition. 

The  petition  avers  that  if  Henry  Theis  left  a  last  will  and  tes- 
tament and  the  same  be  still  in  existence,  the  said  Maria  Kathe- 
rine Theis  was  the  sole  beneficiary  thereunder. 

The  petition  was  filed  December  10,  1910,  one  month  after  the 
death  of  Maria  Katharine  Theis,  and  a  decree  of  partition  was 
entered  April  20, 1911,  within  one  year  of  her  death. 

The  evidence  or  the  agreed  statement  of  counsel  on  this  motion 
shows  that  after  the  filing  of  the  petition  herein,  the  last  wiU 
of  Henry  Theis  was  produced  and  probated  in  this  county 
about  September  22d,  1911,  and  by  its  provisions  the  widow, 
Maria  Katherine  Theis,  was  his  sole  devisee,  and  the  property 
in  question  was  thereby  devised  to  her.  The  sale  to  Weber  by 
the  sheriff  was  made  on  June  22d,  1911. 

By  the  provisions  of  Section  12028,  General  Code,  a  partition 
of  an  estate  which  comes  to  the  tenants  in  conmion  by  descent 
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or  devise,  can  not  be  ordered  by  the  court  within  one  year  from 
the  death  of  such  person,  unless  the  petition  set  forth  and  it  be 
proved  that  all  debts  against  the  estate  are  paid  or  secureed  to  be 
paid,  or  that  the  personal  property  of  the  decedent  is  sufficient 
to  pay  them. 

Now  as  to  Maria  Katherine  Theis,  through  whom  these  tenants 
in  common  hold,  there  was  neither  such  an  allegation  nor  such 
proof,  although  the  decree  was  taken  within  one  year  of  her 
death.  I  am  of  the  opinion  that  the  court  had  no  jurisdiction  to 
decree  the  partition  at  the  time  it  was  entered  in  this  case.  At 
least,  because  of  the  premature  entering  of  the  decree,  I  am  of 
the  opinion  that  the  purchaser  was  justified  in  objecting  to  the 
sufficiency  or  marketableness  of  the  title. 

Now  it  is  true  that  under  Section  11687,  Gfeneral  Code,  a  pur- 
chaser may  be  punished  as  for  a  contempt  for  refusing  to  pay 
in  the  purchase  money. 

It  is  also  true  that  even  if  the  purchase  money  be  paid  in,  it 
is  a  matter  resting  in  the  sound  discretion  of  the  court,  whether 
or  not  it  will  confirm  a  sale  on  motion  to  confirm  or  motion  to 
set  aside  the  sale.  See  Section  11688,  Gfeneral  Code,  as  to  writs 
of  execution,  sale  and  confirmation,  and  this  section  also  applies 
to  all  judicial  sales.  See  also  Section  12038  as  to  confirmation  of 
sales  in  partition.  Under  the  facts  in  this  case,  I  do  not  think 
that  a  court  should  require  the  purchaser  to  take  the  property 
or  pay  in  the  purchase  money,  if  the  court  has  any  discretion 
in  the  matter,  or  the  purchaser  has  any  standing  in  the  court  to 
resist  the  confirmation  of  the  sale  or  the  order  to  require  him  to 
pay  into  court.  There  is  a  confiict  of  opinion  in  this  state  as 
to  the  question  of  whether  or  not  a  purchaser  has  any  standing 
in  court  to  object  to  the  confirmation  of  the  sale.  But  it  seems 
to  be  well  settled  that  the  court  has  a  sound  discretion  to  con- 
firm or  set  aside  a  judicial  sale  whether  the  purchaser  has  a 
standing  in  court  or  not.  See  L,  7.  <fe  T,  Co,  v.  Ooodin,  TOO.  S., 
557,  where  the  court  on  page  566  says : 

*'A11  such  sales  (judicial  sales)  whether  by  judgment  or 
decree  are  regulated  by  the  same  statute,  and  the  power  of  the 
courts  is  very  properly  limited  to  a  confirmation  or  vacation 
of  the  sale  as  to  which  they  are  to  exercise  sound  legal  discretion, 
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and  in  which  all  parties,  the  plaintiff,  the  defendant  and  the 
porehaser  may  be  heard.  The  power  is  to  confirm  or  set  aside, 
bat  not  to  modify  the  sale  or  its  terms. 


jf 


See  also  Meekunics  8.,  B.  d;  L.  An^n  v.  0*Conner  29th  O.  S., 
651,  where  the  conrt  on  page  656  says: 

''If  before  the  sale  was  confirmed  by  the  court,  the  defendant 
(the  pnrehaaer)  had  applied  for  relief  and  had  moTcd  the 
coort  to  set  aside  the  sale,  the  court  in  its  discretion  might  have 
done  so,"  etc 

To  the  same  effect  is  Dresbaek  ▼.  Stein,  41st  O.  S.,  70,  page 
78.  Other  cases  to  the  same  effect  might  be  cited  from  other 
states,  but  I  am  satisfied  that  the  eases  cited  establish  the  rule 
that  the  court  has  a  sound  discretion  to  confirm  or  set  aside  a 
judicial  sale  on  motion  to  confirm  or  set  aside. 

Now  there  appears  to  be  no  unanimity  of  opinion  in  this  state 
as  to  the  right  of  a  purchaser  to  be  heard  either  in  faTor  of  or 
against  the  confirmation  of  a  judicial  sale,  although  the  rule  out- 
side of  this  state  seems  to  be  quite  firmly  established,  that  in  the 
interests  of  justice  and  fair  dealing,  he  has  and  should  have 

that  right 

In  Corcoran  ▼.  Pacific  B.  Ass^n,  5  BuIL,  712  Judge  Avery, 
announcing  the  opinion  of  the  district  court  of  this  county, 
hdd  that  the  purchaser  had  no  standing  in  court  to  be  heard 
<m  the  confirmation  of  the  sale.  And  to  the  same  effect  is  the 
case  of  Brickdl  v.  Miles.  2  X.P.(N.S.).  153  a  decision  by  Judge 
Bigger  of  the  Franklin  Common  Pleas  Court 

But  the  general  term  of  the  superior  court  in  MarduM  v. 
Fltnn,  1  C.  S.  C.  Eep.,  held  that  the  purchaser  has  a  standing 
in  a  court  and  a  right  to  be  heard  and  object  to  the  confirmation 
of  the  sale,  or  to  urge  its  confirmation,  and  this  decision  appears 
to  me  to  be  in  accord  with  the  statements  of  the  Supreme  Court 
in  the  cases  above  cited  (10  Ohio  State  and  29  Ohio  State),  and 
also  in  accordance  with  the  dictates  of  natural  justice  and  the 
rule  that  the  courts  should  seek  to  do  justice  between  all  the 
parties  or  persons  interested  in  the  subject-matter  of  the  litiga- 
tion. 


886  HAMILTON  COUNTY  COMMON  PLEAS. 


OstMeld  Y.  Grlmminger.  [VoL12  (N.S.) 


There  is  no  doubt  of  the  correctness  and  universality  of  the 
rule  of  caveat  emptor  applying  to  purchasers  at  judicial  sales 
in  all  its  rigor,  but  this  does  not  mean  that,  before  confirmation, 
a  purchaser  may  not  be  relieved  from  taking  real  estate  pur- 
chased by  him  at  such  sale,  if  there  be  a  question  of  the  market- 
ableness  of  the  title  or  the  jurisdiction  of  the  court  to  decree 
the  sale. 

After  confirmation,  he  can  not  be  relieved  because  of  this 
hard  rule  that  the  purchaser  buys  at  his  peril,  and  takes  only 
such  title  as  the  sheriff  has  to  give. 

There  are  many  instances  of  unreported  cases  in  our  local 
courts,  wherein  the  court  relieved  the  purchaser  from  takiiig 
the  property  bought  by  him  at  judicial  sale.  I  should  be  very 
loth  to  confirm  a  judicial  sale,  if  there  was  any  reasonable  ques- 
tion as  to  the  marketability  of  the  title.  I  think  there  are  reason- 
able grounds  in  this  case  for  the  purchaser's  attitude,  and  al- 
though I  might  punish  him  for  refusing  to  pay  in  the  purchase 
money,  because  strictly  and  technically  speaking  he  may  be 
bound  to  pay  in,  because  he  bid  upon  the  property  and  it  was 
struck  off  and  sold  to  him,  and  his  failure  to  pay  the  sheriff  is  a 
contempt  of  court,  in  that,  his  conduct  in  bidding  and  not  taking 
the  property  and  paying  therefor,  is  an  interference  with  the 
processes  and  proceedings  of  the  court;  nevertheless,  if  on  a 
motion  to  confirm  this  sale,  or  a  motion  to  set  it  aside  I  would 
not  confirm  the  sale,  the  purchase  money  would  have  to  be  re- 
turned to  the  purchaser. 

It  is  not  the  desire  of  this  court,  nor  should  it  be  the  purpose 
of  any  judge,  to  inflict  punishment  on  any  one  merely  for  the  sake 
of  punishing,  if  no  practical  or  salutary  result  would  follow  the 
punishment.  In  this  case,  I  am  of  the  opinion  that  substantial 
justice  and  fairness  requires  this  sale  to  be  set  aside,  and  the 
record  of  the  case  put  into  such  shape  as  will  leave  no  reasonable 
grounds  of  objection  to  the  subsequent  purchasers — if  such  there 
may  be — of  these  premises. 

In  view  of  the  opinion  here  expressed,  I  do  not  think  that  a 
rule  should  issue  to  require  the  purchaser,  Weber,  to  show 
cause  why  he  should  not  be  punished  as  for  a  contempt,  and  the 
motion  for  the  rule  will  therefore  be  overruled. 
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TmANSnCH  or  COUNTY  FUNDS. 

Oommoii  Pleas  Coart  of  Franklin  Cbonty. 

The  State  of  Ohio,  ex  bel  Edwabd  C.  Turner,  PB06EciniNG 
Attobmet,  v.  Feed  M.  Saybe,  as  Auditor  of  Frankuk 

County,  et  ai*. 

Decided*  Deconber  26,  1911. 

Auikonip  of  County  CommiiHonerg  and  AmdUor  to  Tranufer  Fundt — 
Power*  Mu9t  be  Strictiy  Congtnted — ^ProoRfarv  in  Comwum  Pleaa  for 
Obtaining  an  Order  for  Transfer— Bshaugted  Funds — Unexpended 
BoliMcer— By  Whom  Funds  May  Be  Transferred — Tocet  from 
Bpedfte  Levies — Transfer  of  Surplus  from  Special  Loams — Sections 
tUS,  5699,  5654,  iS296  and  257i. 

There  is  no  statatoiy  authority  whereby  the  oonnty  commUsionerB  and 
anditor,  for  the  purpoee  of  meetins  present  needs  by  repBenishinE 
ftThinmiiMi  funds,  may  transfer  to  such  funds  eith«>  receifits  In  bulk 
from  undivided  taxes,  or  from  the  sale  oi  bonds  issued  for  a  speoillc 
purpose,  or  f^m  duplicate  tax  payments,  or  from  the  floatiuE  debt, 
depository  interest  or  election  funds,  and  an  attempt  so  to  do  Is 
▼oid,  and  moneys  so  attempted  to  be  transferred  should  be  restored 
to  the  funds  to  which  they  belong;  but  funds  arisfuE  from  fees 
paid  into  county  offices  may  be  so  transfored. 

Edivard  C.  Turner,  Herbert  C  Skermany  Henry  S.  Ballard, 
Wilbur  E.  King  and  John  O.  Price,  for  plaintiff. 
Charles  J.  Preizman,  contra. 

Bigger,  J. 

This  action  is  brought  by  the  prosecuting  attorney  nnder 
favor  of  Section  2921  of  the  Greneral  Code,  which  makes  it  the 
duty  of  the  proBecoting  attorney,  when  he  is  satisfied  that  funds 
of  the  oonnty  in  the  hands  of  the  county  treasurer  or  belonging 
to  the  county  are  about  to  be  or  have  been  misapplied,  to  apply 
to  the  court  for  an  order  restraining  such  misapplieation. 

Without  undertaking  to  state  all  of  the  averments  of  the  peti- 
tition.  it  is  averred  in  substance  that  in  seventeen  of  the  county 
funds  there  is  an  overdraft  amounting  to  the  sum  of  $233,741.44. 
It  is  then  stated  that  there  should  be  in  the  treasury  at  the  time 
of  the  filing  of  the  petition  in  certain  funds,  naming  them,  the 
sum  of  $515,063.75.  and  that  in  fact  there  is  in  the  treasury  al- 
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together  in  cash,  including  the  amount  in  depositaries,  a  total 
sum  of  $447,455.38,  leaving  a  deficit. in  these  funds  as  a  result  of 
such  overdrafts  of  $67,618.37.  It  is  then  stated  that  the  county 
commissioners  have  attempted  by  resolution  to  transfer  to  the 
general  county  fund  the  following  sums  from  the  following 
funds: 

Duplicate  Tax  Payments   $  1,033.19 

King  Avenue  Bridge  Fund 40,000.00 

Cleveland  Avenue  Bridge  Fund 30,000.00 

Tax  Inquisitor's  Fee  Fund 52,531.81 

Election  Fund 1,000.00 

Floating  Debt  Fund 296.42 

Depositary  Interest  Fund   10,121.75 

Amity  Road  Fund *  40,000.00 

Delinquent  Tax  Collections 39,000.00 

It  is  then  stated  thftt  all  of  these  funds  except  the  Amity  road 
fund  and  the  delinquent  tax  fund  are  the  same  funds  before  men- 
tioned which  should  be  in  the  county  treasury,  and  that  all  of  the 
monies  in  said  funds  had  been  certified  to  by  the  county  auditor 
as  being  in  the  treasury  and  contracts  had  been  made  on  the  faith 
of  such  certifications  except  the  Amity  road  fund  and  the  delin- 
quent tax  fund.  It  is  then  stated  that  as  to  the.  Amity  road  fund 
there  has  also  been  a  certificate  of  the  auditor  that  the  money 
is  in  the  treasury,  and  that  a  contract  has  been  made  on  the 
strength  of  such  certification ;  that  the  fund  of  $39,000  represents 
the  collection  of  delinquent  personal  taxes.  It  is  further  averred 
that  the  resolution  is  illegal  and  void,  and  that  there  is  no  war- 
rant in  law  for  such  transfers,  and  that  there  will  not  be  money 
sufficient  to  reimburse  such  funds  from  the  next  collection  of 
taxes.  It  is  then  stated  that  by  a  second  resolution  the  county 
commissioners  and  auditor  attempted  to  transfer  the  following 
sums  from  the  funds  named  to  the  general  county  fund : 

West  Fifth  Avenue $  4,363.27 

East  Broad  Street  ; 6,881.24 

North   High   Street    1,921.37 

North   Broadway    8,672.64 

Fifteenth  Avenue   8,870.75 

Auditor's  Fee  Fund 15,718.36 

Treasurer's  Fee  Fund   21,527.25 

Sheriff's  Fee  Fund 2,515.00 
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Recorder's  Pee  Pond 21,418.67 

Clerk  of  Court's  Pee  Pund 4,981.69 

Probate  Judge's  Pee  Pund 11,013.84 

It  is  then  stated  that  the  board  of  county  commissioners  and 
the  auditor  had  a  right  to  make  transfers  out  of  these  funds  to 
the  general  fund,  but  the  exact  amount  of  such  funds  which  th^ 
had  a  right  to  transfer  the  relator  is  not  informed,  and  that  he 
has  not  the  time  to  ascertain  the  amount  before  an  irreparable 
injury  will  be  done.  It  is  then  stated  that  by  a  third  resolution 
the  county  commissioners  and  auditor  have  attempted  to  make 
transfers  from  the  general  county  fund  to  certain  other  county 
funds,  naming  them,  in  a  total  amount  of  about  $150,000.  This, 
it  is  stated,  is  illegal  and  void  for  the  reason  that  there  is  no 
money  in  the  general  county  fund,  and  that  said  general  county 
fund  is  overdrawn  to  the  extent  of  more  than  $109,000.  It  is 
averred  that  there  is  no  money  in  process  of  collection  which  can 
be  applied  to  liquidate  such  transfers.  The  relator  prays  that 
the  treasurer  may  be  enjoined  from  misapplying  such  funds  or 
any  part  of  the  same,  and  that  the  commissioners  and  the  auditor 
shall  be  enjoined  from  transferring  or  attempting  to  transfer  or 
taking  any  further  steps  towards  transferring  any  of  the  funds 
mentioned. 

The  defendants  have  answered  jointly  and  admit  the  over- 
drafts stated  in  the  petition  in  the  seventeen  funds  named,  and 
that  it  amounts  to  $22,741.44.  They  admit  that  the  total  amount 
of  cash  in  the  treasury  and  depositaries  is  correctly  stated,  except 
that  the  amount  of  cash  in  the  treasury  is  $23,455.38,  being  $1,000 
in  excess  of  the  amount  stated  in  the  petition.  They  admit  that 
bonds  have  been  sold  and  cash  has  come  into  the  treasury  in  the 
amount  stated  in  the  petition,  and  that  there  was  also  in  the 
treasury  the  amounts  stated  in  the  petition  in  certain  other  funds, 
making  a  total,  as  alleged  in  the  petition,  of  money  which  should 
be  in  the  treasury  of  $515,063.75 ;  and  that  owing  to  the  fact  that 
the  levies  made  in  1910  and  preceding  years  were  insufficient  to 
pay  the  exx>enses  of  the  county,  and  owing  to  the  fact  that  the 
L^^ature  had  imposed  an  exx)ense  of  about  $100,000  upon  the 
county  as  the  cost  of  the  quadrennial  appraisement,  there  was 
not  enough  money  in  the  treasury  to  pay  all  of  said  funds  by  the 
sum  of  about  $67,000,  not  taking  into  account  the  sum  of  about 
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$41,000  in  the  treasury  derived  from  delinquent  tax  collections. 
The  defendants  then  state  that  there  is  now  owing  to  the  oonnty 
and  the  county  will  receive  for  work  already  done  and  paid  for 
by  the  county  a  total  sum  of  $73,361.57,  and  that  there  are  no 
outstanding  bonds  or  obligations  against  this  amount,  and  that 
this  amount  will  certainly  come  into  the  treasury;  that  there  is 
also  a  large  amount  of  money  owing  to  the  county  for  the  improve- 
ment of  certain  streets,  from  which  source  about  twenty-five 
thousand  dollars  was  collected  during  the  last  year,  but  that  the 
amount  which  will  be  realized  during  the  present  year  can  not  be 
stated;  and  that  there  are  no  outstanding  bonds  or  obligations 
against  this.  Furthermore  that  at  the  close  of  the  year  1910, 
there  was  remaining  unpaid  taxes  on  real  estate  in  a  sum  in  ex- 
cess of  $76,000,  and  a  sum  of  $158,926.26  remaining  unpaid  on 
personal  property ;  that  these  are  now  in  process  of  collection,  and 
that  when  collected  the  county  will  receive  its  proportion  of  the 
same.  The  defendants  admit  the  passage  of  the  resolution  in 
question,  and  deny  the  other  averments  of  the  petition.  The  de- 
fendants then  state  that  there  were  in  each  of  the  funds  mentioned 
in  the  second  resolution  above  referred  to  the  sums  of  money 
transferred,  and  in  some  of  them  more  than  the  amount  trans- 
ferred ;  that  in  each  case  the  funds  represent  the  surplus  of  the 
net  proceeds  of  a  special  tax  or  the  proceeds  of  a  loan  for  a  spe- 
cial purpose,  and  that  the  sums  transferred  were  not  needed  for 
the  purpose  for  which  the  tax  was  levied  or  the  loan  made.  As 
to  the  resolution  first  above  mentioned  the  defendants  say  that 
the  amount  transferred  from  the  several  funds  to  the  general 
fund  will  not  be  needed  until  after  the  period  fixed  by  law  for 
the  first  payment  of  taxes.  They  state  that  after  these  transfers 
to  the  general  fund  there  was  in  that  fund  the  sum  of  $152,760.75 
in  excess  of  that  which  would  be  needed  for  the  purposes  of  the 
fund  until  after  the  period  fixed  by  law  for  the  next  payment  of 
taxes,  and  that  such  funds  to  which  the  transfers  were  made  were 
exhausted,  and  that  the  funds  transferred  to  said  exhausted  funds 
were  needed.  The  defendants  state  that  they  took  this  action 
to  protect  the  credit  of  the  county  and  to  save  the  interest  which 
would  otherwise  accrue  on  unpaid  warrants.  The  defendants  say 
they  wish  the  matter  to  be  determined  by  the  court,  and  that  it 
may  be  found  that  they  have  not  misapplied  any  funds,  and  that 
the  action  against  them  may  be  dismissed. 
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A  reply  was  filed,  bnt  it  is  nimecessary  that  I  shonld  state  the 
avennentB  contained  therein,  as  it  raises  no  new  issae  material 
to  the  determination  of  the  question  submitted  to  the  court. 

It  is  apparent  from  the  statements  of  the  petition  which  are 
admitted  by  the  answer  that  the  county  finances  are  in  a  somewhat 
embarrassing  condition.  The  evidence  does  not  disclose  Ithe 
cause  of  this,  but  it  is  said  in  the  answer  that  it  is  due  to  the 
fact  that  there  was  not  a  sufficient  tax  levy  made  in  the  year  1910 
and  preceding  years  to  meet  the  current  expenses  of  the  county, 
and  that  an  extraordinary  expenses  was  imposed  upon  the  county 
in  the  year  1910  by  reason  of  the  quadrennial  appraisement. 
This  is  not  denied  by  the  relator,  except  that  in  the  reply  it  is 
stated  that  the  quadrennial  appraisement  did  not  cost  the  county 
the  sum  of  $100,000.  It  is  not  material,  however,  to  the  deter- 
mination of  the  question  submitted  to  the  court  to  trace  the  con- 
dition to  its  source,  as,  in  the  language  of  an  eminent  statesman, 
it  is  a  condition  and  not  a  theory  which  conf  nmts  Franklin  county 
at  this  time.  The  county  funds  are  overdrawn  to  a  large  amount 
and  there  is  not  sufficient  money  now  in  the  treasury  to  supply 
these  funds,  and  this  shortage  will  necessarily  be  very  consid- 
erably increased  before  the  taxes  now  in  process  of  collection  will 
be  available,  which  wiU  not  be  until  about  the  first  of  March.  To 
add  to  the  embarrassment  of  the  situation,  the  L^idature  at  its 
last  session  passed  what  is  known  as  the  Smith  one  per  cent,  tax 
law,  which  limits  the  levy  of  taxes  to  ten  mills  for  all  purposes, 
with  a  proviso  that  by  a  vote  of  the  people  this  may  be  increased  to 
fifteen  miUs.  Furthermore  the  statute  limits  the  gross  amount 
of  taxes  which  may  be  assessed  in  the  year  1911  to  the  amount 
which  was  assessed  in  the  year  1910,  which  it  appears  was  largely 
insufficient  to  pay  the  expeDaes  of  that  year.  Furthermore  Sec- 
tion 5649-3c[,  being  a  part  of  the  Smith  one  per  cent,  law,  provides 
that  at  the  beginning  of  each  fiscal  half  year  the  various  boards 
mentioned  in  Section  5649-3a,  which  includes  the  county  commis- 
sioners, shall  make  appropriations  for  each  of  the  several  objects 
for  which  money  is  to  be  provided  from  the  monies  known  to  be  in 
the  treasury  from  the  collections  of  taxes  and  all  other  sources  of 
revenue,  and  all  expenditures  within  the  following  six  months 
shall  be  made  from  and  within  such  appropriations  and  balances 
thereof,  but  no  appropriation  shall  be  made  for  any  purpose  not 
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set  forth  in  the  annual  budget,  nor  for  a  greater  amount  for  such 
purpose  than  the  total  amount  fixed  by  the  budget  commissioners, 
exclusive  of  receipts  and  balances. 

It  is  apparent  from  the  evidence  before  the  court  that  it  will 
require  rigid  economy  on  the  part  of  the  county  during  the  com- 
ing year  to  enable  it  to  meet  its  current  excuses  from  the  tax 
levy  made  in  1911  and  now  in  process  of  collection,  and  there  will 
probably  be  no  surplus,  or  at  least  not  sufficient,  after  the  pay- 
ment of  the  expenses,  to  reimburse  the  depleted  funds. 

It  is  proper  that  I  should  say  in  this  connection  that  there  is  no 
claim  here  that  any  of  this  shortage  in  the  funds  was  not  ex- 
pended for  the  benefit  of  the  tax-payers  of  Franklin  county.  A 
very  large  amount  of  money  was  spent  the  past  year  in  the  mak- 
ing of  good  roads,  and  far  in  excess  of  the  expenditure  for  that 
purpose  made  in  the  past ;  and  it  is  not  denied  that  the  making  of 
the  quadrennial  appraisement  entailed  a  heavy  expense  on  the 
county.  It  is  simply  a  case,  it  seems,  where  the  county  did  not 
levy  and  collect  a  sufficient  amount  of  taxes  to  meet  the  expenses 
of  the  past  year,  and  this  was  probably  true  for  preceding  years. 

That  some  very  troublesome  questions  will  be  presented  as 
a  result  of  this  situation  is  apparent.  It  would  be  gratuitous, 
however,  upon  the  part  of  the  court  to  undertake  to  anticipate 
what  these  may  be  and  how  they  should  be  met,  except  in  so  far 
as  they  are  involved  in  the  determinaiton  of  the  question  pre- 
sented here  for  decision.  It  never  aids,  but  only  leads  to  further 
embarrassment  and  confusion  for  a  court  to  go  beyond  the  deci- 
sion of  the  question  submitted.  It  is  not  the  province  of  the 
court  to  give  legal  advice  except  in  those  cases  provided  by  the 
statute  which  authorize  certain  fiduciaries  to  appeal  to  the  court 
for  advice  in  the  discharge  of  their  trust. 

It  is  scarcely  necessary  that  I  should  say  that,  of  course,  the 
county  of  Franklin  will  be  compelled  to  pay  its  legal  obligations, 
and  neither  the  Smith  law  nor  any  other  law  can  be  permitted  to 
require  the  county  to  repudiate  its  legal  obligations.  It  is  to  be 
hoped,  however,  that  this  law,  which  is  one  enacted  for  the  pro- 
tection of  the  tax-payers  against  the  extravagant  expenditures 
of  public  funds,  can  be  so  construed,  together  with  the  other  laws, 
as  to  enable  the  county  to  meet  all  its  legal  obligations.  But  as  I 
view  the  question  here  submitted,  it  is  not  to  be  disposed  of  by  a 
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eonsideration  of  the  difficulties  which  will  confront  the  county  in 
the  fatore.    ''Sufficient  unto  the  day  is  the  evil  thereof." 

The  question  here  submitted  for  decision  is :  Does  the  law,  as  it 
stands,  authorize  the  defendant  board  of  commissioners  and  audi- 
tor to  make  the  transfer  of  the  funds  covered  by  these  resolutions 
to  other  funds  which  are  exhausted,  to  meet  the  present  needsf 
The  question  here  presented  is  one  which,  as  I  view  it,  must  be  de- 
termined by  a  construction  of  the  various  statutes  on  the  subject 
of  the  transfer  of  funds;  and  in  construing  the  laws  relating  to 
the  powers  of  the  county  officers  the  rule  upon  the  subject  of 
their  powers  must  be  kept  constantly  in  view.  Corporations, 
whether  strictly  such  or  only  quari  corporations,  are  limited  in 
the  exercise  of  powers  to  those  specificaUy  conferred  upon  them 
by  law,  and  those  necessarily  incident  to  the  exerdse  of  the 
powers  granted.    7  0.,  part  1,  p.  232. 

Judge  Brinkerhoff  says  in  Cammissianers  v.  Mighels,  7  O.  S., 
116: 

"Neither  a  county  nor  the  board  of  commissioners  of  a  county 
is  a  corporation  proper;  it  is  at  most  but  a  local  organization 
which,  for  purposes  of  dvil  administration,  is  invested  with  a 
few  functions  characteristic  of  corporate  existence.  But  it  is  an 
established  rule,  that  a  grant  of  powers  to  a  corporation  proper 
shall  be  strictly  construed,  and  it  seems  to  us  that  this  rule  is  at 
least  equally  applicable  in  any  inquiry  into  the  powers  and 
capacities  of  a  quaH  corporation,  whose  powers  and  functions 
are,  from  their  very  nature  and  object,  more  strictly  limited  than 
those  of  a  corporation  proper." 

This  doctrine  is  so  clearly  established  that  no  one  has  seen 
fit  to  question  it  since  that  time.  I  come,  therefore,  to  a  consid- 
eration of  the  statutes  on  the  subject  of  the  right  and  power  of 
the  commissioners  and  auditor  to  take  the  action  which  the  an- 
swer admits  they  have  taken.  In  the  determination  of  this  ques- 
tion it  is  necessary  to  construe  several  sections  of  the  statutes 
which  relate  to  the  subject  of  the  transfer  of  county  funds  from 
one  fund  to  another. 

Section  5699  of  the  General  Code  provides : 

"The  county  auditor  shall  carefully  ascertain  the  net  amount 
of  taxes  collected  for  each  particular  purpose.  A  specific  fund 
shall  not  be  used  for  any  other  purpose  than  that  for  which  it 
was  levied  until  such  purpose  has  been  satisfied." 
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This  statute  has  been  long  on  the  statute  books.  It  will  be 
found  in  the  56  0.  L.,  at  page  175,  Section  5,  and  was  passed  in 
1859.  It  is  the  claim  of  the  prosecutor  that  this  section  forbids 
the  transfer  of  these  funds. 

Section  2443  of  the  Qeueral  Code  provides: 

"The  county  commissioners  may  transfer  an  unexpended  bal- 
ance of  any  fund,  raised  for  the  purpose  of  erecting  public  build- 
ings, remaining  in  tlie  treasury,  to  any  other  fund,  or  to  any 
other  purpose  for  which  money  is  needed  by  the  county.  If 
there  is  a  fund  in  such  treasury  that  has  been  levied  and  collected 
for  a  special  purpose,  and  such  fund,  or  a  part  thereof,  will  not 
be  needed  for  such  purpose  until  after  the  period  fixed  by  law 
for  the  next  payment  of  taxes,  and  any  of  the  other  funds  of 
the  county  are  exhausted,  the  commissioners  may  transfer  such 
special  fund,  or  such  part  thereof  as  is  needed  to  such  exhausted 
fund,  and  reimburse  such  special  fund  from  the  taxes  levied  for 
such  other  fund,  as  soon  as  they  are  collected." 

This  act  will  be  found  in  66  O.  L.,  52,  Section  16,  passed  in 
1869,  ten  years  later  than  the  other  statute.  This  act  being 
passed  subsequent  to  Section  5699  of  the  General  Code  neces- 
sarily modifies  that  section  to  the  extent  therein  provided. 

Section  5654  provides: 

'*When  there  is  in  the  treasury  of  any  city,  village,  county, 
township,  or  school  district,  a  surplus  of  the  proceeds  of  a  spe- 
cial tax,  or  of  the  proceeds  of  a  loan  for  a  special  purpose,  which 
is  not  needed  for  the  purpose  for  which  the  tax  was  levied  or 
the  loan  made,  it  may  be  transferred  to  the  general  fund  by  an 
order  of  the  proper  authorities  entered  on  their  minutes." 

This  act  will  be  found  in  the  75  0.  Ij.,  at  page  132,  passed  in 
1878. 
Section  2296  of  the  General  Code  provides: 

**The  county  commissioners,  infirmary  directors  of  a  county 
or  municipality,  township  trustees,  the  board  of  education  of  a 
school  district  or  the  council  or  other  board  having  the 
legislative  power  of  a  municipality,  may  transfer  public 
funds  under  the  supervision,  from  one  fund  to  another,  or  to  a 
new  fund  created  under  their  respective  supervision,  in  the  man- 
ner hereinafter  provided,  which  shall  be  in  addition  to  all  other 
procedures  now  provided  by  law." 
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This  act  will  be  found  in  95  O.  L.,  371,  Sections  1  and  2,  and 
was  passed  in  1902.  This  section  and  the  following  sections  of 
the  General  Code,  to  and  including  Section  2302,  provide  briefly 
that  where  the  county  commissioners  by  resolution  declare  there 
is  a  necessity  for  a  transfer  of  funds  from  one  fund  to  another, 
a  petition  shall  be  filed  in  the  court  of  common  pleas.  These 
sections  provide  for  the  procedure  in  this  court  upon  the  filing 
of  such  i>etition,  and  that  the  court,  if  it  finds  there  are  good  rea- 
sons for  making  the  transfer,  may  so  order. 

This  statute  relating  to  transfers  upon  the  order  of  the  court 
of  common  pleas  was  passed  subsequent  to  the  others,  and- pro- 
vides a  more  elastic  scheme  of  transfers  than  had  been  before 
provided,  and  VQ^ts  a  large  discretion  in  the  court  in  the  order- 
ing of  such  transfers.  This  discretion  thus  vested  in  the  court, 
it  is  apparent  from  the  reading  of  the  several  statutes,  was  not 
vested  in  the  county  commissioners  and  the  auditor,  but  their 
powers  in  that  regard  are  strictly  limited  to  the  cases  provided 
by  the  statute,  and  the  grant  is  to  be  strictly  construed. 

It  is  the  claim  of  the  prosecuting  attorney,  as  I  understand 
him,  that  such  transfers  can  only  be  made  upon  an  order  of  the 
common  pleas  court.  It  is  his  claim  that  the  language  of  Sec- 
tion 5654,  ''may  be  transferred  to  the  general  fund  by  an  order 
of  the  proper  authorities  entered  on  their  minutes,''  has  refer- 
ence to  the  court  of  common  pleas ;  but  this  Section  5654  was  en- 
acted long  prior  to  Section  2296,  and  at  a  time  when  the  court 
was  clothed  with  no  jurisdiction  over  the  subject  of  the  trans- 
fer of  funds.  Furthermore,  Section  5654,  as  originally  enacted, 
provided  that  ''the  authorities  having  in  charge  the  disbursement 
of  such  funds  are  hereby  authorized  and  required  to  cause  such 
funds  to  be  transferred  by  resolution  duly  entered  upon  the 
record  of  their  respective  boards,  to  the  general  revenue  fund." 
This  act  was  amended  in  1896,  and  the  phraseology  slightly 
changed;  that  is,  the  language,  "entered  upon  the  records  of 
their  respective  boards,"  was  changed  to,  "an  order  of  the 
proper  authorities  entered  on  their  minutes."  TMs  change  in 
phraseology  clearly  did  not  change  the  meaning  of  the  statute, 
and  the  reference  to  the  proper  authorities  is  to  the  county  com- 
missioners, and  the  order  to  be  entered  is  to  be  entered  on  their 
minutes. 
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The  resolution  of  the  commissioners  which  transferred  the  bal- 
ance of  the  funds  remaining  from  the  West  Fifth  avenue  im- 
provement fund  and  the  East  Broad  street  improvement  and 
North  High  street  improvement  and  North  Broadway  improve- 
ment and  the  Fifteenth  avenue  improvement  is,  as  to  these  funds, 
clearly  authorized  by  the  provisions  of  Section  5654.  As  to  the 
remaining  funds  covered  by  that  resolution,  their  action  is  clearly 
authorized  by  the  provisions  of  Section  2985  of  the  General  Code, 
which  authorizes  the  transfer  of  the  fee  funds  by  the  county 
officers  to  the  general  fund.  I  find,  therefore,  that  as  to  this 
resolution,  the-  action  of  the  county  officers  in  making  the  trans- 
fer was  in  accordance  with  law. 

Coming  then  to  a  eonsideration  of  the  action  of  the  commis- 
sioners in  undertaking  to  transfer  the  funds  covered  by  the  other 
resolution,  I  find  that  it  covers  funds  realized  from  the  sale  of 
bonds,  from  delinquent  tax  payments,  from  the  election  fund, 
fioating  debt  fund,  depositary  interest  fund,  and  undivided  taxes. 

First,  as  to  the  right  and  power  of  the  commissioners  to  trans- 
fer undivided  taxes  to  exhausted  funds:  This  authority,  if  it 
exists,  can  not  of  course  be  found  in  Section  5654,  which  only 
authorizes  the  transfer  of  unexpended  balances.  It  is  claimed 
the  authority  is  found  in  Section  2443,  which  authorizes  a  tem- 
porary transfer  of  funds  to  exhausted  funds.  This  act  was 
passed,  as  I  have  stated,  in  1869. 

Section  2571  of  the  General  Code  was  passed  in  1904,  and 
provides: 

^'When  any  fund  is  exhausted,  the  county  auditor  and  treas- 
urer shall  make  an  estimate  of  the  amount  of  money  belonging 
to  such  fund  which  has  been  collected  as  taxes  and  credited  to 
the  undivided  tax  funds  in  the  treasury.  If  the  commissioners 
deem  it  advisable  by  an  order  entered  on  their  journal,  they  may 
authorize  the  auditor  and  treasurer  to  transfer  from  such  un- 
divided tax  funds  to  the  fund  so  exhausted  an  amount  not  to 
exceed  three-fourths  of  the  amount  so  estimated  to  belong  to  the 
exhausted  fund.  At  the  next  semi-annual  distribution  of  taxes 
the  amount  so  transferred  shall  be  deducted  from  the  total 
amount  found  to  be  due  such  fund.*' 

Even  if  it  should  be  conceded  that  Section  2443  authorized  a 
temporary  transfer  of  the  whole  amount  of  these  undivided  taxes^ 
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this  act  passed  sabseqnent  to  Section  2443  must  of  necessity  re- 
peal by  implication  Section  2443  as  to  undivided  taxes.  For, 
this  h&ng  the  last  expression  of  the  legislative  will  covering  the 
subject  of  the  temporary  transfer  of  undivided  taxes,  limits  the 
power  of  the  commissioners  to  a  transfer  temporarily  of  only 
three-fourths  of  the  amount  estimated  to  belong  to  the  exhausted 
fund.  But,  as  I  construe  Section  2443,  it  can  not  be  made  to 
cover  these  funds.  Section  2443  authorizes  the  transfer  of  funds 
levied  and  collected  for  a  special  purpose,  while  these  undivided 
taxes  are  not  such  a  fund.  I  conclude,  therefore,  that  by  no 
construction,  either  liberal  or  strict,  has  the  Legislature  author- 
ized the  transfer  of  these  undivided  taxes  in  bulk,  and  that  the 
attempt  to  do  so  by  the  commissioners  was  unauthorized  and  void, 
because  beyond  their  power. 

Coming  next  to  the  proceeds  of  bond  sales:  Does  Section  2443 
authorize  the  transfer  of  these  funds  T  This  section  first  provides 
that  the  county  commissioners  may  transfer  the  unexpended  bal- 
ance of  any  fund  raised  for  the  purpose  of  erecting  public  build- 
ings in  the  treasury  to  any  other  fund  or  to  any  other  purpose 
for  which  money  is  needed  by  the  county.  I  call  particular  at- 
tention to  the  language  of  this  first  grant  of  power.  It  author- 
izes the  transfer  of  any  fund  raised  for  the  purpose  of  erecting 
public  buildings.  This  word  ''raised''  is  broad  enough  to  in- 
clude money  derived  either  from  taxation  or  from  a  loan«  It 
was  doubtiess  intended  to  refer  to  the  transfer  of  a  balance  of 
the  proceeds  of  a  loan,  or  as  it  would  ordinarily  be,  the  balance 
of  the  proceeds  of  a  bond  sale,  which  would  remain  unexpended 
in  the  treasury ;  but  when  we  come  to  the  next  grant  of  power  in 
the  same  section  immediately  following  it,  of  the  statute,  we  find 
the  language  to  be  very  different.  The  grant  here  is  to  transfer 
a  fund  that  has  been  levied  and  collected.  This  manifestly  re- 
lates to  a  fund  resulting  from  the  levy  and  collection  of  taxes, 
and  not  to  the  proceeds  of  a  bond  sale  or  a  loan.  If  the  Legisla- 
ture had  intended  to  make  the  same  grant  of  power  to  the  county 
commissioners  in  this  second  provision  for  transfer  as  in  the  first^ 
naturally  the  same  language  would  have  been  used;  that  is,  a 
fund  raised  for  a  special  purpose.  When  we  turn  to  the  lan- 
guage of  Section  5654  we  find  the  Legislature  clearly  making  the 
distinction  between  a  fund  raised  by  the  sale  of  bonds  or  a  loan. 
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and  a  fund  produced  by  a  tax  levy.  The  language  of  Section 
5654  is,  '*Wlien  there  is  in  the  treasury  of  any  dty,  village, 
county,  township  or  school  district,  a  surplus  of  the  proceeds 
of  a  special  tax  or  of  the  proceeds  of  a  loan  for  a  special  purpose, 
which  is  not  needed,"  etc.,  *'it  may  be  transferred.''  It  seems 
to  me  that  even  by  a  liberal  construction  of  the  provision  of  Sec- 
tion 2443,  it  can  not  be  made  to  cover  the  transfer  of  the  pro- 
ceeds of  bond  sales.  ^But,  as  I  have  already  pointed  out,  when 
we  are  called  upon  to  construe  a  statute  which  confers  power 
upon  a  board  of  county  commissioners,  the  grant  is  to  be  strictly 
construed  against  the  board,  and  so  construing  it  I  see  no  escape 
from  the  conclusion  that  the  statute  does  not  authorize  the  com- 
missioners to  transfer  such  funds  to  other  funds. 

It  has  been  argued  that  this  is  wise  business  policy,  but  of 
course  that  argument  can  not  be  given  any  weight  in  face  of  the 
rules  of  law  applicable  to  the  construction  of  such  grants  of 
power ;  and  I  further  call  attention  to  the  fact  that  the  Legisla- 
ture, when  in  1902  it  added  to  the  law  upon  this  subject  of 
transfer  of  funds  a  provision  for  an  action  by  the  commissioners 
in  this  court,  had  manifestly  reached  the  conclusion  that  cases 
might  arise  where  it  would  be  good  business  policy  to  make  trans- 
fers in  the  county  funds  which  were  not  authorized  by  the  laws 
then  in  force,  and  to  meet  these  they  added  the  provision  for 
such  an  action  to  obtain  the  authority  from  the  court,  and  clothed 
the  court  with  a  broad  discretion  in  the  matter.  But  this  will 
not  authorize  the  court  to  say  that  the  commissioners  may  exer- 
cise this  discretion.    To  do  so  would  be  judicial  legislation. 

Nor  can  duplicate  tax  payments  be  said  to  be  a  fund  levied 
and  collected  for  a  special  purpose. 

Neither  is  the  so-called  floating  debt  fund  nor  the  depositary 
interest  fund  a  fund  levied  and  collected  for  a  special  purpose. 

As  to  the  election  fund,  this  is,  as  I  understand  it,  a  fund 
levied  and  collected,  but  I  am  of  opinion  it  is  not  within  the 
meaning  of  the  law  a  special  fund,  as  it  is,  as  I  understand  it, 
one  of  the  regular  funds  of  the  county,  for  which  taxes  must  be 
regularly  levied  and  collected  and  appropriated. 

I  conclude,  therefore,  that  this  resolution  undertakes  to  trans- 
fer funds  which  the  commissioners  are  not  empowered  by  law  to 
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transfer,  and  that  for  that  reason  their  action  in  attempting  to 
do  BO  was  void,  and  that  the  funds  thus  attempted  to  be  trans- 
ferred shonid  be  restored  to  the  funds  to  which  they  belong. 

This  disposes,  of  coarse,  of  the  third  resolution,  for  if  the  com- 
missioners had  no  authority  to  make  a  transfer  fnmi  the  funds 
covered  by  this  resolution,  there  is  no  money  in  the  general  fund 
to  be  transferred  to  the  other  fund. 


CONSTRUCTION  OT  THE  STATUTES  RKLATWG  TO  SODOMY. 

Gommon  Pleas  Court  of  Washington  Ooimty. 

State  of  Ohio  v.  Douglas  Pbicb.* 

Decided,  1911. 

Crimmal  Lhvh-'MemUng  of  the  Phrate  **Anjf  Opening  of  the  Body"  at 
U9ed  in  Section  7090-1,  Revited  Statuteg  (General  Code,  IS04S). 

The  head  is  a  part  of  the  hmnan  body  and  the  month  is  an  "opening  of 
the  body^  within  the  meaning  of  tlie  statute  relating  to  sodomy. 

J0NE8,  J. 

On  demurrer  to  indictment. 

The  indictment  in  this  case  charges  what  our  criminal  code 
calls  "Sodomy."  The  act  is  charged  to  have  heen  in  the  mouth 
of  the  suffrant.    Omitting  the  formal  parts  of  the  indictment: 

"do  find  and  present  that  one  Douglas  Price,  late  of  the 
said  county  of  Washington,  on  the  23d  day  of  August,  1910,  at 
the  county  of  Washington  aforesaid,  did  unlawfully,  willfully 
and  maliciously  have  carnal  copulation  against  nature,  with  a 
certain  male  person,  to-wit,  with  one  John  Sersain,  in  an  open- 
ing of  the  body  of  the  said  John  Sersain  other  than  the  sexual 
parts,  to-wit,  in  the  month  of  the  said  John  Sersain,  he  the  said 
John  Sersain  then  and  there  being  a  human  being  other  than 

*  Following  the  OTermling  of  the  demurrer  in  this  case  the  defendant 
entered  a  plea  of  ''not  guilty,"  and  on  trial  was  foond  guilty  under 
a  charge  which  instructed  the  jury  that  carnal  copulation  by  the 
mouth  was  an  offense  within  the  statute.  The  case  was  taken  to 
the  circuit  court  and  there  affirmed  without  report,  and  upon  appli- 
cation to  the  Supreme  Court  for  leave  to  file  a  petition  in  oror 
leave  was  refused. 
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said  Douglas  Price,  and  that  said  Douglas  Priee  then  and  there 
unlawfully  committed  the  crime  of  sodomy  as  aforesaid,  con- 
trary to  the  statute,"  etc. 

To  this  indictment  a  demurrer  is  filed,  and  the  contention  of 
counsel  for  the  accused  is  that  the  mouth  is  not  ''any  opening 
of  the  body"  within  the  meaning  of  the  statute  covering  sod- 
omy; that  the  head  is  not  a  part  of  "the  body,"  and  that  the 
term  ''body"  means  only  the  trunk  as  distinguished  from  the 
head  and  limbs. 

In  support  of  this  claim  the  definition  of  the  word  "Body" 
as  given  in  the  American  &  English  Enc.  is  cited.  The  defini- 
tion there  given  is  as  follows:  "Body. — The  main  part  or 
frame  of  anything  in  distinction  from  the  subordinate  or  less 
important;  as  of  man  in  opposition  to  his  head  and  limbs,  or 
of  places." 

Up  to  May  4,  1885,  there  was  no  statute  of  this  fftate  defining 
sodomy,  or  making  it  a  crime.  On  that  date  a  law  was  enacted 
that  read  as  follows : 

"Whoever  shall  have  carnal  copulation  against  nature,  with 
another  human  being  or  with  a  beast,  shall  be  deemed  guilty  of 
sodomy,  and  shall,  on  conviction  thereof,  be  imprisoned  in  the 
penitentiary  not  more  than  twenty  years."    82  0.  L.,  241.  ' 

But  this  statute  was  later  deemed  insufficient  by  the  law- 
makers of  the  state,  possibly  because  the  terms  "copulation 
against  nature"  was  too  indefinite  and  uncertain,  when  coupled 
with  the  term  "sodomy,"  which  undoubtedly  originally  meant 
copulation  per  anum  only.  But  there  has  gradually  been  an 
extension  of  the  meaning  of  the  term  until  it  now  generally  in- 
cludes "bestiality,"  intercourse  with  a  beast,  whether  in  the 
sexual  part  or  otherwise,  and  also  to  include  all  carnal  inter- 
course with  a  human  being  except  in  and  by  the  sexual  parts. 
And  the  term  "crime  against  nature"  and  "copulation  against 
nature"  have  come  to  have  a  very  broad  meaning. 

At  any  rate  the  law  was  changed  in  1889  so  that  it  now  reads 
as  follows: 

"Whoever  shall  have  carnal  copulation  in  any  opening  of  the 
body,  except  the  sexual  parts,  with  another  human  being,  or 
with  a  beast,  shall  be  deemed  guilty  of  sodomy. "    •    •    • 
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This  wording  seems  to  me  little  improvement  on  that  of  the 
act  of  1885,  for  it  leaves  room  for  a  contention  that  copulation 
with  a  beast  in  the  sexual  part  wonid  not  be  within  the  terms 
of  the  law. 

Indeed  that  very  question  has  been  raised,  and,  by  at  least 
one  circnit  court  held  to  be  well  made.  Tme,  the  comma  after 
the  word  "being"  may  have  been  intended  to  limit  the  terra 
"except  the  sexnal  parts"  to  intercourse  "with  another  human 
being"  and  so  make  any  form  of  intercourse  with  a  beast  "sod- 
omy." But  a  criminal  statute  must  be  strictly  construed  and 
can  be  little  aided  by  intention  of  the  Legislature.  Why  did 
not  the  framer  say:  "Whoever  shall  have  carnal  copulation 
in  any  manner  with  a  beast,  or  Aall  have  carnal  copulation  with 
any  other  human  being  except  by  the  sexual  parts,  shall  be 
punished  by  imprisonment,"  etc 

This  is  a  digression  from  the  question  made  in  this  case,  how- 
ever, but  may  be  excused  in  view  of  the  loose  and  insufficient 
wording  of  so  many  of  our  statutes,  even  in  criminal  matters. 

As  I  have  already  said,  the  claim  of  counsel  for  the  accused 
is  that  under  the  definition  of  the  word  "body"  given  in  the 
Encyclopedia  of  Law,  the  head  is  not  a  part  of  the  body,  and 
consequently  the  mouth  is  not  "any  opening  in  the  body,"  and 
that,  as  the  indictment  here  shows  that  the  copulation  was  in  the 
mouth,  the  indictment  shows  on  its  face  that  no  crime  was  com- 
mitted under  the  wording  of  the  statute. 

This  claim  is  not  supported  by  the  authorities,  and  even  rest- 
ing on  the  definition  on  which  the  defense  relies  one  would  have 
to  take  a  very  narrow  and  artificial  view  of  it  to  so  hold. 

The  Standard  Dictionary  defines  "body"  as  "the  entire  phys- 
ical part  of  a  man  or  other  animal;  the  material  or  physical 
organism,  as  distinguished  from  the  soul;  as  a  dead  body." 

The  medical  definition  of  the, term  "body"  is:  "the  material 
part  of  man  as  distinguished  from  tiie  mind  or  spirit."  Fos- 
ter's Enc.  Medical  Dictionary. 

The  statute  under  which  this  indictment  is  drawn  has  never, 
so  far  as  I  have  been  able  to  learn,  been  construed  by  any  Ohio 
court.  Several  of  the  states,  under  statutes  making  it  a  crime 
to  have  intercourse  "against  the  order  of  nature,"  have  held 
that  carnal  copulation  by  the  mouth  was  a  crime.    They  refuse 
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to  hold  that  copulation  per  anum  is  the  <mly  act  included  in 
the  ''crime  against  nature."  But  those  states  do  not  use  the 
same  verbiage  as  ours. 

Most  of  the  states  go  no  further  in  their  designation  of  the 
act  than  to  call  it  **a  crime  against  nature,"  and  say  ** Who- 
ever shall  commit  a  crime  against  nature  with  any  other  human 
being  or  with  a  beast  shall  be  deemed  guilty  of  sodomy,"  etc. 

Such  statutes  have  been  held  to  include  carnal  copulation  in 
the  mouth,  as  well  as  per  anum,  and  in  any  form  with  a  beast. 

However,  the  term  ''crime  against  nature"  seems  very  in- 
definite, and  except  by  force  of  usage  would  mean  nothing  and 
define  nothing,  for  murder  is  a  crime  against  nature,  and  so  is 
rape.  But  usage  has  given  to  it  the  very  common  meaning  of 
all  unnatural  forms  of  carnal  copulation.  Our  statute  seeks  to 
be  more  definite  and  certain,  and  to  define  with  particularity 
the  crime  against  which  it  is  aimed. 

In  Iowa  a  statute  almost  identical  with  our  own  was  con- 
strued. That  statute  is  as  follows:  "Whoever  shall  have  car- 
nal copulation  in  any  opening  of  the  body  except  the  sexual 
parts,  with  any  other  human  being,  or  shall  hiave  carnal  copula- 
tion with  a  beast,  shall  be  deemed  guilty  of  sodomy."  It  will 
be  seen  that  this  is  in  the  exact  wording  of  our  present  statute 
so  far  as  the  words  "any  opening  of  the  body  except  the  sexual 
parts"  is  concerned.  This  statute  was  construed  in  the  case  of 
State  V.  Oage,  116  N.  W.,  596,  and  was  held  to  include  the 
mouth  as  an  "opening  of  the  body." 

This  seems  a  fair  aiid  reasonable  conirtruction  of  the  law. 

"The  rule  of  strict  construction  of  penal  statutes  does  not 
require  the  courts  to  go  to  the  extent  of  defeating  the  purpose 
of  the  statute  by  a  severe  and  technical  application  of  the  rule." 
Conrad  v.  State  of  Ohio,  75  0.  S.,  52. 

But,  to  hold  that  the  term  "body"  in  this  statute  does  not 
include  the  head,  and  that  consequently  carnal  copulation  by 
the  mouth  was  no  crime  within  the  statute,  would  be  to  give  the 
term  "body"  a  "severe  and  technical  application,"  and  one 
very  forced  and  artificial. 

The  demurrer  to  the  indictment  will  therefore  be  overruled. 
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Superior  Cbort  of  Cincinnati. 
Tbustees  op  the  Socthebn  Railway  v.  Washington  T. 


Decided,  January  12,  1912. 

Aitormey  and  Client — Emplamnent  of  Counsel  at  a  Fiwed  CowtpenmUon 
—DutieM  Largelp  Increased  5y  Subsequent  Legislatum^-But  Emr 
plajnnent  Held  to  Have  Been  Under  an  Express  Contract,  and  Addv- 
tUmai  Services  Not  Excepted  Therefrom^ 

Under  a  reaolntion  adopted  by  a  board  of  tmatees  proiidins  "that  W.  T. 
P.  be  and  he  is  hereby  appointed  attorney  for  the  board  at  a  eom- 
penaation  of  |50  per  mmith,  subject  to  the  will  and  pleasure  of  the 
board  both  as  to  tmn  of  senrice  and  rate  of  compensation,''  the 
employment  was  under  an  express  contract  from  month  to  numth, 
and  the  fact  that  as  a  result  of  subsequent  leglslatioa  the  duties  of 
the  attorney  were  rendered  much  more  arduous  would  not  entitle 
him  to  additional  compensation,  as  on  quantum  meruit,  but  the 
hoard  had  the  ri^t  under  the  express  a^eement  to  allow  addi- 
tional compensation  either  before  or  after  the  work  was  done. 

John  TT.  Peek,  for  plaintifh. 
Rufus  B.  Smith,  contra. 

HOFFHEIlfSB,  J. 

This  action  grows  out  of  a  claim  against  the  plaintiffs  for 
$25,000  as  attorney  fees,  for  services  rendered  by  Mr.  Porter  in 
certain  appropriation  proceedings,  and  matters  collateral  thereto, 
and  which  proceedings  were  instituted  by  plaintiffs,  nnder  the 
legislation  of  1898.  which  anthorized  an  expenditure  of  $2,500.- 
000  for  terminals. 

Varioiis  payments  amounting  to  $7,100  have  been  made  to 
3Ir.  Porter  on  account;  $1,100  is  credited  for  the  monthly  in- 
stallments ($50  per  month)  of  1903  and  1904.  $1,000  being  by 
cash  October  4,  190i,  and  $5.0(X)  being  by  way  of  cash  Kay  7. 
1906.  There  would  still  be  due  ^Ir.  Porter,  under  the  action  of 
the  board  of  trustees  in  allowing  him  *' additional  compensar 
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tion/*  the  further  sum  of  $1,050  if  the  contention  of  the  board 
of  trustees  is  correct. 

On  the  other  hand,  if  defendant  prevails,  he  would  be  entitled 
to  $17,900  according  to  his  claim,  or  whatever  would  be  found 
to  be  the  reasonable  value  of  the  services  rendered. 

It  is  admitted  that  services  were  rendered  by  Mr.  Porter,  al- 
though the  extent  and  value  of  same  is  denied.  The  principal 
controversy  is,  whether  Mr.  Porter's  remuneration  is  dependent 
on  express  contract,  as  the  plaintiffs  allege,  or  whether  there  was 
an  implied  agreement  to  pay  the  reasonable  value  of  such  serv- 
ices, as  defendant  claims. 

A  consideration  of  the  questions  presented  involves  the  resolu- 
tion of  the  board  of  trustees  of  April  7,  1894,  as  follows: 

"Ordered  that  W.  T.  Porter  be  and  he  is  hereby  appointed 
attorney  for  the  board  at  a  compensation  of  $50  per  month  sub- 
ject to  the  will  and  pleasure  of  the  board  both  as  to  term  of 
service  and  rate  of  compensation.'* 

Mr.  Porter  became  attorney  for  the  board  under  and  by  virtue 
of  such  resolution,  and  was  acting  in  such  capacity  during  the 
period  for  which  the  services  herein  involved  were  rendered. 

Mr.  Porter  contends,  at  the  time  such  resolution  was  passed 
in  1894,  the  sole  duty  of  the  board  was  to  see  that  the  terms  of 
the  lease  were  being  observed,  and  that  he  was  simply  employed 
to  advise  the  board,  in  regard  to  legal  questions  that  would 
occasionally  arise  in  such  matters,  and  that  this  employment  was 
understood  by  both  parties  to  relate  exclusively  to  work  to  be 
done  under  laws  relating  to  said  trust  and  in  existence  when 
such  resolution  was  passed;  that  at  said  time  the  board  had  no 
funds  to  enter  upon  appropriation  proceedings  for  terminals  and 
such  work  was-  not  in  contemplation ;  that  such  work  was  only 
rendered  possible  by  legislation  passed  four  years  later,  or  in 
1898,  and  that  when  he  entered  upon  such  work,  it  was  the  in- 
tention to  pay  him  the  reasonable  value  of  his  services. 

The  plaintiffs,  as  I  have  said,  contend  that  the  services  in 
question  were  rendered  by  Porter  as  ''attorney  for  the  board" 
under  his  special  agreement,  and  that  he  received  therefor  the 
stipulated  compensation,  $50  per  month,  and  that  the  resolu- 
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tions  sabfleqneDtly  passed  by  the  board,  were  passed  under  its 
right  to  grant  additional  compensation. 

Sneh  being  in  substance  the  contention  of  the  parties,  it  is 
at  once  apparent  that  a  proper  construction  of  the  resolution  of 
1894  or  its  effect  becomes  of  vital  importance. 

What  then  was  the  nature  of  Porter's  employment  under  the 
resolution,  and  what  services  did  his  contract  of  employment  in- 
clude T 

In  my  opinion,  under  the  resolution  set  out.  the  contract  was 
one  by  which  Porter  agreed  to  render  whatever  legal  services 
were  required  by  the  board,  within  the  time  the  contract  was  in 
force.  It  was  a  month  to  month  contract,  and  gave  the  board 
the  right  to  grant  additional  compensation  for  work  done,  or 
to  be  done,  when  it  saw  fit  so  to  do. 

It  has  been  argued  that  while  the  board  may  have  had  the  right 
to  raise  the  stipulated  amount,  they  could  not  do  so.  unless  the 
increase  was  made  before  work  done,  and  it  is  argued  that  such 
contract  therefore,  could  not  have  been  understood  as  appljring 
to  such  work  as  was  done  herein  and  that  no  sneh  increase  was 
made  before  work  done. 

If  the  additional  compensation  was  to  be  allowed  before  work 
done  (and  it  is  conceded  that  the  contract  certainly  gave  such 
right),  it  is  rather  strange,  if  the  express  contract  was  so  under- 
stood, that  defendant,  an  able  attorney,  did  not  see  to  it.  that 
such  increase  was  made,  prior  to  engaging  in  the  appropriation 
proceedings. 

It  would  hardly  be  an  answer  to  say.  that  this  was  not  done, 
because  defendant  was  not  relying  on  such  contract,  or  believed 
same  had  no  application,  or  that  the  parties  agreed  or  under- 
stood that  such  services  were  to  be  on  implied  contract,  for  by 
actually  crediting  on  his  bill  of  December.  1904,  the  monthly  pay- 
ments for  1903  and  1904.  provided  under  the  express  contract. 
Mr.  Porter,  himself,  expressly  negatives  such  claim.  Particu- 
larly in  view  of  the  burden  on  defendant  by  reason  of  the  rela- 
tion of  attorney  and  client  and  as  we  shall  later  see. 

Again,  if  it  be  conceded  that  the  understanding  was  that  the 
board  had  the  right  to  raise  the  $50  salary  before  work  done,  it 
would  be  evident  that  the  parties  contemplated  that  more  ard- 
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uous  duties  might  be  involved  than  such  as  defendant  claims 
were  within  contemplation  and  as  are  set  out  on  page  20  of  de- 
fendant's  answer,  thus  again  sustaining  plaintiff's  view  as  well 
as  that  of  the  court.  If  the  parties  had  in  contemplation  more 
arduous  duties  than  those  alluded  to,  there  would  exist  good 
legal  reason  for  the  incorporation  of  a  provision  of  this  character, 
whereby  the  board  was  given  the  right  to  incite  the  compen- 
sation either  before  or  after  work  done.  It  would  be  difficult  to 
believe  that  the  purpose  of  the  provision  was  to  enable  the  board 
to  reduce  at  any  time  the  already  small  $50  monthly  stipend. 
Would  it  not  be  more  reasonable  to  suppose  that  the  parties  con- 
templated and  understood  that  more  arduous  duties  might  be 
necessary  and  which  in  justice  would  be  entitled  to  more  than 
$50  per  month,  and  that  if  such  services  were  begun  in  the  mid- 
dle of  the  month  or  were  rendered  at  any  time,  that  the  boai^d  of 
trustees  would  pay  for  them  afterwards,  and  on  such  basis  as 
they  might  think  fair  and  proper  f  If  such  was  the  case,  then  the 
provision  as  to  increased  compensation  and  which  otherwise 
would  be  practically  unnecessary  (unless  it  was  meant  to  pro- 
tect the  boiard  if  it  so  desired,  from  paying  as  much  as  $50  for 
any  one  month),  becomes  significant  and  vital  and  is  for  the  pro- 
tection of  both  parties,  for  without  such  express  reservation  of 
such  right  (rate  of  compensation)  such  increased  services  as 
would  be  rendered  by  Porter  as  attorney  for  the  board  and  as 
above  referred  to,  could  never  thereafter  be  paid  for.  For  after 
such  services  were  once  rendered  within  the  line  of  his  duty  as 
** attorney  for  the  board"  the  trustees  having  theretofore  ex- 
pressly agreed  to  pay  $50  per  month  therefor,  could  not  increase 
the  pay  and  thus  donate  the  trust  funds  to  Porter,  nor  could  any 
alleged  ''extra"  services  so  rendered  be  the  basis  of  implied 
agreement  thereafter,  inasmuch  as  they  would  be  deemed  to  have 
been  gratuitous.    iV^.  F.  <fe  N.  H.  R.  R.  v.  Ketchum,  27  Conn.,  170. 

If,  then,  we  are  thus  far  correct  in  our  interpretation  and  con- 
struction of  the  contract,  the  next  question  would  be,  as  to  the 
scope  of  the  contract,  and  whether  it  included  by  its  terms  the 
services  rendered  by  Mr.  Porter. 

If  the  contract  was  a  monthly  contract,  and  Mr.  Porter  re- 
newed his  contract,  let  us  say,  in  May,  1898,  since  the  legislation 
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neeoMitating  the  appropriation  proceedingB  was  pamed  April 
23,  1898  (93  O.  L.,  637),  we  woold  read  this  law  into  the  eon- 
traet,  in  order  to  determine  the  scope,  and  effect  of  the  contract, 
and  the  rights,  obligations  and  duties  of  the  parties  thereunder. 

Under  such  circomstances  surely  the  services  in  regiard  to  the 
appropriation  proceedings  were  legal  sendees  such  as  the  board 
would  have  the  right  to  call  upon  its  ''attorney  for  the  board" 
to  perform,  just  as  it  actually  did  direct  him  in  such  capacity 
to  proceed     (Res.  Jan.  24, 1903.) 

Nor  do  I  believe  that  the  renewal  of  the  contract  from  month 
to  month  would  exclude  the  law  of  1896,  as  argued  1^  defendant, 
and  so  confine  the  renewed  contract  to  such  laws  only  as  may 
have  been  in  existence  when  the  original  contract  was  entered 
into.  The  parties,  it  seems  to  me,  must  be  presumed  to  have 
known  at  the  time  of  the  original  contract  that  the  state  laws 
goYenung  the  board  were  subject  to  change,  and  if  th^r  re- 
newed the  ocmtract  they  must  be  presumed  to  have  renewed 
subject  to  such  change,  particularly  where  the  change  was  known 
to  the  parties  at  the  time  the  contract  was  renewed.  Moore  v. 
Harter,  67  O.  S.,  250.  See,  also,  effect  of  subsequent  legislation, 
Martim  v.  Veeder,  20  Wise,  446. 

But  whether  this  was  a  monthly  contract  and  was  so  renewed 
down  to  and  through  the  period  during  which  this  work  was  done, 
and  so  as  to  include  the  duties  rendered  necessary  by  the  act  of 
1898,  would  after  all  seem  immateriaL  For,  inasmudi  as  the 
contract  of  1894  was  admittedly  in  existence  in  1903  and  1904 
(see  pleadings  and  the  recognition  thereof  in  Mr.  Porter's  bill 
Dec,  1904),  and  if  we  are  to  be  governed  l^  the  oUigations  of 
the  contract  as  of  the  date  when  same  was  originally  made,  it 
would  seem  to  me  that  the  services  rendered  were  still  within  the 
scope  of  such  contract. 

At  the  time  the  1894  resolution  was  passed,  the  power  of  emi- 
nent domain  was  in  the  board,  and  this  was  a  continuing  power, 
whether  it  had  funds  to  carry  it  out  or  not  {Trustees  v.  Handy, 
9  W.  L.  B.,  32).  But  whether  we  speak  of  it  as  a  power  or  as  a 
mere  naked  right  (owing  to  exhaustion  of  funds)  such  power  or 
ri^t  was  likely  to  be  called  into  action,  precisely  as  happened 
here,  and  as  was  the  case  on  a  number  of  instances  after  the 


868  SUPEBIOR  COURT  OP  CINCINNATI. 

Railway  v.  Porter.  [Vol.  12  (N.S.) 

original  aet  of  1869  and  prior  to  the  passage  of  said  resolution, 
all  within  the  knowledge  of  all  parties.  And  therefore  it  would 
seem  to  me,  that  any  legal  duties  that  would  devolve  on  the  attor- 
ney in  his  capacity  as  attorney  for  the  board,  by  reason  of  subse- 
quent legislation  or  otherwise,  and  in  respect  to  such  existing 
power  or  right  of  the  board,  in  reference  to  eminent  domain, 
would  be  within  the  general  performance,  the  attorney  or  con- 
tractor promised.  Since  Mr.  Porter  expressly  agreed  to  act  and 
work  as  ''attorney  for  the  board,"  the  fair  construction  of  the 
contract  would  be  ''that  he  would  do  whatever  his  employers 
would  have  occasion  to  employ  an  attorney  about,"  and  with  re- 
spect to  the  business  of.  the  board. 

See  language  of  Black,  J.,  in  speaking  of  the  employment  of  a 
"secretary,"  in  Carr  v.  Charters  Coal  Co.,  25  Pa.  St.,  337. 

Such  "increased"  services,  if  they  can  be  so  called,  as  might 
thus  be  rendered  necessary,  being  incidental  to  the  powers  and 
duties  existing  in  the  board,  could  not,  therefore,  be  said  to  be 
different  from  those  he  expressly  agreed  to  render.  Nor,  in  view 
of  such  vested  power  or  vested  naked  right,  could  they  be  said  to 
be  "unreasonable"  {Vorheis  v.  Combs,  33  N.  J.  L.,  494;  Koplets 
V.  Powell,  56  Wise.,  671 ;  Pew  v.  Gloucester  Bank,  130  Mass.,  391 ; 
Hodges  v.  By.  Co.,  29  Vt.,  220).  At  best  it  could  only  be  said 
his  duties  were  rendered  more  burdensome,  by  subsequent  legis- 
lation. 

Subsequent  legislation  which  does  not  render  the  performance 
promised  impossible,  but  simply  makes  performance  more  bur- 
densome, does  not  excuse  performance  by  the  contractor  under 
the  anterior  contract  {Wait's  Engineering  &  Architectural  Juris- 
prudence, 678 ;  Martin  v.  Veeder,  20  Wise.,  446 ;  David  v.  Byan, 
47  la.,  642;  Baker  v.  Johnson,  42  N.  Y.,  126).  And  it  certainly 
could  not  excuse  it  here,  if  the  performance  promised  by  the 
contractor  was  as  I  have  already  stated,  fairly  within  the  general 
performance  expressly  promised. 

It  may  be  that  Judah  v.  Yincennes  Univ.,  16  Ind.,  56,  and 
Calvert,  Executrix,  v.  Coxe,  1  Gill  (Md.),  95,  cited  by  defendant, 
are  to  the  contrary.  But  if  the  court  is  correct  in  holding  that 
these  particular  services  are  within  the  general  performance 
promised,  then  under  the  facts  in  the  Judah  case  and  the  Calvert 
case,  same  would  not  be  opposed  to  what  has  been  said. 
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The  sabsequent  legislation  here,  did  not  require  a  totally  dif- 
ferent performance  from  that  expressly  promised,  nor  did  it 
render  that  performance  impossible.  It  simply,  at  most,  in- 
creased his  labors  with  reference  to  a  general  performance  prom- 
ised and  with  reference  to  whatever  legal  work  might  be  required 
in  his  capacity  as  '^attorney  for  the  board.'' 

If  the  contract  was  doubtful  or  ambiguous,  the  practical 
construction  given  by  the  parties  would  tend  to  confirm  the 
view  I  have  felt  compelled  to  take  of  this  contract.  This  same 
act  of  1898,  it  seems,  required  Mr.  Porter  to  attend  to  certain 
l^al  duties  including  appearance  in  court  and  services  quite  dif- 
ferent from  those  specified  on  page  20  of  the  answer.  The  board 
refused  to  grant  additional  compensation  for  same,  nor  was 
such  compensation  insisted  upon  by  Mr.  Porter.  How  can  we  dis- 
tinguish the  particular  services  herein  rendered  from  the  others 
since  all  were  rendered  necessary  by  the  act  of  1898  f 

Moreover,  the  contract  of  1894  which  required  Mr.  Porter  to 
act  as  ''attorney  for  the  board"  was  without  limitation  and  it 
would  seem  to  me,  that  it  could  only  be  properly  held  that  the 
parties  used  the  phrase  as  intending  to  cover  all  legal  work,  or- 
dinarily and  usually  to  be  expected  of  an  attorney,  whether  ad- 
visory or  in  litigation. 

I  have  just  pointed  out,  that  such  at  least  was  the  board's  con- 
struction when  claim  for  extras  was  made  by  Mr.  Porter  on  a 
previous  occasion  and  was  probably  the  construction  finally  put 
on  it  by  Mr.  Porter  for  he  acquiesced  in  the  action  of  the  board. 

Indeed,  under  a  substantially  similar  contract,  under  which 
Mr.  Porter  served  ss  ** attorney  for  the  board"  from  1873  down 
to  1887,  performing  whatever  services  were  required  by  a  num- 
ber of  new  acts  of  the  Legislature,  including  condemnation  pro- 
ceedings under  Act  of  April  9,  1880,  involving  an  expenditure 
of  $300,000  there  was  the  same  practical  construction  by  the 
parties. 

It  would  thus  appear  that  heretofore  the  parties  by  their  own 
practical  construction  have  considered  similar  work  as  within 
the  duties  of  the  attorney  for  the  board. 

How  then  can  we  make  it  appear,  that  the  services  rendered 
by  Mr.  Porter  in  these  appropriation  proceedings  were  an  excep- 
tion to  the  legal  work  he  expressly  engaged  to  perform  f 
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Since  it  is  admitted  by  the  pleadings,  and  the  evidence,  par- 
ticularly the  hill  of  1904,  that  the  contract  entered  into  by  Mr. 
Porter,  under  the  resolution  of  1894,  whatever  its  character, 
was  in  existence  during  the  time  when  these  services  were  ren- 
dered, the  burden  would  certainly  be  upon  the  attorney  to  prove 
that  these  services  were  excepted  from  the  express  contract. 
In  other  words  that  there  was  an  implied  agreement  to  pay  the 
reasonable  value  of  such  services. 

Not  only  that  but  by  virtue  of  the  relation  the  court  requires 
clear  and  convincing  evidence  or  strict  proof.  Meyers  v.  Pearce, 
3  C.C.(N.S.),182. 

The  quantum  of  proof  thus  required,  to  show  that  the  parties 
understood  that  such  services  were  ''extra"  or  beyond  the  ex- 
press contract,  or  that  they  were  being  accepted  as  such  during 
the  time  of  their  rendition  is  in  my  judgment  lacking.  Indeed 
I  would  be  unable  to  set  out  very  little  evidence,  if  any,  tending 
to  show  mutuality,  which  is  as  necessary  in  implied  as  in  ex- 
press agreement  {Railroad  v.  Oaffney,  65  O.  S.,  104),  unless  it 
were  to  be  found  in  the  resolutions  of  February  6,  1904,  or  Jan- 
uary 30, 1905.  These  resolutions  in  and  of  themselves  can  not  be 
the  basis  of  implied  agreement  in  view  of  the  express  contract, 
nor  can  I  say  that  they  tend  to  prove  or  would  be  in  themselves 
su£Scient  proof,  that  the  parties  had  theretofore  agreed  or  under- 
stood that  the  services  rendered  in  the  appropriation  proceedings 
were  to  be  paid  for  as  ** extra." 

Certainly  the  mere  fact  that  the  board  in  1904  resolved  to 
change  Mr.  Porter's  contract  or  even  specified  out  of  what  funds 
he  was  to  be  paid,  can  not  be  said  to  evidence  some  understanding 
that  services  rendered  prior  thereto,  were  not  rendered  under  the 
special  agreement. 

Aside  from  my  inability  to  set  out  what  would  measure  up  to 
the  quantum  of  proof  necessary  under  Meyers  v.  Pearce,  supra,  to 
sustain  quumtum  meruit,  in  view  of  the  admitted  existence  of  the 
special  contract,  I  would  find  myself  further  embarrassed  in  an 
endeavor  to  reach  such  conclusion  by  the  act  of  Mr.  Porter  him- 
self in  recognizing  (as  evidenced  by  his  bill  of  December,  1904), 
that  the  express  contract  in  some  way  governed  these  services, 
for  surely  an  implied  agreement  can  not  co-exist  with  an  express 
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contract,  both  embracing  tiie  identical  snbjeet  Varkeis  ▼. 
Combs,  33  N.  J.  L.,  494,  Syl.  2. 

In  view  of  the  foregoing  I  am  of  opinion  that  recovery  mnst  be 
limited  to  the  special  contract.  I  have  reached  this  conclnsion 
not  without  some  relnctance  becanse  in  my  opinion  the  amount 
finally  awarded  by  the  board  is  in  my  judgment  none  too  liberal, 
considering  the  nature  of  the  work  done,  the  amount  of  it,  the 
amount  of  money  involved,  the  time  actually  consumed,  the  skill 
and  ability  required  and  displayed,  and  the  req^naibility  par- 
ticularly in  the  matters  involving  examination  and  report  on  the 
certificates  of  title,  and  considering  aJso  amounts  actually  saved 
by  Mr.  Porter's  negotiations  out  of  courts  as  weD  as  by  actual 
trial  work,  even  conceding  that  in  many  mattera  he  had  the  as- 
sistance and  co-operation  of  others. 

In  the  estimate  of  the  high  value  of  the  services  rendered,  the 
court's  opinion  of  them  is  reinforced  by  the  opinion  of  several 
attom^jrs  of  excellent  repute  and  experience,  who  t<^fifd  in  the 
case.  The  court,  however,  irrespective  of  what  its  opinion  may 
be  on  the  amount  allowed,  can  not  now  make  a  differoit  contract 
for  the  parties,  but  since  it  believes  tiie  serviees  were  within  the 
express  agreement,  it  has  no  power  other  than  to  say  that  tiie 
contract  the  parties  saw  fit  to  make,  must  controL 

In  the  absence  of  bad  faith,  and  certainly  nothing  of  that  char- 
acter is  charged,  the  trustees,  even  thou^  th^r  may  have  award- 
ed leas  than  what  would  appear  to  have  been  the  reasonable  value 
of  such  services,  had  ample  power  to  fix  the  amount  to  be  paid  at 
whatever  they  saw  fit,  since  that  was  left  to  them  under  the  con- 
tract. B.  d:  O.  V.  Stankart,  56  O.  S.,  224;  232;  Meackam  an 
Agency f  654;  United  States  v.  Bobesan,  9  Peters,  319;  Howe  v. 
Kenyon,  4  Wash.,  677. 

In  view  of  the  foregoing,  it  is  the  judgment  of  the  court  that 
defendant  is  entitled  to  no  other  or  greater  compensation  than 
that  fixed  by  the  board  of  trustees,  and  a  decree  may  be  taken  as 
prayed  for  in  accordance  herewith. 
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SECUtmr  rOIL  COSTS  ON  APPCAL. 

Court  of  Conunon  Pleas  of  Hamltton  Ooimty. 

Charles  Beboeb  v.  Osgab  Ooldshtth  et  al. 

Decided,  Deoember  20,  1911. 

Appeal — Security  for  Oottt— -Requirements  ag  to.  Apply  to  Appealed  as 
Well  as  OrigincA  Oases^Sections  11614  to  11620. 

A  non-resident  plaintiff,  in  an  appeal  from  a  justioe  of  the  peace  to  the 
conunon  pleas  court,  may  be  required  to  give  security  f(v  costs, 
notwithstanding  the  Judgment  below  was  in  his  fayor. 

Herbert  Jackson,  for  motion. 
L.  H.  Pummill,  contra. 

GOBMAN,  J. 

Decision  on  motion  for  security  for  costs. 

This  cause  is  here  on  appeal  from  a  judgment  of  a  justice  of 
the  peace.  The  judgment  below  was  in  favor  of  plaintiff  for  a 
sum  of  money  and  for  costs.  The  defendants  appealed  and  per- 
fected their  appeal  by  giving  bond  as  required  by  law,  and  to 
the  approval  and  satisfaction  of  the  justice  of  the  peace. 

A  motion  is  now  interjwsed  by  defendants  to  require  plaintiff 
to  give  security  for  costs,  on  the  ground^  that  the  plaintiff  is  a 
non-resident  of  this  county  and  state.  This  fact  is  admitted  by 
the  plaintiff's  counsel.  No  motion  of  this  character  was  made 
in  the  justice's  court. 

It  is  contended  by  plaintiff's  counsel  that  inasmuch  as  the 
defendants  have  appealed  and  brought  the  cause  and  the  plaint- 
iff into  this  court,  this  motion  ought  not  to  be  granted  and  that 
the  statutory  provisions  with  reference  to  requiring  security  for 
costs  (Sections  11614  to  11620,  General  Code,  inclusive)  apply 
only  to  causes  originally  commenced  in  the  court  of  common 
pleas. 

Section  11614,  General  Code,  makes  no  exception  as  to  ap- 
peal cases,  but  the  provisions  thereof  seem  to  be  general  and 
applicable  to  all  causes  of  action  in  the  court  of  common  pleas. 
The  surety  is  bound  for  the  payment  of  all  costs  which  may  be 
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adjudged  against  the  plaintiff  in  the  court  in  which  the  action 
is  brought,  or  in  any  other  court  to  which  it  may  be  carried. 

The  provisions  of  Sections  10483  and  10484,  General  Code,  for 
security  for  costs  in  justice's  courts,  apply  only  where  the  plaint- 
iff is  a  non-resident  of  the  township  in  which  the  action  is 
brought,  and  do  not  reach  a  case  where  the  plaintiff  is  brought 
into  the  common  pleas  court  on  appeal.  The  object  of  the  stat- 
utes with  reference  to  requiring  security  for  costs  is  to  place  the 
defendant  in  a  position  where  he  may  recover  his  costs  on  execu- 
tion in  case  the  final  judgment  may  be  in  his  favor ;  and  there- 
fore it  is  required  that  the  surety  must  be  a  resident  of  the 
county  (Section  11614,  (General  Code). 

The  court  is  of  the  opinion  that  this  case  falls  within  the  rules 
laid  down  in  the  case  of  Hull  v.  Burson,  61  O.  S.,  283.  In  that 
case  it  was  held  tiiat  a  surety  on  an  undertaking  for  costs  in  a 
justice's  court  under  Section  6701,  Revised  Statutes  (Section 
10483,  General  Code),  is  liable  only  for  the  costs  made  in  that 
court,  and  not  for  costs  made  in  the  action  in  the  court  of  com- 
mon pleas  on  appeal. 

On  pages  285  and  286  Judge  Spear  in  deciding  the  case  uses 
this  language: 

• 

''Now  the  subject-matter  in  question  is  the  securing  by  the 
plaintiff  of  costs  accruing  in  the  court  of  common  pleas.  Re- 
ferring to  the  section  dealing  with  the  securing  of  costs  in  that 
court  (5340,  R.  S.;  11614,  General  Code),  we  find  it  provided 
that  the  plaintiff,  if  a  non-resident  of  the  county,  must  furnish 
security  for  costs.  As  to  a  plaintiff  resident  of  the  county,  no 
such  requirement  is  made.  This  applies  as  well  to  actions  which 
may  be  appealed  into  that  court  as  to  those  which  are  originally 
commenced  there,  and  it  is  common  practice  for  that  court,  in  ap- 
peal cases  as  well  as  others,  to  require  the  plaintiff,  if  a  non- 
resident of  the  county,  to  furnish  security  for  costs." 

lu  the  case  at  bar  the  plaintiff  is  not  only  a  non-resident  of 
this  county,  but  of  the  state ;  and  it  does  not  follow  that  he  will 
recover  a  judgment  in  the  common  pleas  court  merely  because 
judgment  was  rendered  in  his  favor  before  the  justice ;  and  in 
case  judgment  should  be  rendered  in  this  court  in  favor  of  de- 
fendants, how  are  they  to  make  their  costs  out  of  a  non-resi- 
dent of  this  state  and  county  f  ^ 
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There  appears  to  be  no»more  reason  for  requiring  a  non-resi- 
dent of  the  county^  in  a  case  originally  brought  in  the  eoort  of 
common  pleas,  to  give  security  for  the  costs,  than  in  a  caSse  on 
appeal.  Both  the  statute  and  reason  apply  in  the  one  case  as 
well  as  in  the  other. 

This  view  of  the  matter  is  further  sustained  in  the  eases  of: 
Stewart  v.  Smith,  73  O.  S.,  62 ;  In  re  the  WUl  of  Robert  Barr, 
30  BuU.,  386. 

The  motion  to  require  plaintiff  to  give  security  for  costs  will, 
for  the  reasons  stated,  be  granted. 


ASSBSSIffENTS  BY  THE  PROMT  TOprt. 

Common  Pleas  Court  of  Summit  County. 

William  T.  Henbt  v.  City  op  Babbbbtok. 

Decided,  January  19,  1912. 

A8»e88inerU8  for  Improvement  of  Btreeta — Construction  of  101  0,  L^  1S4 
— Respecting  the  Third  Method  of  Computing  8peci<il  Assessments 
— Rule  of  the  Haviland  Case  Again  Prevails. 

■ 

1.  When  a  statute,  which  has  received  a  settled  Judicial  construction,  is 

repealed  and  Is  afterward  re-enacted  In  the  same  terms  and  for 
the  same  purpose  and  object.  It  will  be  presumed  that  the  legisla- 
tiTe  body,  so  re-enacting  it,  intended  that  it  should  bear  the  same 
consti'uction  which  had  been  given  to  the  original,  unless  a  difler- 
ent  intention  is  shown. 

2.  The  term  "foot  front"  in  Section  2264  of  the  Revised  Statutes,  hav- 

ing been  construed  by  the  courts  as  meaning,  for  assessment  for 
the  improvement  of  a  street,  a  frontage  equal  to  the  linear  measure- 
ment of  the  most  prominent  and  conspicuous  side  of  a  property, 
rather  than  the  side  actually  abutting  on  the  street  on  which  the 
improvement  is  made;  and  the  courts,  upon  the  repeal  of  this  sec- 
tion (96  O.  L.,  39,  Sec.  50)  and  the  substitution  of  another  act  pro- 
viding for  an  assessment  by  the  "foot  frontage"  having  construed 
that  substitution  as  an  intention  of  the  General  Assembly  to  abro- 
gate the  former  construction  by  the  courts  of  the  meaning  of  the 
term  ''foot  front";  when  the  latter  act  was  repealed  and  In 
the  repealing  act  an  assessment  was  provided  for  by  the  "foot 
front"  in  language  identical  with  old  Section  2264  (101  O.  L..  1S4), 
the  presumption  arises  that,  by  so  doing,  the  (General  Assembly  in- 
tended the  asstosment  so  provided  for  by  the  "foot  front"  shoold 
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m6Ui  Uie  same  that  it  had  theretofore  been  oonstmed  to  mean  by 
the  Gonrta 
3.  The  act  of  April  22,  1910  (101  O.  !«.,  134),  amending. Section  3812  of 
the  General  Code,  requires  the  third  method  of  assessing  property 
for  improyemenas  to  be  made  by  the  "foot  front,"  meaning  thereby 
that  if  a  lot  abnts  lengthwise  on  the  improTement,  bat  fronts 
breadthwise  on  another  street  and  not  on  the  improveoient,  the  lot 
should  be  deemed  as  fronting  breadthwise  on  the  iny^rovement  and 
be  assessed  for  the  number  of  feet  on  the  improTement  that  it  would 
have  in  snch  case,  and  no  more. 

S.  A.  Decker  and  C.  F.  Beery ,  for  plaintiff. 
Elmer  Boden,  City  Solicitor,  contra. 

DOTISy  J. 

The  city  of  Barberton.  since  the  amendment  of  April  25, 
1910  (101  O.  L.,  134)  of  Section  3812,  General  Code,  levied 
assessments  upon  the  lots  of  the  plaintiff  and  of  the  plaintiffs  in 
the  other  cases  sabmitted  to  the  court  with  this  case,  whereby 
it  sought  to  charge  by  the  "foot  frontage"  of  the  property 
bounding  and  abutting  upon  the  improvement. 

The  plaintiffis  own  comer  lots  which  front  on  other  streets 
than  the  one  on  which  the  improvement  was  made  for  which 
they  are  assessed,  and  they  have  been  charged  upon  each  linear 
foot  of  those  sides  of  their  lots  which  abut  upon  the  improved 
street. 

The  property  owners  claim  that  they  are  only  properly 
chargeable  on  the  number  of  feet  of  the  sides  of  their  respec- 
tive  lots  which  abut  upon  the  streets  toward  which  the. lots 
front.  • 

The  municipal  authorities  claim  that  the  case  of  Village  of 
Oakland  v.  Stoecklin,  81  O.  S.,  332,  controls  and  should  guide 
the  court  in  passing  upon  the  legality  of  this  municipal  action, 
r^ardless  of  the  wording  of  the  ordinances. 

The  old  municipal  law  of  assessments  provided  in  Section 
2264,  Revised  Statutes,  that  assessments  could  be  made  by  the 
foot  front  of  the  property  bounding  and  abutting  upon  the  im- 
provement. 

In  1893  the  Supreme  Court,  in  HavUand  v.  ColumbuSf  50  O. 
S.,  471y  held,  that  ''if  a  lot  abuts  lengthwise  on  the  improve- 
ment, but  fronts  breathwise  on  another  street  and  not  on  the 
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improvement,  the  lot  should  be  deemed  as  fronting  breadthwise 
on  the  improvement,  and  be  assessed  for  the  number  of  feet 
on  the  improvement  that  it  would  have  in  such  case,  and  no 


more." 


The  front  of  a  lot  or  property  is  that  part  or  side  which  is 
most  conspicuous  or  important,  and  from  the  manner  in  which 
it  is  laid  out  or  in  which  it  has  been  built  upon,  and  used  and 
occupied  by  the  owner  constitutes  the  foremost  or  forward  part 
or  side  of  the  property. 

This  interpretation  of  the  law  was  approved  and  affirmed  in 
Sandrock  v.  Columbus,  51  0.  S.,  317;  and  Toledo  v.  SheUl,  53 
0.  S.,  447.     The  latter  affirmation  was  made  in  1895.  ^ 

The  rule  thus  fixed  for  assessing  corner  lots  or  properties 
was  that  they  were  to  be  assessed  for  as  many  feet,  at  the  fixed 
rate  of  assessment  per  foot  front,  as  were  contained  on  the  side 
of  the  lot  or  property  which  constituted  its  front,  even  though 
that  might  not  be  the  side  which  abutted  on  the  street  for  the 
improvement  of  which  the  property  was  being  aasessed. 

In  1902  the  new  municipal  code  was  passed  (96  0.  L.,  39, 
Sec.  50)  changing  the  wording  of  old  Section  2264,  so  that  the 
new  rule  for  assessing  read  ''by  the, foot  frontage,' '  instead  of 
''by  the  foot  front."    Bates'  Rev.  Stat.,  1536-2ia 

This  section  was  amended  April,  1904  (97  0.  L.,  98),  but 
no  change  was  made  in  the  wording  of  this  part  of  the  section. 

January  18,  1910,  the  Supreme  Court  was  called  upon  to 
interpret  the  meaning  of  the  new  assessment  clause  in  Village 
of  OaUand  v.  StoecMein,  81  0.  S.,  -332,  and  held  that: 

"Since  the  municipal  code  passed  October  22,  1902  (96  0.  L., 
20),  repealed  Section  2264,  Revised  Statutes  and  defined  the 
following  mode  of  assessing  the  costs  and  expenses  of  street 
improvements  "by  the  foot  frontage  of  the  property  bounding 
and  abutting  upon  the  improvement,"  the  rule  of  assessment 
laid  down  in  Havilamd  v.  City  of  Columbus,  50  0.  S.,  471,  is 
abrogated,  and  municipalities  are  authorized  to  assess  upon  an 
entire  lengthwise  frontage  of  a  lot  abutting  upon  the  improve- 
ment." 

There  is  no  real  difference  between  the  terms  "foot  front*' 
and  "foot  frontage,'*  they  both  meaning  the  linear  extent  meas- 
ured, by  the  foot,  of  the  front  part  of  the  lot  or  property. 
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The  Supreme  Court,  however,  has  found  an  intention  of  the 
(jeneral  Assembly,  by  amending  the  old  section  (2264,  Rev.. 
Stat.)y  to  change  the  meaning  thereof  as  the  same  had  thereto- 
fore been  interpreted  by  the  Supreme  Court. 

Hence,  the  change  in  the  rule  of  assessment  by  the  rule  of 
feet  front  was  based  entirely  on  an  intention  of  the  Legislature 
to  do  so  from  the  fact  that  the  old  law  was  changed  by  sub- 
stituting the  word  "frontage"  for  the  word  ** front" 

The  General  Code  passed  February  14,  1910,  approved  Feb- 
ruary 15,  1910,  contains  the  same  words  in  Section  3812  for  as- 
sessing the  feet  front  of  a  properly  as  were  used  in  Section  50 
of  municipal  code  (Bates'  Rev.  Stat..  1536-210). 

April  22,  1910,  Section  3812,  (3eneral  C!ode,  was  amended 
(101  V.  134),  so  that  this  method  of  assessment  was  provided 
for  in  the  exact  language  of  Section  2264,  and  Section  3812  of 
the  General  Code  was  repealed.  The  melhod  of  assessment  is 
now  "by  the  foot  front." 

By  the  same  rule  of  construction  applied  in  Village  of  Oak- 
lend  V.  Sioeckleinf  this  court,  if  it  follows  the  Supreme  Court, 
as  it  is  bound  to  do,  must  hold  that  the  Legislature  by  changing 
the  wording  of  "foot  frontage"  back  to  "foot  front"  meant  to 
repeal  its  abrogation  of  the  rule  in  the  Haviland  case  and  re- 
turn to  the  old  rule  with  the  interpretation  of  and  construction 
placed  upon  it  by  the  Supreme  Court. 

Moreover,  there  is  a  settled  rule  of  construction  that  governs 
in  this  case,  and  may  be  found  in  Black  on  Interpretation  of 
Laws,  page  161,  with  citation  of  cases  supporting  the  text. 

"When  a  statute  has  received  a  settled  judicial  construction, 
and  is  afterwards  re-enacted  by  the  same  Legislative  power,  in 
the  same  terms,  or  in  substantially  the  same  language,  for  the 
same  purpose  and  object,  it  will  be  presumed  that  the  Legisla- 
ture intended  that  the  re-enacted  law  should  bear  the  same  in- 
terpretation  which  was  given  to.  its  original,  and  it  will  be  con- 
strued accordingly,  unless  a  contrary  intention  is  very  clearly 
shown." 

The  interpretation  and  construction  of  the  old  section  with 
the  wording  "foot  front"  became  a  part  of  that  rule  of  assess- 
ment therein  laid  down.  Black  on  Interpretation  of  Laws,  369, 
and  any  terms  used  in  the  new  law  which  had  received  judicial 
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constraction  when  nsed  in  a  former  statute,  must  be  taken  with 
the  meaning  formerly  given  to  them  by  the  conrts  which  con- 
strued them.  Whitcomb  v.  Rood,  20  Vt.,  49 ;  Woolsey  v.  Cacle, 
54  Ala.,  378. 

Section  3812  of  the  General  Code  having  been  amended  by 
the  (General  Assembly  (101  v.  134)  so  that  the  third  method  of 
assessing  property  for  the  improvements  of  streets  on  which 
it  abuts,  is  re-enacted  in  the  same  terms  and  identical  language 
used  in  a  former  statute,  to-wit,  Section  2264,  and  for  the  same 
purpose  and  object,  it  will  be  presumed  that  the  General  As- 
sembly intended  that  it  should  receive  the  same  interpretation 
which  was  given  to  its  original. 

The  interpretation  and  construction  made  in  HavUand  v.  Co- 
h^mbuSf  having  been  made  and  approved  in  three  decisions  of 
the  Supreme  Court,  furnishes  a  rule  that  binds  this  court,  and 
the  rule  in  the  Haviland  case  must  prevail. 

A.t  the  time  the  ordinances  of  the  city  of  Barberton  were 
passed  ,the  city  could  only  assess  "by  the  foot  front,**  etc.,  ac- 
cording to  the  amendment  of  3812,  General  Code,  made  April 
22,  1910  (101  0.  L.,  134). 

The  Barberton  legislation  and  proceedings  had  pursuant 
thereto  levied  an  assessment ''by  the  foot  frontage"  and  giving 
to  this  term,  when  used  in  connection  with  the  making  of  street 
assessments,  the  meaning  given  to  it  by  the  Supreme  Court  in 
Oakland  v.  Stoecklein  in  1910,  the  municipality  of  Barberton 
was  without  authority  to  make  an  assessment  whereby  lots  could 
be  assessed  on  the  entire  lengthwise  side  abutting  on  the  im- 
provement, because  the  statute  as  it  then  existed  only  em- 
powered the  municipality  to  assess  **by  the  foot  front,*'  which 
term  had  been  theretofore  found  by  the  Supreme  Court  to  bear 
a  different  meaning  from  *'foot  frontage"  and  called  for  and 
limited  the  assessment  to  the  number  of  feet  in  the  side  on  the 
front  of  the  lot  whether  the  front  were  on  the  improvement 
or  not. 

In  view  of  the  legislation  existing  on  this  subject  and  the 
interpretations  of  and  constructions  placed  thereon  by  our  high- 
est judicial  authority,  this  court  is  obliged  to  sustain  the  con- 
tention of  the  plaintiffs  and  accord  them  the  relief  asked  for. 
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MGMCASE  or  SALARIES  OP  POLICE  PORCB. 

Common  Pleas  Court  of  Montgomery  Connty. 

The  State  of  Ohio,  ex  bel  Charles  Ferris  et  al,  v.  Oecxkob 
W.  BiSH,  AS  Auditor  of  the  City  of  Dayton,  Ohio,  et  al. 

Decided,  March  9,  1912. 

Municipal  Corporations — Merit  System  and  the  Police  Departtnent — In- 
crease in  Salaries  of  Police  and  Firemen — Provisions  of  the  Statute 
as  to  Dismissals  Limited  to  Individuals— Purpose  of  the  Statute — 
Right  of  Dismissal  Taken  from  the  Appointing  Power,  but  Still 
Rests  in  Organizing  Power — Tenure  of  Oflce  of  Policemen — Bad 
Policy  of  Denying  Increase  in  Compensation  During  Service— Con^ 
fusion  in  the  Holdings  of  the  Upper  Courts  with  Reference  to  Offi- 
cial Status  of  Policemen  and  Firemen. 

1.  Policemen  and  firemen  do  not  hold  their  positions  for  a  fixed  and 

definite  term,  and  hence  are  not  subject  to  the  proyislons  of  Section 
4213,  P.  lb  A.  Anno.  Greneral  Code,  whleh  forbids  the  Increase  or 
diminishing  of  salaries  of  officers,  clerks  or  employes  of  a  munici- 
pality during  the  term  for  which  they  were  appointed  or  elected. 

2.  A  municipal  council  has  authority  to  pass  an  ordinance  providing 

for  the  number,  salaries  and  bonds  of  members  of  the  police  de- 
partment, repealing  at  the  same  time  the  former  ordinance  under 
which  the  department  was  operated;  and  where  such  action  is  taken 
by  council  all  members  of  the  police  force  lose  their  positions  as  of 
the  date  of  the  repeal  of  the  former  ordinance  under  which  the  de- 
partment was  theretofore  operated,  this  method  of  removal  being 
excluded  under  Section  4484,  P.  lb  A.  Anno.  General  Code,  which 
refers  only  to  individual  removals  for  cause;  and  it  thereafter  be- 
comes the  duty  of  the  board  of  public  safety  to  appoint  members  of 
the  force  under  the  contemplated  reorganization  and  upon  such 
terms  as  council  has  provided. 

Mattem  &  Brumbaugh,  for  relators. 

F.  S.  Breene,  City  Solicitor,  and  A.  J.  Dwyer,  Assigtant  City 
Solicitor,  contra. 

Sprigo,  J. 

This  proceeding  is  in  mandamus,  brought  upon  the  relation 
of  one  Charles  Ferris,  on  behalf  of  himself  and  some  hundred 
and  sixty-six  other  persons,  against  the  city  auditor  and  city 
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treajBurer  of  Dayton,  to  compel  the  auditor  to  issae  and  deliver 
warrants  and  vouchers  to  the  relator  and  his  fellow  complainants 
in  their  favor  for  the  various  amounts  which  he  claims  are  due 
them  for  salaries  as  members  of  the  police  force  of  the  city  of 
Dayton,  and  to  compel  the  treasurer  to  pay  such  warrants. 
These  amounts  are  set  out  in  the  petition  opposite  the  respective 
names  of  the  various  claimants. 

The  petition  was  quite  skillfully  drawn,  so  that  only  a  bare 
statement  of  the  actual  facts,  necessarily  involved  in  the  obtain- 
ing of  a  writ  of  mandamus,  is  therein  set  out.  That  is  to  say, 
the  pleader  alleges  that  the  relator  and  his  fellow  complainants 
are  duly  constituted  and  qualified  members  of  the  police  force 
of  the  city  of.  Dayton ;  that  by  a  certain  ordinance  passed  by  the 
city  council  their  salaries  were  fixed  at  certain  amounts;  that 
these  salaries  were  paid  bi-monthly;  that  in  February,  1912, 
the  city  auditor  failed  and  refused  to  issue  warrants  and 
vouchers  for  more  than  a  certain  proportion  of  such  bi-monthly 
amounts,  although  the  services  therefor  had  been  performed ; 
that  the  city  treajrarer  refused  to  pay  any  greater  sums  than  the 
warrants  of  the  city  auditor  called  for  and  that  therefore  there  is 
due  and  owing  to  each  of  the  one  hundred  and  sixty-seven  claim- 
ants a  certain  balance,  to  obtain  the  pajrment  of  which  they  are 
entitled  to  the  writ  of  mandamus  as  prayed  for.  This  statement 
of  facts  standing  alone  is,  in  the  opinion  of  the  court,  sufficient 
to  constitute  a  cause  of  action  and  therefore  the  demurrer  filed 
by  the  defendants  will  be  and  is  hereby  overruled. 

With  the  understanding  that  this  demurrer  would  probably 
be  overruled,  the  defendants  filed  an  answer  and  proceeded  with 
the  hearing  upon  the  merits,  it  being  understood  by  all  parties 
and  the  court  that  this  is  an  amicable  proceeding  to  test  the  ques- 
tion of  the  right  of  the  city  to  increase  the  salaries  under  any 
circumstances  of  the  various  members  of  its  police  force  after ' 
they  have  been  duly  appointed.  This  answer,  therefore,  admits 
all  of  the  facts  so  alleged  in  the  petition,  but  sets  out  further 
that  the  relator  and  his  fellow  claimants  were  all  members  of  the 
police  force  prior  to  the  city  ordinance  set  out  in  the  petition  as 
being  the  ordinance  regulating  positions  and  fixing  the  salaries ; 
that  at  the  time  of  their  respective  appointments  their  salaries 
were  not  as  fixed  by  the  ordinance  pleaded  in  the  petition,  but 
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in  fact  were  the  exact  amonnta  paid  them  on  Febmary  17,  1912, 
by  the  city  treasurer  apon  the  warrant  of  the  city  aaditor;  that 
the  complainants  are  officers  or  employes  of  the  city,  appointed 
for  regolar  terms;  that  their  salaries  oonld  not  be  increased  dur- 
ing sQch  terms;  that,  therefore,  the  ordinance  pleaded  in  the 
petition,  so  far  as  the  increase  in  the  salaries  of  the  police  force 
is  concerned,  is  vend  and  of  no  effect ;  that  the  salaries,  as  war- 
ranted by  the  auditor  and  paid  by  the  treasurer  on  February 
17th.  are,  therefore,  the  correct  salaries  to  which  the  claimants 
are  entitled,  and  hence,  tiiat  the  writ  of  mandamus  should  be 
refused  and  the  petition  dismissed. 

The  facts  in  the  case  are  about  as  follows:  prior  to  December 
21, 1906,  there  had  been  an  ordinance,  x>asBed  by  the  dty  council 
of  Dayton,  providing  for  the  number,  salaries  and  bonds  of  the 
members  of  the  poUee  department  of  the  city.  Naturally,  as 
time  passed  and  conditions  changed,  as  the  standard  of  life  im- 
proved and  the  cost  thereof  advanced,  as  the  population  of  the 
city  increased  and  the  limits  of  its  territory  were  enlarged,  it 
became  evident  to  the  city  fathers  that  a  larger  poUee  force  was 
necessary  for  the  proper  protecti<m  of  the  citizens  and  tiieir 
property;  and  that  the  members  of  this  force — ^because  of  the 
changing  conditions,  and  perhaps  also,  to  some  extent,  because 
of  meritorious  service — ^were  entitled  to  greater  remuneration 
for  their  labors.  Therefore,  on  December  21, 1906.  the  ci^  coun- 
cil passed  an  ordinance  numbered  7050.  and  entitled  ''An  ordi- 
nance to  provide  the  number,  ssdaries.  and  bonds  of  the  members 
of  the  police  department,  and  to  repeal  certain  ordinances  there- 
in named." 

As  the  title  would  imply,  tiie  entire  force  is  provided  for  by 
this  ordinance,  salaries  and  bonds  fixed,  and  Section  21  thereof 
repeals  the  former  last  preceding  Ordinance  No.  6789,  which  pro- 
vided the  number,  salaries  and  bonds  of  the  members  of  the 
police  department,  and  also  repealed  Ordinance  No.  6853  which 
had  been  passed  to  supplement  and  amend  Ordinance  6789.  Sec- 
tion 22  of  Ordinuice  7050  providing  that  it  should  take  effect  on 
January  1.  1907. 

After  the  passage  of  this  ordinance,  the  police  department  was 
reclassified  and  reorganized,  the  members  either  appointed  or  re- 
2H[>p(»nted,  and  the  department  resumed  the  even  tenor  of  its  way 
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under  the  new  classification  and  salaries.  Then  suddenly  after 
having  performed  their  duties  for  five  years  under  the  increased 
salary  rate,  the  police  force  of  the  city  of  Dayton  was  notified, 
on  February  12th,  that  the  auditor  and  treasurer  could  no  longer 
pay  them  at  this  increased  rate,  but  could  only  issue  warrants 
to  them  for  the  various  amounts  which  they  had  received  prior 
to  the  passage  of  the  ordinance  of  December  21,  1906.  This 
made  a  difference  to  the  members  of  the  force  in  amounts  ranging 
from  five  to  fifty  dollars  a  month,  and  naturally  meant  so  much 
to  the  very  existence  of  themselves  and  their  families,  that  legal 
ftdvice  was  sought  and  action  taken  which  finally  eventuated  in 
this  suit. 

To  be  called  upon  to  decide  this  matter,  places  the  court  in  not 
the  most  enviable  position,  since  it  raises  questions  of  vital  im- 
portance to  the  parties  and  of  great  moment  to  the  citizens  of  the 
municipalities  of  the  state,  which  have  all,  however,  been  hereto- 
fore, presumably,  presented  to  the  supreme  tribunal  of  this 
commonwealth. 

The  questions,  while  not  new  in  the  state,  are,  to  say  the  least, 
novel.  Among  the  various  judicial  reforms  which  are  now  being 
suggested  at  the  Constitutional  Convention  and  in  the  public 
press,  we  might  perhaps,  in  our  humility,  be  allowed  to  offer  this 
further  one,  to  take  precedence  over  all  of  the  rest,  upon  the 
theory  that  every  reform  should  begin  at  the  source,  and  that  is, 
to  require  the  Supreme  Court  to  give  its  reasons  for  all  decisions 
upon  new  questions,  and  when  any  decision  is  based  upon  a  prior 
ruling  of  that  court,  that  it  give  the  title  of  such  case  and  where 
the  same  is  to  be  found.  This  would  not  only  facilitate  litiga- 
tion, by  aiding  the  attorneys  in  their  presentation  of  causes,  and 
the  nisi  prius  courts  in  deciding  them,  but  would  also  protect 
the  supreme  tribunal  itself  from  being  led  into  the  absurdity  of 
conflicting  decisions  without  a  specific  overruling  of  a  former 
opinion. 

Before  entering  into  a  discussion  of  the  case  itself,  we  might 
say  that  this  court  feels  bound  by  the  decisions  of  the  circuit 
courts  of  the  state,  only  so  far  as  we  may  agree  with  the  logic  and 
legal  reasoning  upon  which  their  conclusions  are  based.  Fur- 
thermore, in  view  of  the  fact  that  the  Supreme  Court,  both  by 
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decision  and  rule,  has  said  that  only  the  ^Uabi  of  its  reported 
eases  comprise  the  law  of  the  state,  we  do  not  feel  bound  to  follow 
its  ralings  in  cases  covering  important  points,  which  that  tribu- 
nal is  supposed  to  have  decided,  but  whidi  it  did  not  see  fit  to 
dignify  with  the  reasons  uid  authorities  for  its  conclusions. 
Addbert  College  v.  Wabash  £.  fi.  Co.,  171  Federal,  112;  39  O. 
S.,  141-145 ;  Rule  6,  5  O.  S.,  Preface  7 ;  73  O.  S.,  Preface  10. 

The  question  now  before  us  is,  as  to  whether  or  not  the  mem- 
bers of  the  police  department  of  the  eity  of  Dayton  are  such  of- 
fioers^  employes,  or  agents,  as  would  preclude  them  from  having 
their  salaries  increased  or  decreased  during  their  service. 

In  the  first  place,  it  might  become  important  to  discover  where 
and  how  the  police  d^artment  of  the  municipality  gains  its 
origin.  It  is  entirely  a  creature  of  statute,  and  is  provided  for 
in  Sections  3617  and  4374  of  the  (General  Code,  which  grant 
such  general  powers  to  municipalities,  and  read  as  follows: 

''To  organize  and  maintain  police  and  fire  departments,  erect 
the  necessary  buildings  and  purchase  uid  hold  all  implements 
and  apparatus  required  therefor." 

''The  police  department  of  each  city  shall  be  composed  of  a 
chief  of  police  and  such  inspectors,  captains,  lieutenants,  ser- 
geants, corporals,  detectives,  patrohnen,  and  other  police  court 
officers,  station-house  keepers,  drivers,  and  substitutes,  as  are 
provided  by  ordinance  or  resolution  of  counciL" 

• 

From  these  it  may  be  seen  that,  while  the  police  department 

of  each  city  is  provided  for  by  statute,  the  Legislature  delegated 
to  the  city  council  the  power  to  provide  the  number  of  policemen 
which  should  comprise  the  force  of  its  municipality. 

The  Legislature  then  further  provided  (Section  4214  of  the 
General  Code)  that  council  should  also  have  the  power  to  fix  the 
various  salaries  of  its  officers,  clerks,  or  employes,  and  by  Section 
4213  provided  that  none  of  these  salaries  so  fixed  should  be  in- 
creased or  diminished  during  the  term  for  which  the  incumbent 
was  elected  or  appointed* 

For  the  purpose  then  of  relieving  council  from  the  distracting 
and  corrupting  influences  which  would  probably  issue  from  the 
dispensation  of  official  patronage,  and  also  to  lessen  the  oppor- 
tunities for  endangering  the  efficiency  of  the  various  depart- 
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ments  of  the  city,  and  in  a  measure  to  prevent  the  upbuilding  of 
political  machines,  the  Legislature  provided,  by  Section  4211, 
that  council  should  have  legislative  powers  only,  and  should  have 
no  right  to  either  appoint  or  confirm  any  officer  or  employe  in 
the  city  government  except  those  of  its  own  body. 

Section  4367  of  the  General  Code  then  provides  for  the  direc- 
tor of  public  safety,  and  in  the  next  section  states  what  his 
powers  and  duties  shall  be,  giving  him,  however,  no  direct  con- 
trol over  the  force  itself,  but  leaving  that  to  be  taken  care  of  by 
Section  3272,  which  provides  that  the  chief  of  police  shall  have 
exclusive  control  of  the  stationing  and  transferring  of  the  force 
itself;  with  reference,  however,  to  such  rules  and  regulations 
as  the  director  of  public  safety  might  prescribe. 

We  thus  find  ourselves  at  this  point :  a  police  department  au- 
thorized by  statute  in  cities;  the  number  of  members  and  their 
salaries  to  be  fixed  by  council;  the  provision  for  a  director  of 
public  safety,  but  no  method  of  appointing  persons  to  occupy  the 
places  provided  by  the  city  council.  Where,  then,  does  this 
power  lie  t  It  is  provided  for  in  Chapter  12  of  the  Qeneral  Code 
of  Ohio,  Section  4477,  et  seq.,  which  creates  what  is  known  as 
civil  service  in  cities.  This  chapter  provides  for  a  civil  service 
commission,  the  method  of  appointing  the  same,  a  classified  and 
unclassified  list  of  appointees,  examination,  appointments,  dis- 
missals, and  in  fact  everything  relating  to  what  is  known  in  the 
state  as  the  ''merit  system." 

On  the  question  of  dismissal.  Section  4484  reads  as  follows : 

''Nothing  herein  shall  prevent  the  dismissal  or  discharge  of 
any  appointee  by  the  removing  board  or  officer,  except  that  the 
chiefs  and  members  of  the  police  and  fire  departments  and  of  the 
sanitary  police  shall  be  dismissed  only  as  provided  by  law,  and 
the  appeal  therefrom  shall  be  made  to  the  civil  service  commis- 
sion under  such  rules  as  the  commission  may  adopt." 

Section  4484  provides  that  the  chief  of  police  and  director  of 
public  safety  may  suspend  a  member  of  the  police  force  for  thirty 
days,  pending  an  investigation,  while  Section  4489  defines  the 
method  by  which  a  member  may  be  suspended,  reduced  in  rank, 
or  dismissed  from  the  department. 
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These,  then,  about  ooYer  the  statatory  provisioiis  pertaining 
to  the  police  department  of  a  mnnieipality  which  become  in  any 
wise  important  in  the  ease  at.bar;  and  we  will  therefore  proceed 
to  take  np  the  dedaions  which  have  actuated  this  suit  and  bron^t 
it  before  oa,  together  with  the  reasoning  upon  which  those  deei- 
8i<ms  are  based. 

In  the  year  1910  a  ccmtention  arose  in  the  city  of  PainesviUe, 
in  Lake  coonty — which  city  by  the  way  contained  some  five  Aon- 
sand  uihabitants — ^between  the  auditor  and  treasurer  and  a  man 
by  the  name  of  Spaller,  who  was  at  that  time  a  patrolman  on  the 
police  force  of  that  city.    13  C.C.(N.S.),  577. 

Mr.  Spaller  had  been  appointed  a  police  oflfeer  at  a  fixed  sal- 
ary in  the  same  manner  as  had  the  daimants  in  the  case  at  bar. 
Several  years  after  his  appointment  the  city  council,  feeling  per- 
haps that  his  services  had  been  meritorious,  and  probably  recog- 
nizing that  the  scale  of  living  had  greatly  advanced  in  this 
country,  increased  his  salary  from  $720  to  $940  per  year.  It 
would  seem  that  no  question  arose  at  the  time,  but  that  acmie 
three  years  later  the  council  in  a  wave  of  economy,  or,  perhaps 
to  test  the  questioa,  passed  another  ordinance  reducing  his  sal- 
ary to  its  original  amount  To  this  Mr.  Spaller  took  exception, 
claiming  that  council  had  no  right  to  reduce  his  salary,  demanded 
a  warrant  from  the  auditor,  which  was  refused,  and  thereupon 
instituted  a  suit  in  mandamus  to  compel  the  auditor  and  treas- 
urer to  pay  him  his  salary  at  the  increased  rate.  The  suit  seems 
to  have  originated  in  the  Circuit  Court  of  Lake  County,  and  in- 
stead of  filing  a  petition,  such  as  we  have  in  the  case  at  bar,  coun- 
sel for  Mr.  Spaller  set  out*  all  of  the  facts  attending  his  appoint- 
ment, increase,  and  subseqn^itly  decrease  in  salaiy.  and  to  this 
petition  a  demurrer  was  filed. 

Just  what  Mr.  Spaller 's  ideas  on  the  question  were  is  hard 
to  conceive,  as  it  would  appear  that  no  matter  which  way  the 
court  decided  the  case,  that  gentleman  was  bound  to  be  the  loser. 
Nevertheless,  the  drcuit  court  took  up  the  question  and  decided* 
first,  that  a  duly  appointed  patrolman  of  the  police  department 
of  the  city  is  an  officer  within  the  meaning  of  the  laws  of  Ohio; 
and,  second,  that  a  city  council  has  no  power  to  increase  or 
diminish  the  salary  of  a  police  officer  appointed  under  the  civil 
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service  provisions  of  the  municipal  code  during  the  term  for 
which  he  was  appointed,  which  is  during  good  behavior. 

There  do  not  seem  to  have  been  any  briefs  filed  in  the  case. 
At  any  rate,  none  are  reported  by  the  circuit  court.  But  the 
reasoning  of  the  circuit  court  was  about  to  this  effect:  that  a 
policeman  is  an  officer  of  the  city  government,  because  he  is  so 
spoken  of  every  place  in  the  statutes  of  Ohio.  Thus,  General 
Code,  5251,  speaks  of  ''any  constable  or  police  officer";  and  Sec- 
tion 13474  speaks  of  a  ''sheriff,  constable,  marshal  or  police 
officer." 

We  do  not  know  whether  the  circuit  court,  reasoning  a  priori, 
would  be  forced  to  the  conclusion  that  a  sheriff  or  constable 
could  not  be  a  public  officer,  because  the  code  does  not  speak  of 
them  as  being  sheriff  officers  or  constable  officer,  but  we  do  know 
that  any  line  of  reasoning  which  attempts  to  fix  a  person  as  a 
public  officer,  simply  because  of  his  name,  is  faulty,  and  bound  to 
lead  to  absurdities.  We  do  not  say  that  a  policeman  is  not  a 
public  officer,  since,  in  our  opinion,  that  appellation  usually  in- 
volves the  broad  consideration  whether  the  incumbent  of  the 
particular  position  in  question  owes  some  general  duty  to  the 
public  at  large,  and  is  not  entirely  circumscribed  by  the  rules 
and  regulations  of  the  appointing  power.  That  is,  a  public  of- 
ficer is  one  who  is  elected  or  appointed  to  discharge  a  public  duty, 
and  upon  whom  the  public  has  the  right  to  call  for  the  discharge 
of  that  duty. 

This  definition,  of  course,  might  well  include  the  members  of 
the  police  and  fire  departments.  However,  we  do  not  believe 
that  the  court  was  called  upon  to  decide  that  question  unless  they 
were  fearful  lest  the  ruling  in  the  case  of  State  of  Ohio,  ex  rel 
Attomey-Oeneral,  v.  Craig,  in  the  69  0.  S.,  at  page  263,  might 
force  them  into  holding  that  a  policeman  was  a  public  officer,  in 
order  to  bring  him  within  the  purview  of  the  statute.  That  they 
did  not  consider  the  Craig  case,  however,  is  apparent  since  they 
say  that,  even  if  a  patrolman  is  not  an  officer,  he  certainly  comes 
within  the  designation  of  the  term  "employe." 

As  we  before  noted  Section  4213  of  the  General  Code  provides 
that  the  salary  of  no  officer,  clerk  or  employe  may  be  increased 
or  diminished  during  his  term.     The  Craig  case  above  -cited 
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holds  that  a  health  otBeer  is  not  an  ein|>lo7e  bat  an  appointee;  in 
faet  the  Supreme  Coort  in  that  ease,  on  page  216,  says  as  fol- 
lows: 

"Is  the  health  officer  an  employe,  as  that  word  is  used  in  the 
statotef  We  think  not.  He  is  known  as  the  health  offieer 
throughout  the  statute,  and,  in  Seetion  2115  is  spoken  of  as  an 
appointee,  but  nowhere  as  an  employe." 

The  Supreme  Court  in  this  ease  does  not  state  whether  a 
health  officer  is  a  public  offieer  or  not^  but  sudi  might  appear 
to  be  their  idea  by  implication,  because  of  the  faet  ^hat  that 
proceeding  was  an  action  in  quo  warranto  against  the  health 
officer. 

This  would  seem  to  leave  us  in  an  interminable  tangle,  so  far 
as  the  upper  courts  are  concerned,  as  to  just  what  a  policeman 
is.  But  while  this  court  does  not  feel  that  it  is  necessary  to 
decide  that  pmnt  in  order  to  reach  a  proper  conclusion  in  this 
case,  we  will  say,  as  mere  dicta,  that  in  view  of  the  Ycry  impor- 
tant duties  which  a  policeman  has  to  perform,  and  the  grave 
obligations  which  he  owes  to  the  puUic,  there  might  be  good 
reason  for  holding  that  he  is  a  public  officer. 

The  circuit  court  in  the  PainesviUe  case  then  proceeds  with 
its  reasoning  as  to  why  a  policenuin,  being  an  officer  or  employe, 
may  not  have  his  salary  increased  or  diminished  during  the 
term  for  which  he  is  24>pointed.  It  is  of  course  admitted  that 
the  seetion  of  the  statute  which  interdicts  the  increasing  or 
^TwiTiiqhing  of  Salaries  refers  to  those  officers  or  clerks  or  em- 
ployes who  hold  their  positions  for  a  term.  The  circuit  court 
says,  that  it  was  argued  that  a  patrolman  hcriding  his  position 
during  fitness  or  good  behavior  was  not  appointed  for  any  term, 
but  that  they  could  not  concur  in  that  reasoning,  sance  in  view  of 
the  faet  that  a  patrolman  once  appointed  serves  until  he  is 
removed  for  cause,  it  necessarily  follows  that  he  is  24>pointed  for 
a  term,  to-wit :  for  that  period  of  time  during  which  he  is  per- 
mitted to  hold  his  office. 

To  thjg  pr(^M)sition  .we  only  desire  to  say  that  it  is  an  illogical 
eondufflon  based  upon  a  false  premise.  In  the  first  place  a 
polieeman  may  not  serve  as  such  until  he  is  removed  for  cause; 


878       MONTGOMERY  COUNTY  COMMON  PLEAS. 

State,  ex  reU  ▼.  Blah.  [yoL12(M.8.) 


and  in  the  second  place,  if  this  reasoning  were  logical,  it  would  be 
difficult  to  see  how  it  could  ever  be  said  that  any  position  was 
not  held  for  a  term,  since  even  those  incumbents  who  hold  their 
positions  at  the  pleasure  of  the  appointing  power,  certainly  hold 
them  for  that  period  of  time  during  which  they  are  permitted 
to  hold  them.  Moreover,  this  conclusion  of  the  circuit  court 
would  certainly  not  represent  the  law  of  this  state. 

In  2  Ohio  C.C.(N.S.),  at  page  167,  there  is  reported  a  decision 
by  the  Circuit  Court  of  Stark  County — of  which  court  Judge 
Donahue,  now  on  the  Supreme  bench,  was  then  a  member — which 
holds  that  a  health  officer  is  not  such  an  officer  as  will  come  with- 
in the  purview  of  the  statute  relating  to  the  increasing  or  di- 
minishing of  the  salary  of  an  office  during  the  term  thereof ;  and 
this  for  the  reason  that  such  officer  only  holds  during  the 
pleasure  oT  the  health  board;  and  that,  therefore,  he  has  no 
term  of  office. 

The  court  might  add  that  this  case  is  well  considered  and  we 
know  of  no  reason  why  Judge  Donahue,  who  concurred  therein, 
should  have  any  different  views  on  the  questions  there  decided,  at 
this  time. 

Here  again  we  find  that  the  conclusions  of  the  Lake  county 
circuit  court,  in  the  Painesville  case,  whether  right  or  wrong, 
are  based  upon  the  most  questionable  logic.  It  was  on  such  logic 
as  this  that  the  case  was  decided,  and  it  was  upon  such  reasoning 
that  it  was  taken  into  the  Supreme  Court  of  the  state  of  Ohio, 
and  there  affirmed  without  report. 

Leaving  that  case  for  the  time  being,  let  us  look  at  the  case 
of  State  of  Ohio,  ex  rel,  v.  Searcy,  Mayor  of  Portsmouth,  re- 
ported in  the  11  C.  C.  Reports  (N.  S.),  at  page  521.  The  facts 
in  that  case,  in  brief,  were  as  follows : 

The  police  force  of  the  city  of  Portsmouth,  prior  to  November, 
1908,  consisted  of  a  chief  and  twenty  patrolmen.  In  November, 
1908,  however,  the  city  council  passed  an  ordinance  repealing 
the  former  ordinance,  and  reduced  the  force  of  patrolmen  from 
twenty, to  eleven.  Under  this  ordinance  the  board  of  public 
safety  reclassified  its  police  force,  and  chose  the  eleven  members 
of  the  old  force  who  pleased  it  the  best,  sent  their  names  to  the 
mayor  for  appointment  on  the  reorganized  force,  and  notified 
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tiie  nme  rananmig  patndmen  that  their  iiameB  had  been  dropped 
from  the  pay  rolL  These  men  then  hrooght  soit  in  mandmma^ 
to  be  ratored  to  their  rank  and  plaee  npon«the  poliee  foree, 
^laimiiig  that  th^  had  been  appointed  under  the  merit  qfatem, 
and  were  entitled  to  all  of  tiie  ri|^itB  aeeorded  thereonder.  Tlie 
rdatora  themariveBi  in  that  eaae,  never  seemed  to  qoeatAon  the 
ri|^  of  the  city  to  redoee  its  foree,  but  daimpd  that  this  redne- 
tion  eonld  only  be  made  along  the  lines  of  senioiity  andserviee. 
In  other  vords^  that  if  the  f oree  was  ledneed,  tiie  disehaiging 
of  tiie  monbers  woold  have  to  be  dime  in  the  reverse  order  of 
their  appointment 

The  cireoit  eoart»  however,  in  deriding  this  esse,  held  that  in 
tiie  mnnieipal  code,  eity  eooncils  were  anthoriaBd  to  fix  the  num- 
ber of  employes  in  the  department  of  pohiie  ssfely,  and  that 
this  gave  than  tiie  farther  authority  to  rednee  the  nomber  of 
patrolmen  as  eoandl  mii^  see  fit;  snd,  also,  that  in  reducing 
tiie  foree  in  this  manner,  tiie  board  of  pobKe  ssfety  mi||^  re- 
dasiaty  and  reorganize  the  d^iartDient,  retaining  or  disehsiging 
any  monbers  of  the  old  departmoit  at  its  pleasure. 

This  seems  to  us  to  be  a  well  reasoned  esse.  Like  the  Paines- 
ville  ease,  it  also  was  carried  to  tiie  Supreme  Court  of  the  state 
of  Ohio,  and  there  affirmed  without  report.   (80  O.  S^  p.  740.) 

Now,  in  iriiat  positiai  do  we  find  ourselves  1^  resson  of  these 
two  cases,  both  affirmed  1^  our  Supreme  Court?  A  police  force 
in  tiie  city,  appmnted  1^  the  board  of  public  safety,  under  and  by 
virtue  of  an  ordinance  of  the  city  council,  the  members  of  which 
force  &re  officers  who  hold  their  positicms  during  fitness  or  good 
bdmvior,  that  is  for  a  term,  sinee  they  can  not  be  diseharged 
save  for  cause,  and  being  thus  appointed  for  a  term,  their  sal- 
aries may  not  be  increased  or  diminished  fay  ordinance;  but  the 
city  council  may  by  reorganiziDg  and  reducing  the  number  of 
the  force  at  its  pleasure  end  this  socaUed  term  of  ct&ce  at  its 
wUl.  And,  further,  this  reduction  in  the  force  may  affect  any 
of  the  members  which  the  board  of  safety  may  desire  to  get  rid 
of.  In  other  words,  a  policeman  has  a  term  and  at  the  ssme  time 
he  has  not,  and  it  may  thus  be  seen  that  the  circuit  court  in  the 
Painesville  ease  was  reasoning  on  a  false  premise  when  it  said 
that  a  policeman  mif^  continue  as  audi  during  life  snd  fitness 
for  the  position. 
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It  appears  to  this  court  that  it  is  the  height  of  contradiction 
to  say  that  a  roan  holds  his  position  for  a  term,  because  one  branch 
of  the  city  goveroment  can  not  discharge  him  except  for  cause, 
and  in  the  same  breath  to  say  that  another  branch  of  the  city 
government  may  discharge  him  any  time  it  pleases,  by  merely 
reorganizing  that  branch  of  the  service  and  changing  the  number 
of  positions.  This  might  be  the  case  if  the  Legislature  had  and 
could  have  delegated  to  council  the  power  to  entirely  abolish  the 
office  of  policemen  in  the  various  municipalities,  but  as  will  be 
seen  later,  we  do  not  think  tliat  this  was  done. 

The  truth  of  the  matter  seems  to  be  that  the  Circuit  Court 
of  Lake  County  did  not  consider  the  question  thoroughly;  and 
we  are  forcibly  impressed,  at  this  time,  with  the  prophetic  words 
of  Judge  Price  of  the  Supreme  Court  of  Ohio,  in  the  case  of 
Railway  Company  v.  OreenvUle,  69  0.  S.,  p.  487.  In  this  case, 
after  a  long  discussion  of  the  various  points  upon  which  a  case 
was  supposed  to  have  been  affirmed,  the  learned  judge  apparent- 
ly in  a  philosophic  vein,  says,  upon  page  499 : 

''This  investigation  of  that  record  may  illustrate  the  value 
of  an  unreported  case  as  an  authority.'' 

And  it  is  a  fact,  that  whenever  a  case  is  decided  by  our  Su- 
preme Court  yrithout  report,  the  bench  and  bar  are  at  a  loss  to 
know  upon  what  grounds  the  lower  court  was  affirmed;  and 
very  often  the  affirmance  is  due  to  reasons  and  circumstances 
entirely  different  from  those  reported  in  the  lower  court's 
opinion. 

We,  therefore,  feel  at  liberty  to  take  up  this  question  de  novo, 
and  decide  it  according  to  our  own  lights.  It  is  not  our  desire 
to  indulge  in  judicial  legislation,  nor  do  we  believe  that  it  is  our 
province  to  read  into  the  statutes  anything  which  the  Legisla- 
ture did  not  intend  should  be  there,  for,  as  our  Supreme  Court 
has  said  in  the  case  of  State  v.  Baldwin,  77  0.  S.,  p.  662 : 

**We  have  only  to  determine  what  the  Legislature  in  its  wis- 
dom has  prescribed." 

But  we  do  think  that  since  the  courts  continually  refer  to  the 
wisdom  of  the  Legislature,  they  should  endeavor  to  accord  that 
body  the  quality  as  well  as  the  term. 
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The  queBtion  before  us  hiTolTes  a  great  piiblie  interest  in  tlie 
larger  nranicipalities  of  this  state,  which  we  are  eonvineed  the 
Legislatiire  in  its  wisdom  realized,  but  which  Uie  Supreme  Conrt 
in  its  affirmation  of  the  Painesiille  case  nerer  considered. 

As  we  hsTc  befne  stated^  the  citj  of  PainesriDe  has  only  some 
five  thousand  inhabitants,  and  we  can  not  believe  thai  the  Sn- 
preme  Goort  would  hare  affirmed  that  ease  withoot  report,  had 
it  realised  the  far  reaching  effect  whidi  it  might  have  on  the 
public  of  this  state. 

The  two  oiganisations  involTed  in  this  question,  that  is.  the 
pdiee  and  fire  deparbnents.  constitute  the  two  great  arms  of 
government,  for  the  protecti<Mi  of  the  persons  and  property  of 
the  citisens;  and  any  act  or  decision  calculated  to  affect  their 
efficiency  or  integrity  is  aimed  not  only  at  the  members  of  those 
organixaticHiSy  but  at  the  entire  eitisenship  of  the  commonwealth. 
The  ecmstmction  placed  upon  the  law  by  the  Painesville  case, 
would  mean  to  give  a  bad  effect  to  an  otherwise  good  law — an 
effect  which  we  do  not  believe  the  Legislature  ever  intended. 
By  this  decision  the  civil  service  law  of  this  state,  which  has  come 
to  be  known  as  the  ''merit  system."  mi^it  better  be  termed  the 
"demerit  system."  Members  of  the  police  and  fire  departments, 
not  beii^  able  to  receive  increased  pay  during  good  behavior  or 
fitness,  would  have  no  incentive,  other  than  the  dictates  of  their 
own  eonseienee,  to  remain  good  so  long  as  they  were  not  detected. 
It  is  placing  a  premium  on  diBhonesty  to  say  that  a  man  may 
never  reeeiTe  an  increase  in  compensation  during  his  fitness  or 
good  bdiavior;  and  we  do  not  not  believe  that  the  Legislature 
of  tins  state  so  intended. 

Times  change  and  men  and  conditions  change  with  them. 
Families  increase  in  size,  the  cost  of  living  advances,  but  the 
first  principle  of  self-preservation  continues  forever:  and  this 
court  is  not  willing  to  go  on  record  as  holding  that  the  Legisla- 
ture of  the  state  of  Ohio  intended  to  place  the  department  of 
public  safety  in  this  state  in  the  same  condition  which  it  is  now 
in,  in  some  of  the  larger  cities  of  this  country,  where  members 
of  the  police  force,  after  having  received  one  hundred  dollars 
a  month  for  twenty  years,  died  leaving  two  and  three  hundred 
thousand   dollar  estate,   with   an   astonished   public   inquiring. 
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''Where  did  they  get  itf    The  constabulary  of  this  state  in 
general,  and  of  this  municipality  in  particular,  has  always  borne 
the  highest  reputation,  and  we  do  not  believe  that  it  was  the    . 
intention  of  the  Legislature  to  pass  any  law  which  might  tend 
to  affect  the  integrity  or  eflSciency  of  the  force. 

There  is  in  our  mind  just  one  legal  question  in  this  ease  which 
needs  to  be  decided;  and,  in  deciding  this,  we  hope  to  give 
reasons  which  will  show  that  our  conclusion  is  drawn  from  sound 
logic,  and  not  from  any  feelings  of  bias  or  prejudice. 

As  we  have  heretofore  stated  in  this  opinion,  the  Legislature 
provided  for  a  police  force  in  all  municipalities  in  the  state  (Sec- 
tions 3617  and  4374,  General  Code.)  Then  realizing,  of  course, 
that  different  municipalities  would  require  greater  or  less  protec- 
tion; and  also,  that  as  municipalities  increase  or  decrease  in 
size,  they  might  need  a  greater  or  smaller  force;  and,  recogniz- 
ing the  fact  that  these  conditions  would  be  foreign  to  the  Legis- 
lature's knowledge  and  power  of  action,  it  delegated  this  power 
of  fixing  and  increasing  or  decreasing  the  number  of  men  on  the 
respective  forces,  to  the  councils  of  the  various  municipalities. 

For  the  reasons  stated  in  another  portion  of  this  opinion,  the 
appointing  power  was  forbidden  the  city  council  and  was  placed 
in  the  board  of  public  safety,  to  be  exercised,  however,  only 
under  the  regulations  of  the  civil  service  laws.  That  is  to  say, 
the  Legislature  created  the  office  of  "policeman"  and  "fireman" 
— ^if  we  may  be  permitted  so  to  designate  them — and  gave  city 
councils  the  right  to  say  how  many  of  such  officers  there  should 
be  in  the  respective  municipalities ;  but  gave  to  the  board  of  pub- 
lic safety  the  power  to  appoint  incumbents  to  fill  these  offices 
after  the  number  had  been  fixed  by  council. 

Now,  whether  these  policemen  and  firemen  are  officers  or  em- 
ployes, who  employs  them,  and  who  do  they  serve?  To  our 
mind,  the  answer  to  this  is,  the  state  and  the  cities,  and  their  in- 
habitants. That  is,  we  do  not  think  that  they  are  employes  of 
the  city  council  or  of  the  board  of  public  safety,  but  of  the  peo- 
ple at  large ;  and,  further,  that  the  Legislature  bestowed  upon 
each  municipality  the  right  to  have  such  organizations,  delegat- 
ing to  several  different  branches  of  the  municipal  government  \  ^ 
the  duty  of  establishing  their  number,  and  appointing  the  mem- 
bers. 
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To  be  nre.  the  police  department  and  fire  department,  being 
created  by  stetnte,  they  are  whoOj  within  the  control  of  the 
Legislatnre  creating  them.  That  is  to  say,  the  mode  of  ap- 
pointment may  be  altered  at  pleasure,  the  office  may  be  abolished, 
and  the  compensation  taken  away  from  the  incumbent  nnleas 
forbidden  by  the  Constitution.  This  power,  however,  is  in- 
herent in  the  L^^islatore,  and  no  attempt  was  ever  made  to  dele- 
gate this  power,  namely,  of  aboKshing  the  office  or  employment 
of  policemen,  to  any  branch  of  any  municipal  government.  That 
is  to  say,  the  Legislature  said  that  municipal  corporations  diould 
have  a  poliee  force,  in  such  number  as  coundl  saw  fit,  which 
mig^t  be  changed  from  time  to  time  when  the  neceflsities  of  the 
oeean<Hi  required. 

What  power  was  it  then  that  was  delegated  to  the  city  coun- 
cil when  they  were  given  the  right  to  increase  or  decrease  the 
number  of  the  force  at  pleasure?  As  may  be  seen,  it  was  not  4ihe 
ri^t  to  abolish  the  office  or  employment  itself,  because  if  this 
were  so,  upon  a  decreasing  of  the  force,  the  remaining  incum- 
bents would  have  no  ri^t  to  serve,  since  the  office  had  been 
abolished. 

No,  the  power  that  was  delegated  to  the  city  council  can  be 
construed  into  unthing  other  than  a  power  to  remove  men  from 
or  add  men  to  the  force,  by  simply  decreasing  or  inereaang  the 
number  of  positions  to  be  filled.  To  say  that  this  right  applies 
to  the  position  and  not  to  the  incumbent,  takes  you  back  then  to 
the  propootion  that  if  this  be  so,  the  Legislature  must  have 
delegated  to  council  the  right  to  abolish  the  office  or  employment 
itself,  and  this  we  do  not  think  the  Legislature  did  or  intended 
to  do ;  and  we  doubt  if  it  had  the  power  to  do  it  if  it  would  desire. 

Let  us  consider  then  Section  3617  of  the  General  Code  of  Ohio, 
empowering  city  councils  to  establish  police  and  fire  depart- 
ments.   As  we  before  noted,  it  reads  as  follows: 

"To  organize  and  maintain  police  and  fire  departments,  erect 
the  necessary  buildings,  and  purchase  and  hold  all  implements 
and  apparatus  required  therefor." 

Beferring  back  now  to  the  preceding  section  of  the  code, 
3616,  we  find  that  it  reads  as  follows: 


884       MONTGOMEBY  COUNTT  COMMON  PLEAS. 

""^  State,  ex  rel,  y.  Blsh.  [VoLlSCN.S.) 

"All  municipal  corporations  shall  have  the  general  powers 
mentioned  in  this  chapter,  and  council  may  provide  by  ordi- 
nance or  resolution  for  the  exercise  and  enforcement  of  them." 

Thus,  3617  creates  the  offices  of  policemen  and  firemen,  and 
delegates  to  the  city  council  not  the  power  to  create  or  abolish 
those  offices,  but  to  organize  and  maintain  them.  While,  on  the 
other  hand,  Section  3616  makes  it  obligatory  upon  city  councils 
to  so  organize  and  maintain  such  departments  as  created  by 
Section  3617. 

It  is  true  that  Section  3616  says,  *'and  council  may  provide 
by  ordinance  or  resolution  for  the  exercise  and  enforcement  of 
these  powers,"  but  we  believe  that  this  language,  although  per- 
missive in  form,  is  peremptory  in  fact  in  its  relation  to  Section 
3617.  That  is,  where  power  is  given  to  public  officers  by  act  of 
the  Legislature,  whenever  the  public  interest  or  individual  rights 
call  for  its  exercise,  the  language  used,  though  permissive  in 
form  is  in  fact  peremptory  and  permits  of  no  discretion.  Super- 
visors V.  United  States,  4  Wall,  435-445-446-447 ;  Mason  v.  Fear- 
son,  9  Howard,  249-259;  Mayor  v.  Furze,  3  Hill,  612;  Turnpike 
Co.  V.  Miller,  5  John's  Chancery,  100. 

Certainly,  the  establishing  and  maintaining  of  a  police  and 
fire  department  involved  a  great  public  interest,  and  we  do  not 
believe  that  under  Section  3617  the  city  council  would  have  any 
right  to  abolish  the  police  or  fire  department  entirely ;  and  there- 
fore, when  they  reduce  the  number  of  either  force,  they  are  mere- 
ly changing  the  personnel  and  not  affecting  the  position  or  the 
office. 

We  are  then  confronted  with  this  situation:  a  municipality 
with  its  various  branches  of  government,  one  of  which,  the  board 
of  safety,  has  the  right  to  appoint  members  on  the  police  or  fire 
departments;  and  the  other  of  which  may,  in  a  circuitous  man- 
ner, perhaps,  but  none  the  less  may  discharge  them  by  reducing 
the  force  at  its  pleasure ;  and  this  is  as  it  should  be,  for  what  an 
egregious  situation  would  a  municipality  be  in,  if  a  sudden 
financial  boom  should  affect  a  city  in  such  a  manner  that  an  in- 
creased force  was  necessary,  and  yet  this  force  could  not  be 
decreased  when  a  financial  stringency  had  reduced  the  population 
of  the  city  to  perhaps  less  than  its  normal  condition. 
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It  may  thus  be  seen  that  the  power  of  council  to  increase  and 
decrease  the  police  force  is,  on  the  grounds  of  public  policy,  a 
wise  one,  and  when  we  consider  this  power  in  the  light  of  the 
Searcy  case,  in  the  11  Circuit  Court  Reports,  heretofore  cited, 
we  are  forced  to  the  conclusion  that  whensocTer  council  desires 
to  reduce  its  police  force  for  any  reason,  no  member  of  that  force 
has  any  prior  right  to  his  position  thereon.  And,  further,  that 
upon  the  reduction  in  number,  the  board  of  public  safety  may 
reorganize,  reclassify,  and  reappoint  without  any  consideration, 
for  the  length  of  service,  meritorious  conduct,  good  behaidor 
or  anything  of  the  kind.  This  being  true,  can  it  be  said  that  the 
members  of  the  police  or  fire  departments  hold  their  position  for 
a  termt    We  think  not. 

In  deciding  the  Searcy  case  above  cited — ^which  case,  as  we 
have  heretofore  said,  was  affirmed  by  our  Supreme  Court — ^the 
circuit  court  uses  the  following  language : 

"It  is  insKBted  that  the  action  of  the  city  authorities,  if  upheld, 
would  tend  to  destroy  the  entire  purpose  of  the  merit  system.  It  is 
undeniable  that  the  police  force  might  be  radioaUy  changed  and 
new  members  placed  thereon,  but  after  all  that  may  or  can  be 
done,  the  merit  idea  is  not  destroyed,  for  in  any  event  as  in  this 
case,  the  patrolmen  retained  must  be  merit-men — ^men  who  passed 
the  requisite  examinations. 
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And  further  on: 

"The  merit  system  was  to  meet  the  contingency  of  increase  in 
the  force  and  of  individual  removals  for  cause." 

This  language  in  effect  admits  that  the  tenure  of  a  policeman's 
office  is,  to  say  the  least,  precarious,  since  he  may  lose  it  at  any 
moment  at  the  will  of  council,  but  that  the  merit  system  was  not 
adopted  for  the  purpose  of  fixing  the  tenure  of  office,  but  to 
maintain  a  high  efficiency  among  its  members  and  to  prevent 
the  individual  members  from  being  discharged  for  personal  rea- 
sons, at  the  whim  of  every  mayor  or  director  of  public  safety, 
the  political  complexion  of  which  officers  may  change  at  eacA 
succeeding  election.  That  is  to  say,  the  Legislature  took  the 
right  to  discharge,  except  for  cause,  away  from  the  appointing 
power,  but  left  it  in  the  hands  of  the  organizing  power,  the  city 


886       MONTOOMBET  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  y.  Blsh.  [Vol.  12  (N.S.) 


council,  to  change  the  number;  and,  consequently,  the  member- 
ship of  the  force,  at  its  will. 

We,  therefore,  come  to  the  question  at  this  time  as  to  what  was 
meant  by  the  Legislature  in  Section  4213  when  it  said  that  sala- 
ries of  an  officer,  clerk  or  employe  shall  not  be  increased  or  dimin- 
ished "during  the  term  for  which  he  was  elected  or  appointed.*' 
The  word  "term,"  when  used  in  reference  to  the  tenure  of 
office,  means  ordinarily  a  fixed  and  definite  time ;  that  is,  a  spe- 
cific period  of  time  during  which  the  incumbent  is  certain  of 
holding  the  position,  providing  the  position  itself  be  not  abol- 
iBhed  by  the  creating  power.  This  definition  has  been  held  to  be 
the  law  in  a  long  line  of  decisions  which  may  be  found  in  "Words 
and  Phrases,"  Vol.  8,  p.  6920. 

"Term  of  office"  has  been  defined  in  this  state,  in  the  case  of 
Miller  v.  MctssUlon,  heretofore  cited,  as  meaning  "to  limit."  In 
that  case,  in  speaking  of  the  health  officer,  the  court  says : 

"The  word  'term'  has  significance.  It  simply  means  to  limit. 
That  is,  during  the  period  that  the  office  is  limited.  During  that 
period  his  salary  shaU  not  be  increased;  but  in  this  case,  there 
is  no  limit  fixed  by  law,  and  it  is  not  a  term  for  the  reason  there  is 
no  limitation." 

In  that  case,  to  be  sure,  the  health  officer  served  during  the 
pleasure  of  the  board,  while  in  the  case  at  bar,  the  claimants,  in 
effect,  serve  at  the  will  of  council.  In  so  far  as  the  civil  service 
rule — ^namely,  that  they  shall  serve  during  fitness — ^is  concerned, 
we  are  free  to  confess  that  a  very  difficult  question  arises  as  to 
whether  or  not  the  words  "during  fitness  or  good  behavior"  es- 
tablish a  term  of  office. 

As  we  have  noted,  the  circuit  court  in  the  Painesville  .case  de- 
cided that  they  did,  and  we  might  add,  simply  for  the  purpose  of 
evidencing  a  more  or,  less  thorough  examination  of  the  subject, 
that  the  Supreme  Court  of  Illinois  likewise  seemed  to  be  of  that 
opinion,  in  the  case  of  The  People,  ex  rel,  v.  Loeffler,  175  111.,  at 
page  603,  although  the  remarks  of  the  court  on  that  question  are 
probably  only  dicta. 

We  admit  of  some  uncertainty  upon  this  proposition  ourselves. 
In  the  construction  of  the  statutes,  words  and  phrases  shall  be 
taken  in  their  plain,  ordinary  or  usual  sense  unless  they  are 
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words  and  phrases,  whidi  shaO  be  understood  accord- 
ing to  their  technical  import.  In  a  daj's  trarel  one  woold 
probably  not  encoiinter  a  man  of  ordinary  edneation^  bot  would 
say  that  holding  an  office  dnring  fitness  of  good  behavior  was  not 
holding  it  for  a  term.  And  yet/ of  conrse^  public  opinion  is  not 
the  source  from  which  the  meaning  of  onr  language  is  to  be  de- 
riTed.  according  to  the  law.  although  that,  in  fact,  is  probably 
the  greatest  source  of  legislatiTc  diction. 

Going,  howerer,  to  Webster's  Dictionary— one  of  the  stand- 
ards of  our  language — ^we  find  that  a  term  means  the  time  for 
which  anything  lasts,  any  limited  time,  such  as  the  term  of  life; 
and  it  occurs  to  us  that  where  the  courts  have  probably  gone 
astray  is  not  in  the  defining  of  the  word  ''term."  but  in  a  mis- 
understanding of  the  definition  itself.  That  is^  the  term  must 
have  a  certain  ending.  It  must  have  a  specific  limitation,  and 
not  be  based  upon  a  limitation  which  arises  by  reason  of  some  pos- 
sible contingency.  Take  for  instance  the  term  of  life.  We  are 
certain  we  are  going  to  die.  In  one  way  or  another  our  lives 
may  be  prolonged  or  shortened  a  few  years  more  or  less,  but  that 
we  will  die  is  certain.  While,  on  the  other  hand,  the  phrase 
''during  fitness  or  good  behavior"  carries  no  positive  limitation 
as  to  duration.  A  person  may  behave  himself  properly  for  a 
day.  for  a  year  or  for  a  lifetime,  and  no  person  is  qualified  to 
state  definitely  when  any  other  person  s  good  behavior  is  going 
to  end.  This,  if  sound,  would  of  course  preclude  the  phrase 
"during  fitness  or  good  behavior*'  from  having  any  fixed  Umita- 
tion,  unless  we  read  into  the  statute,  as  did  the  circuit  court  in 
the  PainesviUe  case,  the  meaning  that  policemen  should  hold 
their  positions  during  life  or  so  long  as  they  are  fitted  therefor; 
thus  making  the  term  of  life  the  real  limitation  on  the  tenure  of 
office. 

This  strikes  us  as  reading  something  into  the  statute  which  is 
not  there,  and  moreover,  which  is  not  true  in  law,  since  a  police- 
man thou^  perfectly  fitted  for  duty  and  of  the  hi^est  moral 
character,  may  at  any  time  lose  his  office  by  a  reduction  of  the 
force  at  the  will  of  the  dty  council. 

However,  we  do  not  believe  that  in  the  case  at  bar  it  becomes 
necessary  to  decide  this  mooted  question ;  for  having  found  that 
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a  term  is  a  fixed  and  definite  period  during  which  the  incum- 
bent is  certain  of  his  place,  the  fact  that  a  policeman  is  liable  to 
lose  his  position  at  any  time  by  reason  of  an  action  in  the  dty 
council,  makes  his  tenure  of  ofiSce  so  uncertain  and  indefinite 
as  to  preclude  him  from  being  brought  within  the  purview  of  the 
statute,  making  it  unlawful  to  increase  or  diminish  the  salaries 
of  any  officer,  clerk  or  employe  during  the  term  for  which  he 
was  elected  or  appointed.  We  do  not  believe  that  any  official 
who  may  lose  his  position  at  any  time  at  the  will  of  any  branch 
of  the  municipal  government  was  ever  intended  by  the  Legisla^ 
ture  to  be  included  in  this  statute,  and  to  say,  as  did  the  court 
in  the  Painesville  case,  that  they  are  so  included,  and  that  the 
object  and  purpose  of  including  them  was  to  make  them  inde- 
pendent of  the  whim  of  council  or  the  influence  of  public  oflS- 
cials,  and  to  free  council  and  the  public  ofScials  from  importu- 
nities and  ly)rassments  by  such  office  holders  for  increased  com- 
pensation; is,  to  say  the  least,  begging  the  question.  That  police- 
men and  firemen  are  not  made  independent  of  the  whim  of  the 
city  council  and  the  board  of  public  safety,  is  clearly  shown  in 
the  Searcy  case,  which  holds  that  the  entire  complexion  pf  the 
police  force  may  be  changed  at  will ;  and  to  deny  them  the  right 
to  strive  for  increased  remuneration  is  to  take  from  them  the 
hope  which  every  human  being,  who  has  devoted  himself  to  a 
life  work,  has  to  better  his  condition  and  improve  thie  sur- 
roundings of  himself  and  family  by  efficient  service  and  loyalty 
to  his  trust. 

The  true  purpose  of  the  law  was  to  prevent  office  seekers  who 
accept  an  office  for  a  fixed  term  of  years,  at  a  specific  salary, 
from  using  their  official  powers,  after  having  entered  upon  the 
duties  of  such  office,  for  the  purpose  of  increasing  their  own 
salaries  or  decreasing  those  of  political  opponents. 

We  do  not  believe  that  it  was  ever  intended  to  affect  the  patrol- 
men or  firemen  of  any  municipalities  of  this  state,  and,  in  our 
opinion  the  Legislature  placed  them  in  a  position  where  a  proper 
construction  of  the  law  would  leave  them  unaffected  thereby. 

The  position  we  take  is  more  strongly  impressed  upon  us  at  the 
present  time,  by  reason  of  a  pending  crisis  now  confronting  the 
board  of  public  safety,  and  concerning  which  we  believe  judicial 
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notice  may  be  taken  for  the  pnrpose  of  illnatration.  For  aome 
reaaon,  nnimportant  in  thia  connecticHi,  the  fonda  of  onr  aafety 
department  haTe  reached  the  low  ebb  and  it  may  become  necea- 
aary  in  the  near  fatore  to  retrench.  The  popuhiticm  of  the  city 
haa  not  decreaaed,  nor  have  ita  limita  in  any  way  been  narrowed^ 
That  la  to  say,  the  pnblic  needs  demand  as  large  a  number  of 
patrolmen  for  the  protection  of  the  citizena  and  their  property 
today  as  they  did  in  the  days  of  a  more  plethoric  aafety  fund. 
And  atill,  under  the  apparent  holdings  of  the  varioua  unreported 
decisions  of  the  Supreme  Courts  there  can  be  no  reduction  of 
aalaries^  even  if  absolutely  neceasary,  but  the  force  itself  may  be 
ao  reduced  aa  to  cover  the  financial  stringency  and  tax-payers 
left  with  inadequate  police  protection,  to  bee(Mne  the  prey  of 
marauders  and  social  paraaites.  Thia  we  do  not  believe  to  have 
beai  the  intention  of  our  Legislature.  In  our  opinion,  in  Section 
3617  of  the  General  Code  of  Ohio,  the  power  to  organize  and 
maintain,  includes  the  power  to  reorganize,  and  that  council  may 
reorganize  in  any  way  that  it  sees  fit  If  in  its  reorganization 
it  absolutely  repeals  a  former  o/tdmanee  organizing  the  police 
force,  on  the  day  this  repeal  goes  into  effect  all  of  the  members 
of  the  force  lose  their  positions,  and  upon  the  reorganization  they 
must  be  reappointed  by  the  board  of  public  safety,  either  at  the 
same  or  an  increased  or  diminished  salary,  aa  council  may  have 
provided.  This  is  undoubtedly  the  theoiy  that  the  various  dty 
councils  have  adopted,  and  this  theoiy  haa  been  fully  acquiesced 
in  by  the  public  for  years.  We  know  of  few  better  methods  for 
cMistruing  a  law  than  by  that  of  practical  oonstruetianL 

The  Supreme  Court  of  Wisconsin,  in  the  case  of  Scanlan  v. 
CkOds,  33  Wis.,  663,  says  in  its  first  syllabus,  ''that  the  general 
understanding  of  a  law,  and  constant  practice  under  it,  unques- 
tioned by  any  public  or  private  action,  is  strong  if  not  con- 
clusive evidence  of  the  true  meaning."  See,  also,  Rogers  v. 
Goodwin,  2  ilaas.,  475;  By.  Co.  v.  MOls,  85  Mich.,  635  (2d  SjUbt 
bus). 

It  is  our  opinion,  therefore,  that  when  the  council  of  the  city 
of  Dayt<m  passed  Ordinance  No.  7050  on  December  21, 1906,  reor- 
ganizing the  public  force  and  repealing  the  former  ordinance  of 
(xganization,  it  waa  acting  fully  within  its  powers.    That,  by 
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reason  of  sach  action,  all  of  the  membera  of  the  police  force  lost 
their  podtiona  on  January  lot,  1907,  and  it  became  necessary 
for  the  board  of  public  safety  to  appoint  members  under  the  re- 
organization upon  such  terms  as  council  had  provided;  and  fur- 
ther, that  this  method  of  removing  the  incumbents  was  excluded 
from  Section  4484  of  the  General  Code  of  Ohio,  which  only 
refers  to  individual  removals  for  cause. 

We,  therefore,  find  that  policemen  and  firemen  in  municipali- 
ties do  not  hold  their  positions  for  a  term,  namely,  for  a  fixed 
and  definite  period  of  time,  and  hence,  that  they  are  not  sub- 
ject to  the  provisions  of  Section  4213  of  the  Oeneral  Code,  deny- 
ing the  power  to  increase  or  diminish  the  salaries  of  officers, 
clerks  or  employes  of  a  municipality  during  the  term  for  which 
they  were  appointed  or  elected. 

They  are,  therefore,  entitled  to  a  peremptory  writ  of  mandamus 
as  prayed  for,  which  shall  hereby  issue,  and  judgment  be  en- 
tered accordingly. 


ERROIt  TO  THE  MAYOR  OF  A  VILLAGE  IN  TWO 

COUNTIES. 

Common  Pleas  Court  of  Hamilton  County. 
Uenby  Theobald  v.  State  op  Ohio,  and  Four  Othbb  Cases. 

Decided,  February,  1912. 

Jurisdiction  of  a  Mayor — Where  the  Town  Lies  in  Two  Oounties-^Prot- 
ecution  of  Error — Section  S539, 

1.  Inaamuch  as  the  village  of  Milford  is  situated  in  both  Hamilton  and 

Clermont  counties,  the  Jurisdiction  of  its  mayor  is  made,  by  Sec- 
tion 3589,  General  Code,  co-extensive  with  both  counties. 

2.  But  where  the  offense  was  committed  in  Hamilton  county,  and  the 

trial  was  held  and  Judgment  rendered  at  the  situs  of  the  village 
which  is  in  Clermont  county,  the  prosecution  of  error  must  be  to 
the  Common  Pleas  Court  of  Clermont  County,  and  where  such  pro- 
ceedings are  filed  in  Hamilton  county  the  court  is  without  Juris- 
diction and  the  proceedings  must  be  dismissed. 

Ousweiler  cfe  Klein,  for  plaintiffs  in  error. 
A.  J.  McNair,  contra. 
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Ck»MAN,  J. 

These  fiTe  proceedings  are  filed  in  this  eoort,  each  inYobr- 
ing  the  same  qnestions  and  are  error  proeeedings  from  a 
judgment  of  H.  H.  Hill,  mayor  of  the  village  of  Milford,  Ohio. 
The  above  named  plaintiflb  in  error  were  arrested  upon  war- 
rants iasaed  by  the  mayor  of  the  village  of  Milford  on  or  abont 
September  20,  1911,  charging  each  of  them  with  a  violation  of 
Section  13047  of  the  (General  Code,  prohibiting  persons  from  en- 
gaging in  the  business  of  barbering  on  Sunday.  The  offense  is 
a  nusdemeanor  under  said  section  and  the  penalty  for  a  viola- 
tion of  the  statute  is  a  fine  of  not  less  than  fifteen  dollars  for  the 
first  offense  and  for  each  subsequent  offense  not  less  than  twenty 
dollars  nor  more  than  thirty  dollars,  or  imprisonment  in  jail 
for  not  less  than  twenty  days  nor  more  than  thirty  days,  or  both. 
The  affidavit  upon  which  the  warrant  was  based  in  each  ease  sets 
out  that  the  plaintiff  in  error  is  a  resident  of  Hamilton  county 
and  that  the  offense  was  committed  in  Hamilton  county,  in  the 
state  of  Ohio.  The  record  in  each  case  discloses  that  the  plaint- 
iff in  error  was  apprehended  under  the  warrant  brought  before 
H.  H.  Hill,  mayor  of  the  village  of  Milford,  and  tried  1^  him 
upon  the  charge  at  his  office  in  the  village  of  5Iilf  ord  in  Clermont 
county,  Ohio. 

The  village  of  !^Iilford  is  situated  partly  in  Hamilton  county 
and  partly  in  Clermont  county.  Its  public  offices  are  situated 
in  Clermont  county.  The  mayor's  office  is  also  there  situated, 
and  the  cases  were  tried  at  that  place. 

By  the  provisions  of  Section  4536  of  the  General  Code,  the 
mayor  of  a  village  shall  have  final  jurisdiction  to  hear  and  de- 
termine any  prosecution  for  a  misdemeanor,  unless  the  accused 
is  by  the  Constitution  entitled  to  a  trial  by  jury.  His  jurisdic- 
tion in  such  cases  shall  be  oo-ertensive  with  the  county. 

Now,  all  of  the  cases  at  bar  are  misdemeanors  in  which  only 
a  fine  can  be  and  was  imposed,  because  they  are  the  first  (Senses 
charged ;  and  none  of  the  plaintiffs  in  error  is  entitled  to  a  jury 
triaL 

By  the  provisions  of  Section  11275  of  the  (3eneral  Code,  where 
the  charter  of  a  corporation  created  under  the  laws  of  the  state 
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prescribe  the  place  where  snits  must  be  brought,  that  provision 
shall  govern.  The  village  of  Milford  being  located  in  two  conn- 
ties  and  the  public  offices  being  in  Clermont  county  and  not  in 
Hamilton  county,  the  situs  of  that  village  is  in  Clermont  county. 
This  was  decided  by  our  circuit  court  directly  in  the  ease  of  C, 
C.  &  W.  Turnpike  Co.  v.  MUford,  13  C.C.(N.S.),  170.  See  also, 
Fosioria  v.  Fox,  60  O.  S.,  340. 

The  jurisdiction  of  the  mayor  in  villages  in  misdemeanor  cases 
is  confined  to  the  county  in  which  the  municipality  is  located. 
But  by  the  provisions  of  Section  3539  of  the  Gteneral  Code,  it  is 
provided  that  when  the  jurisdiction  of  municipal  officers  is  co- 
extensive with  the  county  in  which  the  corporation  is  situated, 
their  jurisdiction  in  corporations  embracing  territory  of  more 
than  one  county  shall  be  co-extensive  with  each  of  the  counties 
in  which  any  part  of  such  territory  is  located.  In  other  words, 
the  village  of  Milford  being  located  in  two  counties,  the  mayor 
thereof,  although  his  office  and  the  situs  of  the  village  is  in 
Clermont  county,  has  jurisdiction  in  misdemeanor  cases,  pro- 
vided fQr  in  Section  4536  of  the  Qeneral  Code,  co-extensive  with 
both  Clermont  and  Hamilton  counties.  It  would  therefore  ap- 
pear that  the  mayor  of  the  village  of  Milford  had  jurisdiction  to 
issue  a  warrant  and  hear  and  determine  the  prosecution  of  a  per- 
son charged  with  being  guilty  of  a  misdemeanor  in  Hamilton 
county,  as  these  plaintiffs  in  error  were  charged  and  prosecuted. 

Upon  the  trial  before  the  mayor  of  the  village  of  Milford,  all 
of  these  plaintiffis  in  error  were  found  guilty  of  the  violation  of 
the  section  of  the  statute  heretofore  cited,  and  each  was  ad- 
judged to  pay  a  fine  of  twenty-five  dollars,  and  costs  amounting 
to  fifteen  dollars  and  forty  cents,  and  to  stand  committed  to  the 
Cincinnati  Work  House  until  the  fine  and  costs  were  paid,  or 
secured  to  be  paid,  or  until  they  should  be  otherwise  legally 
discharged. 

To  this  judgment,  each  of  the  above  plaintiffs  in  error  ex- 
cepted and  filed  his  petition  in  error  in  this  court,  to  reverse, 
and  vacate  and  set  aside  the  judgment. 

By  the  provisions  of  Section  13751  of  the  General  Code,  the 
court  of  common  pleas  in  criminal  cases  has  jurisdiction  to  re- 
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view  a  judgment  or  final  order  in  a  criminal  ease  made  by  a 
conrt  or  officer  inferior  to  the  conrt  of  common  pleas.  In  order 
to  obtain  such  review  of  the  judgment  it  is  necessary  to  file  a 
I>etition  in  error  together  with  a  teanscript  and  a  complete  rec- 
ord of  the  docket  entries  made  in  the  conrt  below. 

By  the  provisions  of  Section  13754,  when  the  petition  in  error 
is  filed  in  the  court  of  common  pleas,  a  summons  shall  issue 
thereon,  directed  to  the  sheriff  of  the  county*  in  which  the  judg- 
ment was  rendered,  containing  a  description  of  the  judgment 
so  as  to  identify  it,  reciting  the  fact  that  the  petition  in  error 
has  been  filed,  and  commanding  the  sheriff  to  notify  the  prose- 
cuting attorney  of  the  county  of  the  time  when  the  petition  in 
error  will  be  for  hearing,  and  if  additional  papers  are  required, 
the  sheriff  is  commanded  to  notify  the  officer  (in  this  case  the 
mayor  of  Milford)  in  whose  possession  they  are,  to  forward  them 
to  the  court  of  common  pleas. 

In  each  of  these  cases  the  plaintiffs  in  error  caused  a  sum- 
mons to  be  issued  and  served  upon  the  prosecuting  attorney  of 
Clermont  county  and  also  upon  the  mayor  of  the  village  of  Mil- 
ford,  as  required  by  law.  A  complete  record  of  the  proceedings 
before  the  mayor  of  the  village  of  Milford  is  also  brought  up 
and  filed  in  each  of  the  cases  and  they  were  submitted  to  the 
court  upon  the  arguments  of  counsel  and  voluminous  briefs. 

It  appears  therefore  from  the  record  in  each  one  of  these  cases 
that  these  judgments  were  rendered  in  Clermont  county;  and 
inasmuch  as  the  Court  of  Common  Pleas  of  Hamilton  County 
has  no  jurisdiction  to  hear  and  determine  a  proceeding  in  error 
to  reverse,  vacate  or  modify  a  judgment  rendered  outside  of 
Hamilton  county,  it  would  seem  that  this  court  can  not  proceed 
to  a  determination  of  the  merits  of  the  controversy  involved  in 
any  of  these  proceedings  in  error. 

It  was  held  in  the  case  of  Railroad  Company  v.  HoUenberger, 
76  O.  S.,  177,  that  where  the  court  has  no  jurisdiction  of  the 
subject-matter  of  the  suit,  the  proceedings  should  be  dismissed 
at  any  stage  of  the  case  when  that  fact  is  made  to  appear.  Now 
Hamilton  county  constitutes  the  first  judicial  district  of  the  state 
of  Ohio,  and  its  jurisdiction  to  hear  and  determine  cases  ex- 
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tends  only  to  cases,  prosecutions  and  proceedings  which  arise  in 
Hamilton  county.  A  judgment  by  a  mayor  of  an  adjoining 
cotmty  ca^  not  be  reviewed  by  the  Court  of  Common  Pleas  of 
Hamilton  County,  but  must  be  reviewed  in  the  court  of  com- 
mon pleas  of  the  county  in  which  the  judgment  was  rendered. 
The  fact  that  the  village  of  Milford  is  located  partly  in  Hamil- 
ton county,  does  not  give  the  court  of  common  pleas  of  this 
county  jurisdiction  to  review  a  judgment  of  the  mayor  of  that 
village,  unless  that  judgment  were  rendered  in  Hamilton  county. 
But  as  we  have  heretofore  pointed  out,  the  record  shows  that 
these  judgments  were  rendered  in  Clermont  county ;  that  the  situs 
of  the  village  of  Milford  is  in  Clermont  county  under  the  de- 
cision of  the  circuit  court  above  cited  and  the  statute,  and  that 
all  prosecutions  for  violations  of  ordinances  and  statutes  must 
be  heard  and  determined  at  the  situs  of  the  corporation  in  Cler- 
mont county. 

It  seems  to  me  that  the  provisions  of  the  General  Code,  Sec- 
tion 14754,  which  require  a  summons  in  error  to  be  served  upon 
the  sheriff  of  the  county  in  which  the  judgment  is  rendered  in 
proceedings  of  this  character,  indicate  clearly  that  the  Legisla- 
ture contemplated  and  intended  that  the  prosecuting  attorney 
of  the  county  in  which  the  judgment  was  rendered  should  look 
after  the  interests  of  the  state  in  proceedings  in  error  of  this 
character.  While  the  Constitution  does  not  directly  limit  the 
jurisdiction  of  the  court  of  conmion  pleas  to  review  judgments 
within  the  territorial  limits  of  the  county  or  districts,  neverthe- 
less, it  is  unquestioned  that  its  jurisdiction  does  not  extend 
beyond  the  district  which  is  co-extensive  with  the  county,  as  far 
as  Hamilton  county  is  concerned. 

I  am  therefore  of  the  opinion  that  this  court  should  not  paai 
upon  the  merits  of  the  controversies  involved  in  these  proceed- 
ings in  error,  but  that  error  should  be  prosecuted,  if  it  is  de- 
sired, by  the  plaintiffs  in  error  to  the  Court  of  Common  Pleas 
of  Clermont  County. 

Because  of  the  lack  of  jurisdiction  to  hear  and  determine 
them,  it  is  the  judgment  of  this  court  that  the  petitions  in  error 
be  dismissed  or  stricken  from  the  files. 
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AUOSSWN  TO  BAL  IN  PmST  MKWCB  MURMOL  CASKS. 

Oommon  Pleas  Court  of  UcUng  Coimty. 

State  op  Ohio  v.  Edwabd  Woolabd  et  al.;  and  State  op  Ohio 

V.  Abt  Doteb  kt  al. 

Decided,  September  Term,  1910. 

Baa — CoHBtUutional  BighU  with  Reference  to—Dieeretkm  of  the  Oomrt 
—How  Exercieed— Where  the  Defendant  ia  Charged  with  Murder 
in  the  First  Degree— Freewnption  of  GuUt— Burden  of  Froof—De- 
feneee— Evidence  Before  the  Orand  Jury—Alihi  in  Rioting  and 
Lynching  Caees. 

1.  Under  the  conatitatloiiBal  inroTlslon  that  "all  persona  shall  be  bail- 

able by  sniBcient  sureties^  except  for  capital  i^enses  where  the 
proof  Is  evident  or  the  presumption  great."  an  application  for  bail 
by  one  who  is  nnder  indictmoit  for  murder  in  the  first  degree 
is  addressed  to  the  sound  legal  discretion  of  the  court,  with  the  pre> 
sumption  against  admission  to  bail,  and  the  burden  uprai  the  ap- 
plicant of  showing  that  the  proof  is  not  evident  or  the  presump- 
tion of  guilt  gr«it 

2.  That  the  accused  has  been  three  months  in  Jail,  that  the  grand  jury 

in  indicting  him  acted  upon  insufficient  evidence,  or  that  there 
are  matters  of  defense,  are  not  considerations  which  will  move  a 
court  to  grant  an  application  for  bail,  when  the  charge  Is  murder  in 
the  first  degree;  and  where  the  charge  is  based  upon  aUeged  par- 
ticipation in  rioting  or  a  lynching,  the  defense  of  an  alibi,  even 
if  established  beyond  peradventure,  could  not  be  considered. 

PAtZ  B.  Smyihe,  Prosecutmg  Attorney,  and  Wm.  H.  MiUer, 
AflsuBtant  Attorney-General,  for  the  state. 

Kibler  it  Montgomery,  J.  R,  Fitzgibbon,  Frank  A.  Bolton  and 
Jones  it  Jones,  contra. 

Nicholas,  J. 

The  defendants  in  those  two  cases — ^some  twenty-five  of  them 
in  number — were  indicted  by  a  special  grand  jury,  impanneled 
in  July  last,  of  the  crime  of  murder  in  the  first  degree,  a  capital 
offense  in  this  state.  All  are  now  confined  in  the  county  jail, 
and  five  of  them,  to-wit,  Art  Dover,  Edward  Woolard,  Lewis 
Bolton,  Clarence  Mulligan  and  Frank  Oraef ,  have  filed  appUca- 
tions  to  be  admitted  to  bail,  under  a  claim  of  constitutional 
right  or  privil^e,  our  Ck>nstitution  providing  (Section  9  of  Ar- 
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tide  I)  that  ''All  persona  shall  be  bailable  by  sufficient  sure- 
ties, except  for  capital  offenses  where  the  proof  is  evident,  or 
the  presumption  great." 

Before  beginning  an  investigation  of  the  proof,  or  of  the  pre- 
sumptions arising  therefrom,  in  the  individual  cases,  let  us  in- 
quire what  principles  of  law  must  govern  this  inquiry. 

Our  Supreme  Court  has  said,  as  early  as  the  case  of  Summons 
V.  State,  reported  in  19  Ohio,  at  page  139,  that  this  is  a  question 
addressed  to  the  sound  legal  discretion  of  the  court. 

And  again,  the  same  court,  in  the  case  of  KendeU  v.  Tarbell, 
Judge,  reported  in  the  24  Ohio  State,  at  page  196,  say: 

''The  indictment  raises  the  presumption  required  by  the  Con- 
stitution to  justify  the  refusal  of  bail. ' ' 

Now,  referring  back  again  to  the  case  in  the  19  Ohio,  we  find 
this  language: 

''A  safe  rule,  where  a  malicious  homicide  is  charged,  is  to 
refuse  bail  in  all  cases  where  a  judge  would  sustain  a  capital 
conviction,  if  pronounced  by  a  jury,  on  such  evidence  of  guilt 
as  was  exhibited  to  him  on  the  hearing  of  the  application  to  ad- 
mit to  bail;  and  instances  where  the  evidence  for  the  state  is 
of  less  efficacy,  to  admit  to  bail.  So  if  the  evidence  exhibited 
on  the  hearing  of  the  application  to  admit  to  bail  be  of  so  weak 
a  character  that  it  would  not  sustain  a  verdict  of  guilty  against 
a  motion  for  a  new  trial,  the  court  will  feel  it  their  duty,  under 
the  Constitution,  to  adjudge  the  prisoner  'bailable  by  sufficient 
sureties.' "  

Guided  by  these  authorities,  which  I  understand  speak  the 
present  law  of  this  state  on  the  subject,  we  learn : 

Igt.  That  this  question  is  addressed  to  the  sound,  legal  dis- 
cretion of  the  court ; 

2d.  That  the  fact  of  an  indictment  raises  the  presumption 
required  by  the  Constitution  to  justify  the  refusal  of  bail,  or  in 
other  words  places  the  burden  upon  the  defendant  of  showing 
that  the  proof  is  not  evident,  nor  the  presumption  of  his  guilt 

great;  and 

3d.  That  the  court  must  deny  the  application  for  bail  un- 
less he  would  set  aside  a  conviction  upon  the  showing  made  on 
this  motion. 
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With  these  principles  of  law  in  mind,  let  ns  examine  the  indi- 
vidual eases. 

First,  the  case  of  Lewis  Bolten :  The  application  in  this  case 
does  not  raise  the  constitutional  question  I  have  been  discussing, 
but  I  will  do  it  9ua  spofUe,  that  he  may  have  the  advantage  of  it ; 
but,  before  doing  so,  I  will  dispose  of  his  motion  as  it  is. 

The  grounds  upon  which  he  asks  to  be  admitted  to  bail  are  six 
in  number.    The  first  is: 

That  he  has  been  in  jail  for  three  months,  and  his  case  has  not 
yet  been  set  for  trial.  I  have  never  seen,  and  counsel  have  not 
called  my  attention  to,  an  authority  recognizing  this  as  a  ground 
for  bail  in  a  ci^>ital  case. 

2d.  That  he  was  indicted  at  the  April  term  of  this  court. 
Counsel  will  hardly  ui^e  this  as  a  ground. 

3d.  That  he  is  not  guilty  of  the  offense  of  which  he  stands 
charged.  This  is  not  a  question  for  the  court,  but  must  be 
submitted  to  a  jury. 

4th.  That  there  was  not  sufficient  evidence  before  the  grand 
jury  to  warrant  their  returning  an  indictment  against  him. 
Could  this  be  a  ground  for  admission  to  bail  if  it  were  truet 
In  disposing  of  this  question,  I  shall  treat  it  as  though  it  raised 
the  constitutional  question  sought  to  be  raised  in  the  case. 

Thomi>8on  and  Merriam,  in  their  most  excellent  work  on  juries, 
at  page  651,  in  treating  of  the  relationship  of  the  court  and  grand 
jury,  say: 

''In  certain  respects,  the  grand  jury  is  to  be  regarded  as  en- 
joying a  distinct  automony.  After  they  have  been  organized  the 
larger  part  of  their  legitimate  functions  is  to  be  performed  by 
them  as  a  separate  and  independent  body  acting  by  themselves, 
apart  from  the  court ;  and  in  their  deliberations  and  actions  they 
are  subject  to  no  control  or  direction  other  than  that  which  they 
may  receive  in  the  charge  of  the  court  before  they  proceed  to 
enter  upon  their  duties.  The  court  neither  keeps  their  con- 
sciences nor  can  compel  them  in  finding  facts.  Within  the 
sphere  of  their  duties  their  power  may  properly  be  said  to  be 
omnipotent." 

And  again,  on  page  365,  these  authors  say : 

"When  the  indictment  has  been  duly  returned,  and  the  find- 
ing is  endorsed,  as  required  by  law,  these  facts  are  considered 
as  conclusive  of  the  regularity  of  the  finding." 
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Our  own  Supreme  Court,  in  Turk  v.  State,  7  Ohio,  part  2d, 
page  240,  say: 

*' Inquiry  can  not  be  made  upon  what  ground  any  of  the 
twelve  jurors  concurred  in  the  finding." 

And  as  a  grand  juror  is  not  permitted  to  impeach  the  finding 
of  a  grand  jury,  and  no  one  else  may  invade  the  secrecy  of  that 
body,  how  could  this  court  institute  any  such  an  inquiry  as 
this  branch  of  the  motion  would  require?  In  the  last  above 
cited  case,  at  page  243,  the  court  say : 

**So  far  as  the  facts  are  concerned,  the  grand  jury  is  an  inde- 
pendent branch  of  the  criminal  tribunals  of  the  country,  and 
the  court  can  not  be  permitted  to  substitute  its  own  discretion 
or  judgment  for  that  of  the  grand  jury  upon  the  sufiSciency  of 
testimony." 

While  considering  this  question,  we  must  not  forget  that 
grand  juries  may  return  indictments  based  wholly  upon  facts 
within  their  own  knowledge,  and  to  support  which  not  a  single 
witness  has  been  called  or  sworn. 

The  taking  of  extended  notes  of  the  evidence  produced  before  a 
grand  jury  is  of  recent  origin,  for  it  is  but  recently  that  a  ste- 
nographer could  be  admitted  to  the  grand  jury  room.  Conse- 
quently, this  question  is  a  novel  one,  and  it  would  be  with  great 
hesitancy  that  I  would  attempt  to  establish  a  precedent.  I  am 
not  prepared  to  say  that  under  no  circumstances  should  a  trial 
court  look  into  the  testimony  taken  by  a  grand  jury,  but  I  do 
feel  prepared  to  say  that,  under  the  authorities  which  I  have 
cited,  in  our  state,  I  am  not  justified  in  looking  into  the  evi- 
dence in  those  cases  to  see  if  the  grand  jury  was  justified  in  re- 
turning the  bills  of  indictment.  If  I  can  not,  in  the  language  of 
the  7th  Ohio,  quoted,  inquire  into  what  ground  any  of  the  twelve 
jurors  concurred  in  finding  the  indictments,  I  certainly  can  not 
inquire  into  what  ground  all  twelve  pf  them  concurred.  This 
same  authority  holds  that  the  court  can  not  substitute  its  discre- 
tion and  judgment  for  that  of  the  grand  jury  upon  the  sufiS- 
ciency of  the  testimony.  In  passing  upon  the  question  of 
whether  or  not  a  bill  of  indictment  shall  be  returned,  it  is  the 
duty  of  the  grand  jury  to  so  return  if  the  guilt  of  the  defend- 
ant is  established  beyond  a  reasonable  doubt.  The  presump- 
tion of  law  is  that  the  grand  jury  did  its  duty ;  that  is,  obeyed 
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the  instmetioiis  of  the  ooort,  and  acted  in  conformity  with  their 
oath ;  and  if  they  did  so  (and  nothing  appears  in  this  record  to 
the  contrary)  how  can  this  court  say  that  the  proof  is  not  evi- 
dent or  the  presumption  not  great  V 

5th.  That  there  is  no  reasonable  probality  of  a  trial  of  this 
case  at  the  present  term  of  this  oonrt. 

6th.     That  he  offers  bond  in  any  reasonable  amount. 

If  the  defendant  has  no  constitutional  right  to  be  admitted 
to  bond.  I  hardly  think  counsel  would  insist  upon  substituting 
either  or  both  of  these  grounds  in  its  stead. 

In  support  of  this  motion,  he  presents  the  record  of  the  grand 
jury,  and  some  sixteen  affidavits,  including  his  own.  As  to  the 
record  of  the  grand  jury.  I  have  said  all  that  I  care  to  upon  this 
subject,  and  do  not  believe  that  multiplying  words  will  make  any 
clearer  my  position  than  I  have  already  done. 

These  affidavits  are  all  to  the  effect  that  this  defendant  was 
not  with  the  crowd  that  hung  Etherington.  but  was  at  his  place 
of  business  some  distance  away.  In  other  words,  their  ten- 
dency is  to  establish  what  is  known  in  the  law  as  the  defense  of 
an  aKbi.  Assuming  them  to  be  true,  do  they  establish  this  de- 
fense f  The  principle  that  whoever  takes  part  in  or  incites 
others  to  acts  of  violence,  imder  such  circumstances  as  those  of 
July  8th.  is  equally  guilty  with  those  who  do  the  violent  acts, 
is  too  fundamental  or  elementary  to  require  citation  or  illus- 
tration. So  that  if  this  defendant  incited  others,  either  by 
words  or  deed,  to  commit  this  act.  then  it  would  not  matter  how 
far  away  he  was  from  the  scene  of  the  trouble  at  the  moment 
of  its  enactment.  In  most  cases,  the  defense  of  alibi,  though 
scrutinized  with  care  by  the  courts,  when  established  is  a  com 
plete  defense;  but  not  so  in  this  class  of  cases.  It  is  a  well 
established  principle — and  so  far  as  this  court  has  been  able  to 
learn  it  is  universally  recognized — ^that  whoever  takes  part  in  a 
riotous  assemblage,  or  incites  others  to  do  so,  is  responsible  for 
any  offense  which  is  the  natural  or  logical  result  of  such  mis- 
conduct So  that' this  evidence  does  not  in  anywise  negative  the 
idea  that  this  defendant  did  incite  or  aid  in  inciting  this  mob 
to  the  violence  which  resulted  in  Etherington 's  death;  and 
hence  does  not  negative  the  conclusion  that  it  was  for  this  act 
that  the  grand  jury  charged  him  with  this  offense. 
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The  defendant  having  failed,  therefore,  in  overcoming  the  pre- 
sumption raised  by  the  finding  of  the  indictment  by  the  grand 
jury,  this  application  is  denied. 

In  the  application  of  Dover,  the  constitutional  question  is 
squarely  raised.  In  support  of  this  application,  the  defendant 
offers  the  evidence  taken  before  the  grand  jury ;  and  his  counsel, 
in  his  brief,  says  that  there  is  evidence  that  just  after  supper  on 
July  81^,  and  a  long  time  before  the  jail  was  broken  into,  this 
defendant  said,  ''I  am  an  Eagle;  let's  get  him." 

But  he  does  not  claim  that  the  mob  that  afterwards  took 
Etherington's  life  was  not  at  that  time  formed,  and  did  not 
continue  its  activity  from  that  time  until  the  death  of  Ethering' 
ton.  If  this  were  true,  and  the  declaration  that  this  defendant 
incited  others  to  the  acts  of  violence  that  resulted  in  Ethering- 
ton's death, 'can  this  court  say  that  the  proof  is  not  evident  or 
the  preisumption  of  his  guilt  not  great? 

What  I  have  said  in  reference  to  the  grand  jury  record  ap- 
plieS)  of  course,  to  this  case  as  to  the  Bolton  case.  In  this  case, 
as  in  the  Bolton  case,  the  defendant  fails  to  rebut  the  presump- 
tion raised  by  the  finding  of  the  indictment ;  and  the  application 
is,  therefore,  denied. 

In  the  application  of  Edward  Woolard,  the  defendant  raises 
the  constitutional  question  also,  and  offers  the  record  before  the 
grand  jury,  and  the  afiSdavits  of  himself  and  six  others.  By 
these  affidavits,  he  seeks  to  show  that  although  in  the  jail  at  the 
time  that  Etherington  was  taken  from  his  cell,  he  took  no  part  in 
doing  so,  but  did  protect  an  officer  of  the  law  who  was  then  pro- 
tecting the  prisoner.  This  is  a  defense  for  the  consideration  of 
the  jury,  but  does  not  rebut  the  presumption  already  referred  to, 
and  this  application  is  denied. 

In  the  application  of  Clarence  Mulligan,  the  constitutional 
question  will  be  considered,  though  not  formaUy  presented. 
He  offers  the  grand  jury  record  and  five  affidavits,  including  his 
own.  These  affidavits  are  to  the  effect  that  he  was  at  the  saloon 
of  the  deceased,  Howard,  at  the  time  it  is  claimed  that  Ethering- 
ton lost  his  life;  and  the  defendant  adds:  That  he  did  not  aid 
in  that  offense  in  any  way.  This  is  a  question  for  the  jury,  and 
not  for  the  court,  and  this  application  will  be  denied  for  the 
reasons  already  stated. 
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Common  Pleas  Omut  of  Hamilton  Ooonty. 
Ik  re  Saul  Bebob  and  Ik  bb  Williaic  Skahk,  Habeas 

COBPU& 

Decided,  January  9«  1912. 

Tiolatunu  of  Penondl  RighU— Interference  wUk  Memherghip  in  a 
Labor  Organisation — Constitutiomaiity  of  Ohio  Act  Providing  a 
PenaJtg  Therefor— Right  of  Employer  to  Refuse  Bueiness  RdatUmM 
with  Anp  Persons  Whomsoever-^Not  Interfered  with  by  Protec- 
tion to  Employe  in  Bis  Right  to  Belong  to  a  Labor  Union— Motive 
of  Discharge  of  Employe  Determines  QnaMty  of  Act. 

Section  12943,  General  Code,  which  subjects  an  employer  or  his  agent 
to  criminal  prosecution  for  preventing  employes  from  joining  or 
bdonging  to  a  lawful  labor  organization,  or  for  coercing  or  at- 
tempting to  coerce  by  discharging  or  attempting  to  discharge  them 
because  of  their  connection  with  such  organization,  la  not  in  con- 
traTention  with  constitutional  guaranties,  but  is  a  valid  ezerotse 
of  legislatlTe  power. 

Morse  &  Tuttle,  for  petitioners. 
y^'chalas  Klein,  contra. 

GOBMAK,  J. 

The  above  two  canses  are  identically  the  same  except  the 
names  of  the  persons  on  whose  behalf  the  writs  of  habeas  corpus 
are  sned  out,  and  the  nombers  of  the  cases.  They  will  therefore 
be  considered  and  determined  as  one  ease,  as  the  same  facts  and 
principles  of  law  are  common  to  both. 

On  the  15th  day  of  December,  1911,  each  of  the  petitioners 
above  named,  Saul  Berger  and  William  Skahn,  were  arrested 
npon  warrants  issued  by  James  S.  Myers,  a  justice  of  the  peace 
of  Cincinnati  township,  based  upon  affidavits  charging  each  of 
them  with  a  violation  of  Section  12943  of  the  General  Code  of 
Ohio,  in  that  on  or  about  December  2d.  1911,  William  Skahn 
did  unlawfully  discharge  and  coerce  one  Wilfred  Oarand,  who 
was  then  and  there  an  employe  of  the  MacDonald  &  Kiley  Com- 
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pany,  an  Ohio  corporation,  from  the  employment  of  the  said  the 
MacDonald  &  Kiley  Company,  knowing  that  the  said  Qarand 
was  then  and  there  a  member  of  and  in  connection  with  the 
United  Shoe  Workers  of  America,  Local  26,  Cincinnati,  Ohio,  a 
labor  organization,  and  that  on  or  about  December  2d,  1911, 
Saul  Berger  did  unlawfully  discharge  and  coerce  Edward 
Schroeder,  an  employe  of  the  Roth  Shoe  Manufacturing  Com- 
pany from  the  employment  of  said  company,  knowing  that  the 
said  Schroeder  was  then  and  there  a  member  of  and  in  connec- 
tion with  the  United  Shoe  Workers  of  America,  a  lawful  labor 
organization.  Each  of  the  petitioners  were  apprehended  under 
and  by  virtue  of  said  warrants  on  the  15th  day  of  December,  1911, 
by  Philip  Tieman,  a  constable  of  this  township,  and  immediately 
each  of  said  petitioners  sued  out  a  writ  of  habects  corpus  under 
the  above  entitled  causes  and  numbers,  alleging  in  each  of  their 
said  petitions  that  each  one  is  illegally  restrained  and  deprived  of 
his  liberty  without  any  legal  authority,  by  Philip  Tiernan,  con- 
stable of  Cincinnati  township,  Hamilton  county,  Ohio ;  and  pray- 
ing that  upon  a  hearing  thereof,  each  may  be  discharged  from 
such  illegal  restraint.  The  writ  was  made  returnable  forth- 
with. 

The  constable,  Philip  Tieman,  answered  the  petition  justify- 
ing his  arrest  and  detention  of  the  petitioners  under  and  by  vir- 
tue of  the  warrants  aforesaid,  and  attached  to  his  answer  and 
made  part  thereof  the  affidavit  and  warrant  in  each  case;  and 
he  prays  that  the  writs  issued  be  dismissed  and  that  the  petition- 
ers be  returned  to  his  custody  and  charge. 

To  the  answer  in  each  case  the  petitioner  has  demurred  on  the 
grounds  that  the  facts  therein  set  forth  are  not  sufficient  in 
law,  and  for  the  further  reason  that  the  warrants  as  set  forth 
in  said  answers  are  unlawful  and  in  contravention  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States;  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States ; 
of  Section  1,  Article  I  of  the  Constitution  of  the  state  of  Ohio ; 
and  of  Section  26,  Article  II  of  the  Constitution  of  the  state 
of  Ohio;  and  that  said  warrants  are  based  upon  complaints  un- 
der a  statute  in  contravention  of  the  provisions  aforesaid  and 
are  void. 
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The  ease  was  folly  and  ably  argued  fay  eoumel  for  the  petition- 
era  and  for  the  answering  offioer«  and  briefs  were  sabmitted 
on  Deeember  23,  1911. 

The  sole  question  raised  by  the  demurrer  is  whether  or  not 
Section  12943.  General  Code  (89  Ohio  Laws,  p.  269,  Section  1), 
is  a  valid  law,  or  nneonstitntional  and  in  cootravention  of  any 
provision  of  the  Constitution  of  the  United  States  or  of  the 
Ohio  Constitution. 

Section  12943.  General  Code  of  Ohio,  under  which  the  war- 
rants were  issued  in  this  case,  and  the  validity  of  which  is  ques> 
ti<Hied  by  the  petitioners,  was  passed  by  the  Legislature  in  1892, 
and  reads  as  follows: 

''Whoever,  tieing  a  member  of  a  firm,  or  agent,  office  or  em- 
ploye of  a  company,  corporation  or  person,  prevents  employes 
from  forming,  joining  or  belonging  to  a  lawful  labor  organization, 
or  coerces  or  attempts  to  coerce  employes,  by  discharging  or 
threatening  to  discharge  them  from  their  employ,  or  the  em- 
ploy of  a  firm,  company  or  corporation,  because  of  their  connec- 
tion with  such  labor  organization,  shall  be  fined  not  more  than 
one  hundred  dollars  or  imprisoned  not  more  than  six  months 
or  both," 

For  the  purpose  of  these  habeas  corpus  cases,  the  demurrers 
admit  that  the  petitioners  have  violated  the  provisions  of  this 
law :  but  they  seek  to  avoid  the  penalty  involved  in  its  violation 
by  pleading  the  invalidity-  and  nullity  of  the  law.  In  other 
word^  the  petitioners  claim  that  the  Legislature  of  Ohio  had  no 
power  or  authority*  to  enact  this  law.  because  it.  the  Legislature, 
is  prohibited  fay  the  Constitution  of  the  United  States  and  the 
Constitution  of  Ohio  from  making,  passing  or  enacting  laws  of 
the  kind  and  character  of  Section  12943.  General  Code.  The 
specific  provisions  of  these  constitutions,  or  parts  thereof,  which 
it  is  claimed  are  contravened  and  violated  by  this  enactment 
are  the  following: 

The  Fifth  Amendment  of  tiie  Constitution  of  the  United  States 
which  reads  in  part  as  follows: 

"No  person  •  •  •  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 
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The  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  which  reads  in  part  as  follows: 

<<•  •  •  j^Qj.  ghall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

Article  I,  Section  1,  of  the  Constitution  of  Ohio  reads  as  fol- 
lows: 

''All  men  are  by  nature,  free  and  independent,  and  have  cer- 
tain inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty,  acquiring,  possessing  and  protecting 
property,  and  seeking  and  obtaining  happiness  and  safety." 

Article  II,  Section  26  of  the  Ohio  Constitution  reads  in  part 
as  follows: 

**A11  laws,  of  a  general  nature,  shall  have  a  uniform  operation 
throughout  the  state."    •    •    • 

It  is  not  believed  that  the  law  can  be  claimed  to  be  invalid 
unless  it  does  contravene  one  or  more  of  these  provisions  of 
these  constitutions. 

Under  our  form  of  government  we  have  as  the  fundamental 
law  of  the  nation,  a  Constitution  of  the  United  States, 
the  underlying  law  adopted  by  the  people  of  this  union, 
and  wherein  and  whereby  the  people  have  defined  and  limited 
the  powers  of  their  own  government,  and  the  branches  thereof — 
the  legislative,  executive  and  judicial.  Certain  things  are  there- 
in prohibited  to  be  done  either  by  Congress  or  by  any  state  of 
the  union ;  and  the  purpose  of  these  inhibitions  is  said  to  be  to 
protect  and  secure  the  natural  and  inalienable  rights  of  the 
weaker,  or  minorities,  from  the  aggressions  or  oppressions  of  the 
strong,  or  the  majorities ;  to  prevent  a  tyrranical  majority  from 
overriding  the  minority  and  depriving  this  minority  of  its  natur- 
al rights.  Were  it  not  for  the  desire  of  the  people  to  protect  the 
weak  minority  from  the  tendency  of  majorities  to  impose  the 
rule  of  their  will  upon  the  minority  regardless  of  the  justness 
or  equity  of  the  rule,  and  the  further  desire  of  all  the  people  to 
limit  the  powers  of  their  officials  and  public  servants,  there  would 
be  no  necessity  or  occasion  for  written  constitutions.    All  the 
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states  of  this  Umoii  haTe  ooii8titati0DS  in  the  mam  siiiular  to  the 
Federal  Constitntion,  adopted  by  the  people  of  the  seTeral  states, 
and  for  the  same  reasons  that  prompted  all  the  people  of  the 
United  States  to  adopt  a  Constitution.  Amnng  the  provisions  of 
the  federal  Constitution  and  the  Ohio  Coostitotion  are  those 
above  cited  whieh  are  drawn  in  question  in  this  ease. 

Now,  the  power  to  determin'e  whether  or  not  any  specific 
provision  of  the  federal  or  state  Constitution  has  been  violated 
or  contravened  by  any  of  the  departments  of  government — the 
leg^ishitive,  the  executive  or  the  judicial — must  and  should  be 
lodged  somewhere;  otherwise,  there  oould  be  no  security  to  the 
people  of  their  rights  under  their  fundamental  law.  Majorities 
electing  legislatures  could  secure  the  passage  of  laws  so  obnoxious 
to  all  sense  of  justice  and  so  violative  of  all  natural  rights  as 
to  render  the  government  odious  in  the  ^ea  of  all  fair  minded 
perscms.  Executive  ofBcers  might  arbitrarily  exceed  all  the 
powers  granted  to  them  by  the  Constitution,  and  imxKMe 
their  autocratic  will,  under  the  gmse  of  law  enforce- 
ment^ upon  a  helpless  people.  Judges,  in  the  exeretse 
of  their  functions,  might  exceed  their  powers  and  juris- 
dictions as  defined  by  the  Constitutions,  were  their  decisions  not 
subject  to  review  and  the  powers  and  jurisdiction  which  they 
may  exercise,  subject  to  be  questioned  by  other  judges  and  other 
courts.  So  it  is  that  the  acts  and  proceedings  of  all  three  branches 
of  our  government  should  be  and  are  subject  to  inquiry  as  to 
the  ri^t  to  exercise  the  powers,  functions  and  prerogatives  which 
from  time  to  time  they  do  exercise.  It  has  been  thought  wise 
and  pwyper  to  lodge  in  our  courts  the  power  and  authority  of 
determining  in  any  given  ease  whether  or  not  there  has  been 
a  usurpation  of  power  by  any  branch  of  the  government,  and 
especially  whether  or  not  the  legislative  branch  thereof  has  ex- 
ceeded its  authority  under  the  Constitution  in  the  enactment 
of  any  law.  As  to  the  wisdom  of  this  grant  of  power  to  the 
courts  we  are  not  now  to  discuss  or  consider.  If  this  power  is 
to  be  exercised  by  any  tribunal — and  it  would  seem  that  it  should 
be — ^there  is  probably  no  better  lodgment  place  for  the  exercise 
thereof  than  in  our  courts.  The  judges  are  supposed  to  be, 
and  generally  are,  learned  in  the  law;   and  by  education  and 
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training,  study  and  experience  are  undoubtedly  better  qualified 
to  pass  judgment  upon  the  validity  of  a  law,  of  the  Legisla- 
ture, an  act  of  an  executive  ofBcer,  or  a  judicial  decision,  than 
any  other  class  or  group  of  men.  However  this  may  be,  this 
power  is  lodged  with  the  courts  and  it  becomes  their  duty  to 
exercise  it,  whenever  called  upon  in  a  proper  case  and  in  the 
proper  manner,  and  to  render  a  fair  and  impartial  decision  un- 
der their  oaths  of  office  and  to  the  best  of  their  abilities. 

The  question,  therefore,  presented  in  this  case — and  the  sole 
question  as  has  been  heretofore  said — ^is  whether  or  not  this 
act  of  the  Ohio  Legislature,  passed  in  1892,  contravenes  any  of 
the  provisions  of  the  federal  or  state  constitutions ;  and  that  ques- 
tion is  submitted  to  this  court  in  this  case  for  determination. 

It  seems  to  be  well  settled  that  the  question  can  be  raised  in 
a  habeas  corpus  proceeding  as  well  as  on  error  to  a  criminal 
prosecution.  See,  Ex  parte  Edward  Kline,  6  C.  C,  215;  Ex 
parte  SieboU,  100  U.  S.,  176. 

The  validity  or  constitutionality  of  this  enactment  has  never 
been  passed  upon  by  the  Supreme  Court  of  this  state,  or  by  any 
circuit  court,  but  there  are  two  decisions  of  the  courts  of  common 
pleas  of  this  state  directly  in  point ;  one  by  Judge  John  B.  Sayler, 
formerly  a  judge  of  this  court,  and  one  by  Judge  Pugsley  of  the 
Lucas  County  Common  Pleas,  each  of  whom  reached  diamet- 
rically opposite  conclusions  as  to  the  constitutionality  of  the 
section. 

In  the  case  of  Davis  v.  State,  30  BuUtein,  342,  Judge  Sayler 
held  the  law  constitutional  after  an  able  presentation  of  the 
law  by  such  distinguished  counsel  as  Judge  Hiram  D.  Peck  on 
behalf  of  the  validity  of  the  law,  and  Senator  Joseph  B.  Foraker 
against  the  proposition.  The  case  was  taken  on  error  to  the  cir- 
cuit court  of  this  county,  but  when  called  for  argument,  Davis 
who  was  c6ntending  for  the  validity  of  the  law,  failed  to  appear 
and  the  proceeding  was  dismissed  in  that  court  for  want  of 
prosecution. 

In  the  case  of  State  v.  Bateman,  7  Nisi  Prius,  487,  decided  after 
Judge  Sayler 's  decision  was  rendered,  Judge  Pugsley,  sitting 
on  the  Lucas  county  common  pleas  bench,  held  the  law  to  be  un- 
constitutional. 
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Both  of  these  judges  were  of  high  standing  with  the  bench  and 
bar  of  this  state,  and  their  decisicms  are  earefolly  considered  and 
nnmerons  authorities  cited  to  support  their  respectiYe  conclu- 
sions. 

Outside  of  this  state  laws  similar  to  or  almost  identical 
with  our  Section  12943,  Qeneral  Code,  have  been  eonstmed  by 
several  courts  in  the  following  cases: 

In  CoffeyviUe  Co.  ▼.  Perry,  69  Kan.,  297,  a  statute  almost  word 
for  word  like  ours  was  under  consideration  by  the  Supreme 
Court  of  Kansas,  and  it  was  there  held  that  the  law  did  not  fall 
under  the  police  power  because  it  did  not  affect  the  public  wel- 
fare, health,  safety  or  morals  of  the  community;  and  that  inas- 
much as  the  law  interfered  with  the  right  to  terminate  a  con- 
tract, it  was  in  contravention  of  that  provision  of  the  federal 
Constitution,  which  guarantees  to  every  citizen  the  protection  of 
life,  liberty  and  property,  and  therefore  null  and  void. 

In  People  v.  Marcus,  185  N.  Y.,  257,  a  law  similar  to  the  stat- 
ute under  consideration,  was  held  unconstitutional  because  in 
contravention  of  those  organic  provisions  of  the  federal  and 
state  constitutions  which  guarantee  that  no  person  shall  be 
deprived  of  Uf  e,  liberty  or  property  without  due  process  of  law, 
and  that  the  law  unduly  restricted  the  right  of  contract  of  the 
persons  at  whom  the  law  was  aimed.  Judge  Bartlett,  however, 
in  this  case,  dissented  from  the  finding  of  the  majority  of  the 
court  and  held  the  law  to  be  a  valid  exercise  of  the  police  power 
on  the  part  of  the  Legislature. 

In  the  case  of  State  v.  JtUow,  129  Mo.,  163,  the  Supreme  Court 
of  Missouri  held  a  similar  law  unconstitutional  because  it  was  in 
contravention  of  the  constitutional  guarantee  that  no  person  shall 
be  deprived  of  Ufe,  liberty,  or  property  without  due  process  of 
law ;  and  that  the  enactment  of  the  statute  was  not  a  valid  exer- 
cise of  the  police  power. 

To  the  same  effect  are  the  cases  of  QiUespie  v.  State,  188  HL, 
176;  State  v.  Kuertzberg,  114  Wis.,  530;  Mahkews  v.  People,  202 
Dl.,  389. 

A  similar  law  passed  by  Congress  was  up  for  construction  in 
the  Circuit  and  Supreme  Courts  of  the  United  States  in  the  case 
of  Adair  v.  the  United  States,  152  Fed.  Bep.,  737,  same  case  208 
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U.  S.,  161.  The  case  arose  on  the  arrest  of  one  Adair,  an  agent 
of  a  railroad  company  in  eastern  Kentucky,  charged  with  the 
violation  of  Section  10  of  the  act  of  Congress  passed  June  1, 
1898,  making  it  a  criminal  offense  punishable  by  fine  for  any 
emplo3dng  common  carrier  doing  an  interstate  business  and  sub- 
ject to  the  provisions  of  the  act,  or  any  officer  or  agent  thereof 
to  threaten  any  employe  with  loss  of  employment  or  unjustly 
discriminate  against  any  employe  because  of  his  membership  in 
a  labor  organization.  A  demurrer  was  filed  to  an  indictment 
against  Adair  as  an  agent  of  the  railroad  company,  charging  him 
with  having  violated  this  law  by  discharging  an  employe  named 
Coppage  because  of  his  membership  in  a  labor  organization. 
Judge  Cochran,  in  a  very  exhaustive  and  able  decision  reported 
in  152  Federal  Reporter,  held  the  section  of  the  law  and  the  en- 
tire act  to  be  constitutional.  On  appeal  by  Adair  to  the  Supreme 
Court,  reported  in  208  U.  S.,  161,  that  tribunal  reversed  Judge 
Cochran  by  a  divided  court  of  six  to  two.  Justice  Moody  not 
sitting.  The  opinion  of  the  majority  was  announced  by  Justice 
Harlan,  in  the  course  of  which  among  other  things,  he  said : 

**The  first  inquiry  is  whether  the  part  of  the  tenth  section  of 
the  act  of  1898  upon  which  the  first  count  of  the  indictment  was 
based  is  repugnant  to  the  Fifth  Amendment  of  the  Constitution 
(of  the  United  States)  declaring  that  no  person  shall  be  deprived 
of  liberty  or  property  without  due  process  of  law.  In  our  opin- 
ion, that  section,  in  the  particular  mentioned,  is  an  invasion  of 
the  personal  liUerty  as  well  as  the  right  of  property  guaranteed 
by  that  amendment.  Such  liberty  and  right  embraces  the  right 
to  make  contracts  for  the  purchase  of  the  labor  of  others,  and 
equally  the  right  to  make  contracts  for  the  sale  of  one's  own 
labor;  such  right,  however,  being  subject  to  the  fundamental 
condition  that  no  contract,  whatever  its  subject-matter,  can  be 
sustained,  which  the  law  upon  reasonable  grounds  forbids  as  in- 
consistent with  public  interests  or  hurtful  to  the  public  order, 
or  detrimental  to  the  common  good.'' 

And  further  along  the  court  says: 


Mr.  Cooley  in  his  treatise  on  Torts,  page  278,  well  say3: 
It  is  a  part  of  every  man's  civil  rights  that  he  be  left  at  liber- 
ty to  refuse  business  relations  with  any  person  whomsoever, 
whether  the  refusal  rests  upon  reason  or  is  the  result  of  whim, 


NISI  PBIUS  REPOBTS— NEW  SEBIE&  409 


1S12.]  In  re  Berger  mnd  Skabn. 


eaprioe,  prejudice  or  maliee.  With  his  reasons  neither  the  pub- 
lie  nor  third  persons  have  any  legal  ooneem.  It  is  also  his  right 
to  have  business  relations  with  any  one  with  whom  he  ean  make 
contracts,  and  if  he  is  wrongfully  deprived  of  this  right  by  others 
he  is  entitled  to  redress.'' 

And  further  along  Justice  Harlan  uses  this  language : 

"The  right  of  a  person  to  sell  his  labor  upon  such  terms  as  he 
deems  proper,  is,  in  its  essence,  the  same  as  the  right  of  the  pur- 
chaser of  labor  to  prescribe  the  conditions  upon  which  he  will 
accept  such  labor  from  the  person  offering  to  sell  it.  So  the 
right  of  the  employe  to  quit  the  service  of  the  employer  for  what- 
ever reason  is  the  same  as  the  right  of  the  employer  for  whatever 
reason,  to  dispense  with  the  services  of  such  employe.  It  was 
the  legal  right  of  the  defendant,  Adair,  however  unwise  such 
course  might  have  been,  to  discharge  Coppage  because  of  his 
being  a  member  of  a  labor  organization,  as  it  was  the  legal  right 
of  Coppage,  if  he  saw  fit  to  do  so,  however  unwise  such  course 
on  Ids  part  might  have  been,  to  quit  the  service  in  which  he  was 
engaged  because  the  defendant  employed  some  persons  who  were 
not  members  of  a  labor  organization.  In  all  such  particulars 
the  employer  and  the  employe  has  equality  of  right,  and  any  legis- 
lation that  disturbs  that  equality  is  an  arbitrary  interference 
with  the  liberty  of  contract,  which  no  government  can  l^aUy 
justity  in  a  free  land." 

Justice  McKenna  in  his  disBenting  opinion,  after  discussing 
the  question  of  whether  or  not  CiMigreas  might  pass  the  law  under 
consideration  in  the  exercise  of  its  power  to  regulate  interstate 
commerce,  says  as  to  the  validity  of  Section  10  of  the  act  in- 
volved, among  other  things  on  page  185  of  this  report: 

"We  are  told  that  labor  associations  are  to  be  commended. 
May  not  Congress  then  recognize  their  existence ;  yes,  and  recog- 
nize their  power  as  conditions  to  be  counted  with  in  framing 
l^^ationf  Of  what  use  would  it  be  to  attempt  to  bring  bodies 
of  men  to  agreement  and  compromise,  if  you  put  out  of  view  the 
influences  which  move  them  or  the  fellowdiip  which  binds  them — 
maybe  controls  and  impels  them — whether  rightfully  or  wrong- 
fully to  make  the  cause  of  one  the  cause  of  aUf" 

In  the  opinion  of  Justice  McKenna,  the  law  under  consider- 
ation including  section  ten  of  the  act  which  prohibited  the  em- 
Dlover  from  coercinir  the  employe  by  threatening  to  dischai^ 
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Mm,  or  by  diBcharging  him  because  of  his  connection  with  a  law- 
ful labor  union,  was  a  valid  law  and  contravened  no  provision 
of  the  federal  Constitution.  Justice  Holmes  also  in  a  strong 
dissenting  opinion  concurred  with  Justice  McEenna  as  to  the 
constitutionality  of  the  law.  In  the  course  of  his  opinion,  he 
says: 

''The  section  (Section  10)  is,  in  substance,  a  very  limited  in- 
terference, with  freedom  to  contract;  no  more.  It  does  not  re-  • 
quire  the  carriers  to  employ  any  one.  It  does  not  forbid  them 
to  refuse  to  employ  any  one,  for  any  reason  they  deem  good, 
even  where  the  notion  of  a  choice  of  persons  is  a  fiction  and  whole- 
sale employment  is  necessary  upon  general  principles  that  it 
might  be  proper  to  control.  The  section  simply  prohibits  the 
more  powerful  party  to  exact  certain  undertakings,  or  to  threaten 
dismissal  or  unjustly  discriminate  on  certain  grounds  against 
those  already  employed.  I  hardly  can  suppose  that  the  g^^unds 
on  which  a  contract  may  lawfully  be  made  to  end  are  less  open 
to  regulation  than  other  terms.  So,  I  turn  to  the  general  ques- 
tion whether  the  employment  can  be  regulated  at  all.  I  confess 
that  I  think  that  the  right  to  make  contracts  at  will  that  has  been 
derived  from  the  word  liberty  in  the  amendments  has  been 
stretched  to  the  extreme  by  the  decisions ;  but  they  agree  that 
sometimes  the  right  may  be  restrained.  Where  there  is,  or 
generally  is  believed  to  be,  an  important  ground  of  public  poUcy 
for  restraint,  the  Constitution  does  not  forbid  it,  whether  this 
court  agrees  or  disagrees  with  the  policy  pursued.  It  can  not 
be  doubted  that  to  prevent  strikes,  and,  so  far  as  possible,  to 
foster  its  scheme  of  arbitration,  might  be  deemed  by  Congress 
an  important  point  of  policy,  and  I  think  it  impossible  to  say 
that  Congress  might  not  reasonably  think  that  the  provision  in 
question  would  help  a  good  deal  to  carry  its  policy  along.  But 
suppose  the  only  effect  really  were  to  tend  to  bring  about  a  com- 
plete unionizing  of  such  railroad  laborers  as  Congress  can  deal 
with;  I  think  that  object  alone  would  justify  the  act.  I  quite 
agree  that  the  question  what  and  how  much  good  labor  unions  do, 
is  one  on  which  intelligent  people  may  differ.  I  think  that  labor- 
ing men  sometimes  attribute  to  them  advantages,  as  many  at- 
tribute to  combinations  of  capital  disadvantages,  that  really  are 
due  to  economic  conditions  of  a  far  wider  and  deeper  kind — ^but 
I  could  not  pronounce  it  unwarranted  if  Congress  should  decide 
that  to  foster  a  strong  union  was  for  the  best  interest,  not  only 
of  tiie  men,  but  of  the  railroads  and  the  country  at  large. ' ' 

In  short,  Justice  Holmes  appears  to  hold  that  the  legislative 
body  of  Congress  was  not  exceeding  its  authority  in  passing  this 
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law,  npon  the  theory  that  it  might  eondnce  to  the  general  wel- 
fare. 

Now,  there  can  be  no  doubt  that,  to  the  extent  that  this  Ohio 
statute  undertakes  to  prescribe  the  lengths  that  the  employer  may 
go  in  dictating  to  his  employe  the  terms  and  ecmditions  upon 
whieh  he  may  remain  in  his  employ,  it  is  a  limited  interference 
with  the  freedom  to  contract. 

It  seems  to  be  conceded  by  all  courts  that  have  passed  upon 
legislation  of  the  character  of  Section  12943,  (General  Code,  that 
if  there  exists  power  and  authority  to  enact  it,  under  the  federal 
and  state  constitutions,  in  view  of  their  provisions  looking  to  the 
guaranteeing  of  the  natural  rights  of  the  citizens,  it  must  be 
under  the  police  power  of  the  state.  No  court  has  ever  yet  specif- 
ically defined  this  power,  or  fixed  the  limits  beyond  which  the 
state  may  go  in  its  exercise.  Justice  Harlan  in  the  Adair  case, 
208  U.  S.,  at  page  173,  in  speaking  of  this  power,  says: 

"There  are,  however,  certain  powers  existing  in  the  sovereign- 
ty of  each  state  in  the  Union,  somewhat  vaguely  termed  police 
powers,  the  exact  description  and  limitation  of  whieh  have  not 
been  attempted  by  the  courts.  Those  powers,  broadly  stated, 
and  without  at  present  any  attempt  at  a  more  apecifie  limitation, 
relate  to  the  safety,  health,  monJs,  and  general  welfare  of  the 
public.  Both  property  and  liberty  are  held  on  such  reasonable 
conditions  as  may  be  imposed  by  the  governing  power  of  the  state 
in  the  exercise  of  those  powers,  and  with  such  conditions  the 
Fourteenth  Amendment  was  not  designed  to  interfere." 

It  therefore  becomes  a  question  in  each  case  where  the  natural 
liberty  of  the  citizen,  guaranteed  by  the  Constitution,  is  limited  or 
interfered  with,  whether  or  not  the  public  safety,  health,  morals 
or  general  welfare  are  advanced  or  promoted  by  the  legislation 
affecting  the  liberty  of  the  citizen.  If  I  am  to  decide  this  case 
on  precedent  alone,  then  by  the  overwhelming  weight  of  author- 
ity I  must  decide  the  law  unconstitutional,  notwithstanding  the 
decision  of  Judge  Sayler  in  the  case  above  cited  and  the  decision 
of  Judge  Cochran  in  the  Adair  case,  and  the  able  dissenting 
opinions  herein  referred  to.  In  the  absence  of  any  authoritative 
decision  of  our  Supreme  Court  or  circuit  court,  I  am  at  liberty 
to  follow  the  decision  of  Judge  Pugsley  or  Judge  Sayler,  or  I 
may  disregard  either  or  both,  perhaps,  and  decide  the  case  on 
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reafion  and  principle.  .  There  is  more  reason  for  follow- 
ing a  decision  of  a  former  judge  of  this  court  than 
for  following  one  of  another  common  pleas  judge  of  this  stat9 
outside  of  this  county.  Laws  similar  to  our  Section  12943,  Gen- 
eral Code,  have  been  enacted  in  New  York,  New  Jersey,  Pennsyl 
▼ania,  Indiana,  Illinois,  Missouri,  Wisconsin,  Minnesota,  Colo- 
rado and  California,  and  perhaps  in  other  states.  When  directly 
brought  in  question  these  laws  have  been  held  unconstitutional 
in  Illinois,  Kansas,  Missouri  and  Wisconsin.  If  they  have 
been  passed  upon  by  any  of  the  courts  .of  the  other  states,  ex- 
cept the  two  common  pleas  decisions  in  Ohio  heretofore  cited, 
I  have  been  unable  to  find  the  decisions. 

Now,  generally  speaking,  the  grounds  of  these  decisions  are 
that  the  law  violates  one  or  more  of  the  federal  or  state  consti- 
tutions by  interfering  with  the  liberty  of  contract,  or  are  special 
legislation  not  having  a  uniform  operation;  that  they  have  the 
effect  of  punishing  the  employer  for  discharging  his  employes, 
when  he  has  a  natural  inherent  right  to  hire  or  discharge  whonf 
he  pleases,  without  being  obliged  to  give  any  reason  for  his  con- 
duct, or  for  mere  caprice,  whim  or  malice  if  he  pleases,  and  re- 
gardless of  the  injury  which  may  be  inflicted  on  the  employe  by 
reason  of  his  discharge,  provided  he  is  employed  at  the  will  of 
the  employer. 

But  the  question  also  arises  in  this  case,  as  it  may  have  arisen 
in  other  similar  cases,  may  not  and  does  not  this  law  respect  and 
recognize  this  right  of  the  employer — which  it  must  be  conceded 
he  has — and  nevertheless  protect  the  employe's  right  to  belong 
to  his  association  or  union  free  from  interference,  coercion,  or 
intimidation  by  his  employer  ? 

The  employe's  property  is  labor.  This  is  what  he  has  to 
sell,  and  he  should  be  allowed  as  great  freedom  aa  possible  for 
the  purpose  of  selling  it  for  the  highest  price  he  can  legally  obtain 
therefor,  either  singly  or  in  combination  with  his  fellow  laborers. 
It  is  almost  impossible  in  this  age  of  modern  complicated  ma- 
chinery and  combination  of  capital,  for  a  laborer  to  secure,  by 
himself,  fair  terms  from  the  employer;  hence  the  necessity  for 
labor  unions  to  enable  the  workingmen  to  combine  and  deal  with 
their  employers  jointly  as  one  man,  thereby  securing  better  terms 
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and  prices  for  their  labor.  While  it  may  be  the  motto  of  the 
large  employer  of  labor  to  ''divide  and  conquer"  it  is  also  the 
battle  cry  of  the  laborer  to  "unite  or  be  conquered."  Labor 
unions  are  recognized  in  all  states  and  by  the  federal  govemm^it 
as  lawful  organizations,  to  promote  and  advance  the  material, 
inteUectual  and  moral  welfare  of  their  members.  Now,  although 
these  unions  have  a  strong  influence  upon  the  relation  of  employe 
and  employer,  they  are  not  in  reality  a  part  of  it.  If  these  unions 
are  recognized  by  the  law  as  lawful  agencies  for  the  promotion  of 
the  well-being  of  the  laborers,  may  not  the  state  protect  them 
against  attempts  to  disrupt  them  and  break  them  up  by  the  use 
of  force,  violence,  coercion,  intimidation,  threats  and  methods 
and  means  not  recognized  as  legal  f  Can  it  be  doubted  that  the 
state  has  the  right  to  protect  the  property  and  liberties  of  the 
employer  against  coercion,  threats  and  violence  from  the  em- 
ployes t  A  threat  of  a  discharge  of  an  employe  may  or  may  not 
be  justifiable,  depending  upon  the  motive,  intent  or  purpose 
with  which  it  is  made.  No  one  has  a  legal  right  to  coerce  or  in- 
timidate another  into  doing  or  not  doing  against  his  will,  a  legal 
or  an  illegal  act.  If  the  threat  to  discharge  an  employe  is  made, 
not  for  the  purpose  of  subserving  the  employer's  interests  or  busi- 
ness, but  for  the  sole  purpose  of  coercing  the  employe  into  doing 
something  not  connected  with  the  employer's  business,  but  en- 
tirely aside  from  it,  it  can  not  be  claimed,  I  think,  to  stand  on 
the  same  basis  as  the  discharge  or  threat  in  furtherance  of  the 
employer's  business.  In  the  one  case  it  is  intimidation;  in  the 
other  it  is  not. 

In  Preund  an  Police  Powers,  Section  326,  it  is  said : 

"While  the  employer  can  not  be  forbidden  to  protect  himself 
against  hostile  unions,  an  attempt  on  his  part  to  coerce  the  laborer 
to  keep  away  or  withdraw  from  'any  union,'  if  understood  as 
meaning  any  union  whatsoever,  may  be  treated  as  exceeding  the 
measure  of  legitimate  self  defense.  Gross  forms  of  intimidation 
may,  of  course,  be  absolutely  forbidden." 

We  have  many  examples  of  the  exercise  of  the  powers  of  the 
state  through  legislation  to  protect  and  secure  to  the  citizens 
their  rights  from  coercion,  intimidation  and  wrongful  interfer- 
ence.   We  have  on  the  Ohio  statutes,  laws  prohibiting  employers 
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from  coercing  their  employes  into  buying  goods  from  themselves 
or  others,  Section  12944;  prohibiting  an  employer  from  threaten- 
ing an  employe  with  discharge  for  not  signing  a  local  option 
petition,  Section  12948 ;  prohibiting  an  employer  from  threaten- 
ing to  discharge  an  employe  because  he  fails  or  refuses  to  labor  on 
election  day  between  the  hours  of  5 :30  a.  m.  and  9  a.  m.,  Sections 
12949-12951 ;  prohibiting  life  insurance  companies  from  discrim- 
inating against  colored  persons,  Sections  12954-12955;  prohibit- 
ing inns,  hotels,  restaurants,  etc.,  from  discriminating  against 
colored  persons. 

There  arelaws  which  limit  our  freedom  of  action,  right  to  con- 
tract, our  mode  of  living,  our  freedom  of  speech,  and  we  can 
scarcely  be  'said  to  have  one  single  natural  right  that  is  not 
hampered^  limited  or  curtailed  by  the  state.  We  are  required  to 
support  our  parents  if  they  be  indigent.  Trains  carrying  passen- 
gers must  carry  a  crew  of  not  less  than  five  persons.  Safely 
couplers  and  brakes  must  be  attached  to  locomotives  and  cars. 
No  man  is  allowed  to  work  alone  in  a  coal  mine.  Tenement 
buildings  must  be  constructed  according  to  certain  plans  and  de- 
signs and  be  equipped  with  fire  escapes.  Partition  fences  can 
not  be  of  hedges  or  barbed  wire.  Our  food  must  all  be  up  to  the 
standard.  There  are  a  thousand  and  one  ways  in  which  the 
citizen  is  required  to  conform  his  conduct  or  so  use  his  property, 
rights,  and  liberty  as  not  to  interfere  with  or  injurious- 
ly aflPect  the  property,  liberty,  rights  and  freedom  of  his  fellow 
citizen.  Under  our  form  of  government  there  is  no  such  thing 
as  absolute  rights.  Our  rights  are  all  qualified  and  limited ;  and 
we  must  more  and  more,  as  the  problems  of  life  become  more  com- 
plicated and  the  struggle  for  existence  becomes  sharper,  submit 
to  a  further  curtailment  of  our  natural  rights  in  order  to  pro- 
mote the  general  welfare  and  advance  the  common  weal. 

Now,  it  appears  to  me  that  the  construction  placed  upon  this 
Section  12943  by  Judge  Sayler  is  just  as  reasonable  as  the  con- 
struction of  Judge  Pugsley  and  the  other  courts  who  decided 
as  he  did.  I  think  this  statute  can  be  so  interpreted  as  to  hold 
it  constitutional  and  still  not  unreasonably  infringe  upon  the 
employer's  rights  to  protect  and  defend  himself  and  his  interests. 
It  leaves  him  the  full  right  to  select  his  own  employes  and  apply 
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any  test  he  may  desire  when  he  employs  them ;  it  leaves  him  f re^ 
to  discharge  them  with  or  without  a  reason,  for  a  mere  whim  or 
caprice;  but  it  prevents  him  from  using  his  superior  strength 
of  position-  to  attack  and  suppress  the  legal  rights  of  his  em- 
ployes, which  the  law  recognizes  as  essential  to  their  welfare  and 
the  health,  existence  and  happiness  of  the  laborers  and  their 
families.  It  is  in  the  interest  of  the  peace,  health,  happiness, 
comfort  and  morals  of  the  workingmen  and  their  families  that 
the  bread  winner  be  constantly  employed  at  the  highest  wages 
that  he  can  command  for  his  labor,  and  to  that  end  the  states  of 
this  Union  and  the  federal  government  have  recognized  and  do 
now  recognize  the  legality  and  importance  of  laboring  men  main- 
taining efficient,  unions  through  which,  in  the  warfare  or  struggle 
with  capital,  the  laborers  may  act  in  unison  as  one  man  for  their 
mutual  benefit  and  welfare. 

Now  may  not  the  state  enact  a  law  to  protect  this  association 
against  improper  and  illegal  attacks  that  may  be  made  upon  itf 
If  the  employer  were  to  place  a  pistol  at  the  heads  of  his  em- 
ployes and  threaten  them  if  they  refused  to  withdraw  from  their 
union,  would  any  one  say  that  this  act  was  not  a  coercion  on  the 
part  of  the  employer?  When  a  workingman  is  absolutely  de- 
pendent upon  his  labor  and  his  job  for  his  living  and  his  family's 
living,  can  any  one  doubt  that  a  threat  to  discharge  him  if  he  does 
not  withdraw  from  his  union  is  a  coercion?  Theoretically,  it 
may  be  said  that  the  employer  may  discharge  him  without  a 
reason  or  for  a  reason  which  he  may  keep  to  himself,  and  the  con- 
sequences to  him  are  the  same.  But  this  law,  as  I  interpret  it, 
is  to  protect  the  union,  a  lawful  organization,  and  a  threat  or 
coercion  against  a  member  of  the  union  to  compel  him  to  with- 
draw therefrom  may  be  made  unlawful,  just  as  threats,  intimi- 
dations and  coercions  against  church  members  to  do  them  harm 
if  they  do  not  withdraw  from  their  church  may  be  made  a  mis- 
demeanor or  a  crime.  It  is  contrary  to  public  policy  to  permit 
any  one  to  be  forced,  coerced,  or  intimidated  by  another  to  do  or 
not  to  do  a  thing.  As  Judge  Sayler  has  put  it  in  the  Davis  case 
above  cited : 

''I  think  the  Legislature  has  the  power  to  enact  that  the  coer- 
cion of  one  person  by  another  may  be  an  offense." 
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And  again,  in  speaking  of  the  effect  of  this  law  upon  the  em- 
ployer, he  says: 

**I  do  not  think  this  takes  away  from  the  employer  the  right 
to  discharge  him  for  any  reason,  but  he  shall  not 'attempt  to 
coerce  him  to  quit  the  labor  organization." 

It  seemis  to  me  that  the  Legislature  has  here  undertaken  to 
make  an  offense  of  that  which  would  not  be  an  offense,  except 
for  the  motive  or  intent  with  which  the  act  is  done.  There  are 
many  cases  in  which  a  person  may  be  liable  for  doing  an  other- 
wise lawful  and  proper  thing,  if  it  is  done  with  an  evil  intent, 
or  a  malicious  motive.  A  person  takes  my  horse  from  my 
stable  and  rides  away  on  him.  Now  the  character  of  this  act 
in  law  depends  upon  the  motive  or  intention  of  that  person  at 
the  time  he  took  the  horse.  If  I  had  before  that  time  given  him 
permission  to  take  the  horse,  he  has  committed  no  wrong.  If  I 
had  not  given  him  permission,  but  he  had  had  the  horse  before 
that  time  to  do  an  errand  and  he  took  him  on  this  day  for  the 
same  purpose  but  without  my  consent,  he  would  be  liable  to 
me  civilly  for  the  use  of  the  horse  and  any  injury  done  to  him. 
If,  however,  he  took  him  without  my  knowledge  or  consent,  but 
with  the  intention  to  take  and  keep  the  horse  as  his  own,  he  would 
be  liable  for  the  theft  of  the  horse  and  guilty  of  a  crime. 
.  If  the  employer  discharges  the  laborer  or  threatens  to  dis- 
charge him  from  his  employ,  not  for  the  purpose  of  benefitting 
him  or  his  business,  but  with  the  sole  intent  or  motive  of  coercing 
or  intimidating  the  employe  into  withdrawing  from  his  labor  or- 
ganization,  is  he  not  acting  from  bad  and  malicious  motives  with 
a  wicked  intent  to  injure  the  labor  organization  by  break- 
ing it  up   or   attempting   to   break  it  up?    Under   this   stat- 

* 

ute,  as  I  read  it,  the  employer  may  be  chargeable  with 
an  offense  although  he  does  not  actually  discharge  the  employe. 
The  threat  tb  discharge  him  because  of  his  connection  with  the 
labor  organization  is  the  coercion  defined  by  the  statute,  and 
whether  the  employe  withdraws  from  the  labor  organization,  or 
whether  the  employer  discharges  him  in  fact,  the  offense  has 
been  committed.  It  seems  to  me  that  Judge  Pugsley  has  missed 
the  point  to  this  statute  when  he  says  that : 
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"To  constitute  the  offense  a  discharge  or  threat  to  discharge 
for  the  reason  stated  must  be  shown. '- 

And  this  he  says  the  employer  may  do. 

The  following  cases  hold  that  an  act  lawful  in  itself  may  be  un- 
lawful if  done  maliciously  or  in  an  unlawful  manner.  Keeble  y. 
HeckeringiU,  reported  in  a  note  to  Carringian  v.  Taylor,  11  East, 
573,  where  the  defendant  was  held  liable  for  damages  in  tort,  for 
firing  off  his  gun  in  the  air — a  perfectly  lawful  act — ^with  mali- 
cious intent  to  scare  away  wild  fowl  from  the  plaintiff's  decoy. 
The  same  principle  was  adopted  in  Carringian  v.  Taylor,  supra. 
In  Botcen  v.  Hall,  6  Q.  B.  D.,  333,  the  same  principle  was  recog- 
nized and  adopted.  See,  also,  Lundey  v.  Lye,  2  Ellis  &  BL,  216 ; 
Mogul  Steamship  Co.  v.  McGregor,  O.  &  Go,,  21  Q.  B.  D.,  544 ; 
People  V.  North  River  Sugar  Refining  Co.,  7  N.  Y.  Sup.,  406 ; 
Walker  v.  Cronin,  107  Mass.,  555;  Moore  it  Co,  v.  Bricklayers 
Union,  33  BuU.,  48. 

A  very  interesting  and  exhaustive  article  in  point  by  Professor 
Jeremiah  Smith,  with  numerous  citations,  will  be  found  in  20th 
Harvard  Law  Review,  pp.  251  to  279  inclusive,  under  the  title  of 
"Crucial  Issues  in  Labor  Litigation."  In  this  article  he  says  on 
page  273: 

"It  will  be  said  that  a  man  has  the  absolute  right  to  threaten 
to  do  that  which  he  has  a  right  to  do.  Granted  that  what  you 
may  absolutely  do  you  may  absolutely  threaten  to  do  (give  un- 
qualified notice  of  your  intention  to  do).  But  it  does  not  fol- 
low that  you  may  conditionally  threaten  to  do  it." 

In  this  connection,  it  will  be  interesting  and  profitable  to  read 
the  following  cases  on  this  point,  as  to  how  far  one  may  be  legally 
liable  for  maliciously  doing  an  act  which  he  has  the  absolute 
right  to  do.  AUen  v.  Flood  et  al  (1898),  A.  C,  1;  Knowlton  v. 
Berry,  188  Mass.,  353;  Quinn  v.  Leathern  (1901),  Law  Rep.  Ap- 
peal Cases,  495. 

The  rule  laid  down  in  these  cases  does  not  apply  to  acts  which 
a  man  does  on  his  own  land,  as  for  instance,  erecting  a  spite  fence. 
See  Letts  v.  Kessler,  54  O.  S.,  73 ;  Barclay  v.  Abraham,  121  la., 
619. 

It  has  been  held  in  several  cases  that  the  members  of  a  trade 
union  have  no  right  to  strike  for  the  purpose  of  coercing  the  em- 
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ployer  to  do  a  thing  against  his  will,  although  the  right  to  strike 
for  their  own  benefit  and  to  advance  their  own  interests  has  been 
generally  held  to  be  legal.  See  following :  Folsom  v.  Leuois,  208 
Mass.,  336;  ScUang  v.  Ladies  Waist  Makers  Union,  67  Miscel. 
(N.  Y.),  221;  Kemp  v.  Division  No.  241  Amalgamated  Assn,  of 
8t.  &  Elec.  By.  Employes,  153  HI.  App.,  344;  Irving  v.  Joint 
Dist.  Council  U.  B.  of  C,  180  Fed.  Rep.,  896;  O'Brien  v.  People, 
216  ni.,  354. 

It  would  seem  to  be  as  fair  to  hold  the  employer  to  the  same 
rule  as  the  employe  is  held  in  the  above  cases.  And  if  this  act, 
although  ordinarily  an  absolute  right,  be  done  from  motives  of 
unmixed  malice,  as  the  term  is  employed,  gives  rise  to  an  action 
for  damages  as  for  a  tort,  why  may  not  the  Legislature  under  the 
police  power  make  the  act  also  a  misdemeanor  or  a  crime  in 
furtherance  of  the  public  good  and  general  welfare. 

This  limitation  upon  the  right  to  contract  has  recently  be- 
'  come  a  living  question  by  reason  of  the  laws  passed  in  several  of 
the  states,  including  Ohio,  limiting  the  hours  of  labor  of  women 
and  children,  i^nd  in  certain  industries.  A  law  to  that  effect  has 
been  upheld  in  Oregon,  and  has  been  also  upheld  in  Ohio  by  the 
circuit  court  of  Cleveland,  and  the  case  is  now  pending  in  the 
Supreme  Court.  The  grounds  upon  which  the  state  under- 
takes to  limit  the  hours  of  labor  in  these  cases  is  in  the  interest  of 
sound  morals,  good  health  for  our  women  and  the  general  wel- 
fare of  our  citizens.    See,  Bolton  v.  State,  11  C.C.(N.S.),472. 

Upon  full  consideration  of  the  law,  its  purposes  and  the  good 
that  may  be  accomplished  by  it,  without  apparently  doing  harm 
or  injustice  to  the  employer,  I  am  of  the  opinion  that  this  leg- 
islation is  a  valid  exercise  of  the  police  power  by  the  Legis- 
lature. 

-If  it  were  a  doubtful  question,  and  at  best  it  appears 
to  be  so,  it  would  be  my  duty  to  sustain  the  law  as  a  constitu- 
tional enactment.  Unless  th6  law  is  clearly,  palpably  in  con- 
flict with  the  Constitution  so  that  there  is  no  doubt  or  hesi- 
tancy in  the  mind  of  the  court,  it  should  not  be  declared  uncon- 
stitutional. If  there  be  any  doubt  as  to  its  validity,  that  doubt 
must  be  resolved  in  favor  of  its  constitutionality.  State,  ex  rel, 
V.  Covington,  29  0.  S.,  103-118;  Marmet  v.  State,  45  O.  S.,  63-64! 


NISI  PBIUS  REPOBTS— NEW  SEBIES.  419 


1912.]  BtSLge  y.  Ooughlin  et  al. 


.^^ 


The  jndgment  of  the  court  is  that  the  petitioners,  Saul  Ber- 
ger  and  Williani  Skahn  be  remanded  and  delivered  over  to  the 
officer,  Constable  Tieman,  to  be  dealt  with  according  to  law. 


AUTHOUTY  TO  INCItlASft  OR  DMNSH  FAY  09 

FOUCB  OIL  niumiN. 

Commoii  Pleas  Court  of  Cuyahosa  County. 

Ghaales  W.  Stage  v.  Thomas  Coughun,  as  Auditob,  and  John 
Krause,  as  Treasurer  op  the  Crrv  of  Cleveland. 

Decided,  March  15,  1912. 

Policemen  and  Firemen — Tenure  of.  Dependent  upon  Condition9  Not 
Existing  at  Time  of  Appointment — And  Salaries  May  be  Increased 
or  Diminished  During  Term  of  Office, 

Members  of  the  police  and  fire  departments  of  a  municipality  are  not 
appointed  for  a  "term"  within  tlie  meaning  of  Section  4218,  P.  ft  A. 
Anno.  General  Code,  and  having:  no  fixed  or  definite  term  the  re- 
striction as  to  changes  In  salaries  does  not  apply  to  them,  and  ooon- 
cil  has  power  to  Increase  or  diminish  their  salaries  aft^  appoint- 
ment. 

Lawrence,  J. 

This  action  has  been  brought  by  Charles  W.  Stage,  as  a  tax- 
payer, on  behalf  of  the  city  of  Cleveland,  against  the  auditor 
and  treasurer  of  said  city,  the  city  solicitor,  on  request  in  writ- 
ing,  having  refused  to  bring  the  same.  The  object  of  the  action 
is  to  enjoin  the  said  auditor  and  treasurer,  respectively,  from 
issuing  and  paying  warrants  to  members  of  the  police  and  fire 
departments  of  said  city  for  salaries  and  compensation  in  excess 
of  the  amounts  received  by  them  prior  to  December  1,  1911,  ex- 
cepting as  to  such  members  of  either  of  said  departments  as  may 
have  been  appointed  subsequent  to  December  1,  1911. 

It  is  alleged  in  the  petition,  amongst  other  things,  that  on 
the  9th  day  of  October,  1911,  the  council  of  said  city  passed  two 
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separate  ordinances  to  take  effect  December  1,  1911,  by  one  of 
whi6h  the  salaries  of  the  members  of  the  police  department,  and 
by  the  other  the  salaries  of  the  members  of  the  fire  department, 
were  fixed  at  amounts  in  excess  of  the  salaries  theretofore  fixed 
by  the  council  by  ordinances  passed  May  4,  1903. 

And  it  is  further  alleged  that  the  members  of  the  police  and 
fire  departments  were  paid  for  the  month  of  December,  1911, 
and  the  first  half  of  January,  1912,  at  the  increased  rates  so  fixed 
by  the  said  ordinances  passed  October  9,  1911;  and  that,  unless 
restrained  by  this  court,  the  said  auditor  will  issue  to  said  treas- 
urer his  warrants  for  the  payment  of  such  salaries  for  the  sec- 
ond half  of  January,  1912,  in  accordance  with  the  provisions 
of  said  last  mentioned  ordinance  and  in  excess  of  the  amounts 
fixed  for  and  drawn  by  members  of  said  departments  prior  to 
the  first  day  of  December,  1911,  and  that  the  said  treasurer  will 
pay  the  same. 

As  the  ground  for  the  relief  asked,  it  is  claimed  that  the  mem- 
bers of  said  police  and  fire  departments  hold  their  respective 
positions  during  good  behavior,  and  can  be  dismissed  only  for 
cause  and  after  hearing  on  charges  preferred;  and  that,  in  re- 
spect to  the  increased  compensation  provided,  the  ordinances 
passed  October  9,  1911,  are  invalid,  excepting  as  to  those  per- 
sons who  may  have  been  appointed  since  December  1,  1911,  when 
said  ordinances  took  effect,  for  the  reason  that  it  is  provided  by 
the  laws  of  this  state  that  the  salary  of  any  officer,  clerk  or  em- 
ploye, when  fixed  by  council,  shall  not  be  increased  or  diminished 
during  the  term  for  which  he  may  have  been  appointed. 

The  defendants  have  demurred  to  the  petition  of  the  plaintiff, 
on  the  ground  that  said  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  to  entitle  the  plaintiff  to  the  relief 
prayed  for ;  and  the  case  has  been  heard  on  this  demurrer. 

The  question  thus  presented  is,  whether  Section  4213  of  the 
General  Code,  which  provides  that  the  salary  of  any  officer,  clerk 
or  employe  (of  a  city)  shall  not  be  increased  or  diminished  dur- 
ing the  term  for  which  he  was  elected  or  appointed,  applies  to 
members  of  the  police  and  fire  departments,  and  prevents  the 
council  from  changing  the  salary  of  any  such  member  after  his 
appointment. 
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The  first  thing  to  be  detennined  is,  whether  this  qnestiiMi  is 
an  open  one  in  this  state. 

In  the  ease  of  State,  ex  rel  Edward  W.  Spatter,  y.  the  City  of 
PainesviUe  et  at,  13  C.C.(N.S.),577,  the  CSrcnit  Court  of  Lake 
Comity,  two  jndges  sitting,  sustained  a  demurrer  to  a  petition 
in  mandamus  brought  by  the  relator,  in  which  it  was  allied,  in 
substance,  that  he  was  appointed  a  patrolman  in  the  police  de- 
partment of  the  city  of  Painesyille  on  October  12, 1903,  under  an 
ordinance  by  which  his  salary  was  fixed  at  $720  per  year;  that 
on  December  18,  1907,  the  council  of  said  city,  by  ordinance,  in- 
creased his  salary  to  $840  per  year;  that  he  continued  in  his  posi- 
tion under  his  original  appointment ;  that  on  January  12,  1910, 
the  council  passed  an  ordinance  assuming  to  reduce  his  salary 
from  $840,  as  fixed  by  the  ordinance  of  1907,  to  $720  per  year, 
being  the  amount  at  which  his  salary  was  fixed  when  he  entered 
the  seryice  of  the  city  as  patrolman;  that  9ince  the  enactment  of 
the  ordinance  of  January  12,  1910,  the  city  refused  to  pay  him 
the  difference  between  $720  and  $840  per  year ;  that  there  was 
due  and  payable  to  him  from  the  city  the  sum  of  $90,  which  it 
wrongfuUy  refused  to  pay  him ;  and  that  there  was  money  in  the 
police  fund  of  said  city  which  could  be  properly  and  lawfully 
appropriated  to  the  payment  of  his  claim ;  and  he  prayed  that 
a  writ  of  mandamus  be  issued  commanding  the  city,  by  its 
proper  ofScers,  to  issue  to  him  a  warrant  for  the  amount  claimed 
to  be  due  to  him,  and  to  pay  such  warrant. 

A  judgment  haying  been  entered  in  fayor  of  the  defendants 
on  such  demurrer,  a  petition  in  error  was  filed  by  the  relator  in 
the  Supreme  Court,  and  the  latter  court  affirmed  the  judgment 
of  the  Circuit  Court  of  Lake  County,  without  report. 

In  its  opinion  the  circuit  court  held  that  a  city  council  has  no 
power  to  increase  or  diminish  the  salary  of  a  police  officer,  ap- 
pointed under  the  dyil  service  provisions  of  the  municipal  code, 
during  the  term  for  which  he  was  appointed,  which,  it  was  said, 
is  during  good  behavior;  and  that  the  ordinance  of  December 
18,  1907,  which  undertook  to  increase  the  salary  of  patrolmen  to 
$840  per  year,  was  therefore  void  so  far  as  it  applied  to  the 
relator. 
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It  seems  clear  that  the  demurrer  to  the  petition  in  that  case 
might  have  been  sustained  on  two  grounds  other  than  the  one 
stated.  In  the  first  place,  there  was  no  allegation  in  the  peti- 
tion that  an  appropriation  had  been  made  by  the  council  which 
was  applicable  to  the  payment  of  the  amount  claimed.  The  al- 
legation was  merely,  that  there  was  money  in  the  police  fund 
of  said  city  which  can  be  properly  and  lawfully  appropriated  to 
the  payment  of  said  claim.  A  fund,  derived  from  taxation  or 
other  sources,  may  exist,  but,  until  an  appropriation  is  made  by 
the  council,  there  is  no  authority  or  duty  on  the  part  of  the 
auditor  to  draw  a  warrant  for  payment  of  a  claim,  and  without 
such  warrant  the  treasurer  has  no  authority  to  make  payment 
(Seetioiis  3795,  3797  and  4285  of  the  General  Code).  The  judg- 
ment on  the  demurrer  to  the  petition,  therefore,  may  well  have 
been  affirmed  upon  the  ground  that  the  relator  had  shown  no 
right  to  a  writ  of  mandamus.  Chicago  v.  People,  210  111.,  84 
(seventh  syllabus) ;  Ampi  v.  Cincinnati,  8  N.  P.,  535. 

The  judgment  may  also  have  been  affirmed  on  the  ground  that 
the  council  had  power  to  increase  or  diminish  the  salaries  of 
police  officers.  In  that  view,  the  ordinance  passed  by  the  council 
of  Painesville  on  January  12, 1910,  would  be  perfectly  valid,  and, 
as  the  relator  had  received  compensation  in  accordance  with  the 
terms  of  that  ordinance,  he  had  no  valid  claim  to  further  com- 
pensation. It  makes  no  difference  in  the  result  whether  it  be 
said  that  the  ordinance  of  December  18,  1907,  was  valid,  or  that 
it  was  invalid.  If  it  was  valid,  it  was  repealed  by  the  ordinance 
of  January  12,  1910;  and  if  it  was  invalid,  it  never  had  any 
legal  operation.  In  neither  case  could  the  relator  have  any  law- 
ful claim  based  thereon. 

So,  as  it  seems  to  me,  the  action  of  the  Supreme  Court  can  not 
be  considered  as  any  controlling  authority  on  the  question  here 
involved,  because  the  case  was  not  reported,  and  a  decision  on 
the  point  in  controversy  was  not  necessarily  passed  upon  by  the 
judgment  of  affirmance. 

The  opinion  of  the  Circuit  Court  of  Lake  County  is  entitled 
to  respect  and  consideration,  but  that  court  is  not  a  superior 
court  of  this  jurisdiction,  and  therefore,  the  case  mentioned  is 
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not  of  authority  except  so  far  as  the  reasoning  on  wfaieh  the  deci- 
sion is  based  appeals  to  the  judgment  of  this  court 

Before  taking  up  the  opinion  of  the  circuit  court,  reference 
may  properly  be  made  to  certain  other  sections  of  the  statutes 
which  have  a  bearing  upon  the  application  of  Section  4213  of 
the  General  Code. 

By  Section  4214,  the  council  is  required,  except  as  otherwise 
proyided,  to  determine  by  ordinance  or  resolution  the  number 
of  officers,  clerks  and  employes  in  eadi  department  of  the  city 
government,  and  to  fix  by  ordinance  or  resolution  their  respee- 
tive  salaries  and  compensation. 

By  Section  4374  it  is  proyided  that  the  police  department  of 
each  city  shall  be  cmnposed  of  a  chief  of  police  and  such  in- 
spectors, captains,  lieutenants,  sergeants,  corporals,  detectives, 
patrolmen  and  other  police  court  officers,  station-house  keepers, 
drivers  and  substitutes,  as  are  provided  by  ordinance  or  resolu- 
tion of  eoundL 

By  Section  4377  it  is  provided  that  the  fire  department  of  such 
city  shall  be  composed  of  a  chief  of  the  fire  department  and  such 
miiiittliAlg  asBistant  marshals,  firemen,  telegraph  and  telephone 
operators  as  are  provided  by  resolution  or  ordinance  of  counciL 

By  Section  4378  it  is  provided  that  the  police  and  fire  depart- 
ments in  every  city  shall  be  maintained  under  the  civil  service 
system,  as  provided,  which  requires  i^pointments  thereto  to  be 
made  from  the  lists  certified  by  the  civil  service  oonmussion  and 
in  the  manner  specified. 

By  other  sections  provision  is  made  for  the  suspension  of  the 
officers  and  employes  in  the  police  and  fire  departments  for  in- 
competence, gross  neglect  of  duty,  gross  immorality,  habitual 
drunkennesB,  failure  to  obey  orders  given  by  proper  authority, 
or  any  other  reasonable  and  just  cause;  for  notice  of  the  charges; 
for  a  hearing  of  the  charges  by  the  director  of  public  safety,  and 
a  judgment  thereon,  which  judgment,  if  the  charge  be  sustained, 
may  be  either  suspension,  reduction  in  rank,  or  diwni«mi  from 
the  d^Mirtment.  The  right  of  i^peal  to  the  civil  service  com- 
misBion  is  given  to  any  person  in  either  department  who  is  sus- 
pended, reduced  in  rank  or  dismissed  from  the  department  by 
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the  director  of  public  safety.  And  it  is  further  provided  that  the 
members  of  the  police  and  fire  departments  shall  be  dismissed 
only  as  provided  by  law. 

By  the  statutes  in  force  prior  to  the  adoption  of  the  munici- 
pal code  in  1902,  the  city  of  Cleveland,  as  well  as  a  number  of 
other  cities  in  the  state,  had  separate  pension  funds  for  both 
the  police  and  fire  departments,  which  were  created,  held  and 
invested  as  the  statutes  provided.  The  details  were  different,  but 
in  general  members  of  these  departments  who  became  disabled 
while  in  the  performance  of  duty,  or  who  had  been  in  the  de- 
partment for  a  certain  number  of  years,  could  be  retired  from 
active  service  and  placed  on  the  pension  roll  at  various  rates  of 
payment,  but  less  than  the  salaries  previously  received.  In  the 
case  of  the  fire  department  of  this  city,  it  was  also  provided  that 
any  member  discharged  from  the  fire  department  except  for  dis- 
honesty, intoxication  or  a  criminal  act,  after  having  served  not 
less  than  twenty-two  consecutive  years,  should  be  placed  on  the 
pension  roll  at  six-sixteenths  of  his  salary  at  the  time  of  his  dis- 
charge. 

The  present  statutes  authorize  the  establishment  and  mainte- 
nance of  a  fireman's  pension  fund  by  any  city  having  a  paid  fire 
department,  and  in  such  cajse  a  board  of  trustees  is  created,  who 
have  charge  of  the  investment  of  the  fund  and  maie  all  rules 
and  regulations  for  the  distribution  of  the  fund,  including  the 
qualifications  of  those  to  whom  any  portion  of  it  shall  be  paid 
and  the  amount  thereof.  It  is  further  provided  that,  upon  the 
organization  of  such  board  of  trustees,  all  funds  and  property 
of  every  kind  held  by  the  trustees  of  an  existing  fireman's  pen- 
sion fund  in  the  municipality,  shall  be  transferred  to  the  new 
board,  and  that  all  persons  drawing  pensions  or  entitled  to  them 
from  an  existing  fireman's  pension  fund  shall  be  and  remain 
beneficiaries  in  the  pension  fund  created  under  the  present  stat- 
utes, and  shall  receive  such  amounts  and  be  subject  to  the  rules 
and  regulations  adopted  by  the  board  of  trustees.  Similar  pro- 
visions are  made  in  respect  to  police  pension  funds. 

While  it  may  be,  if  the  rules  and  regulationsi  so  provide,  that 
persons  placed  on  the  pension  roll  remain  technically  and  in  a 
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sense  members  of  the  department^  for  diseipliiiary  purposes,  aaeh 
persons  giTe  up  their  former  positions  and  are  retired  from  all 
active  service,  and,  in  lien  of  the  salaries  formerly  received,  they 
are  paid  pensions.  All  this  is  accomplished  not  by  virtne  of  any 
statutory  provision  fixing  the  terms  of  ofBce  or  employment,  but 
pnrsaant  to  rules  and  regulations  which  the  trustees  are  author- 
ized to  adopt  and  which  may  vary  in  different  cities  and  at  dif- 
ferent times. 

In  the  opinion  of  the  circuit  court  in  the  Painesville  case  only 
one  authority  is  cited  as  bearing  on  the  question  involved  here. 
On  page  583  this  appears  in  connection  with  the  following  lan- 
guage: 

''But  in  view  of  the  fact  that  a  patrolman  once  appointed 
serves  until  he  is  removed  for  cause,  it  necessarily  follows  that 
he  is  appointed  for  a  term,  to-wit,  for  that  period  of  time  dur- 
ing which  he  is  permitted  to  hold  the  ofBce.  People  v.  LaFevere, 
21  Colo.,  218." 

An  examination  of  the  case  thus  cited  shows  that  it  is  not 
authority  for  the  proposition  asserted.  The  point  decided  in 
that  case  was,  that  judges  of  the  district  court  elected  at  the 
regular  sexennial  election  for  judges  hold  their  ofBces  for  six 
years,  and  those  elected  to  fill  a  vacancy  hold  only  for  the  unex- 
pired them.  The  decision  was  reached  from  a  consideration  of 
several  sections  of  the  state  Constitution,  under  which  it  was 
provided,  in  substance,  that  the  term  of  ofiSce  of  district  judges 
should  be  six  years ;  that  the  terms  of  ofiSce  of  all  judges  of  the 
district  should  expire  on  the  same  day;  that  vacancies  occurring 
in  the  ofiSces  of  judges  should  be  filled  by  appointment  by  the 
Governor,  and  the  judges  so  appointed  should  hold  office  until 
the  next  general  election  and  until  their  successors  thereat 
should  be  duly  qualified. 

It  is  very  plain  that  the  court  was  considering  a  fixed  and 
definite  term  of  office  and  not  an  indeterminate  holding.  The 
only  question  was,  whether  a  judge  elected  to  fill  a  vacancy  was 
entitled  to  hold  his  office  for  the  fixed  term  of  six  years,  or 
whether  he  should  hold  it  for  the  unexpired  portion  of  such  fixed 
term.     In  the  opinion  it  is  said  (on  page  229) : 
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**\iy  <*AmnMti\  on  both  tides  much  learning  has  been  displayed, 
itnd  111  Any  fino  distinctions  drawn,  as  to  the  meaning  of  Herm/ 
'oltioD,'  'incumbent/  'term  of  ofBce/  and  'vacancy/  but  we  con- 
Mldnr  thti  discussion  neither  very  important  nor  helpful.  It  is 
Niifllcli^nl  to  say  thnt  'term  of  office/  as  used  here,  means  the 
pttriod  or  limit  of  time  during  which  the  incumbent  is  per- 
Miltttid  to  hold/' 

It  will  Appear,  in  either  view  of  the  case,  that  such  time  ex- 
plml  At  A  doflnite  date. 
In  Mpchp$n  on  Public  Offices  a^id  Officers,  Section  385,  it  is 

MAld) 

*'Tho  word  *terw/  when  used  in  reference  to  the  tenure  of 
(4tUHS  mt^Aiui  ordinarily  a  fixed  and  definite  time,  and  does  not 
apply  to  appointive  o£Rces  held  at  the  pleasure  of  the  appointing 
poww/* 

Th0r«  ar«  many  authorities  to  the  same  effect,  among  which  are 
thtv  t\4)owiu«r :  Tkijurp  on  FuHic  Officers,  Section  303 ;  23  Am. 
K^  tfny.  JCm>  o/  laiir.  404;  State  v.  Ooluska,  74  Nek,  188;  Peo- 
t4¥  V.  tti^mioyi^,  7*  N,  Y..  403  (407) ;  Staie  v.  Twichel,  9  WariL, 
JiSO  VvV^^^ :  fmiNill  v.  JtfA^tm.  101  Ga.,  246  (254)  ;  Siaie  v.  Siome- 
*6^^^  ^v^yi  M^.  StU ;  iJiHMrr*  Y.  Statt,  5  &  Dat,  321 ;  PeopU  t. 
Vmtm^^.  »l  N.  \\  App.  Wv.,  ^^iLifJcirngtan  ▼.  Remmiek,  105  Kj^ 

lu  ^M^t^  v^  Ma^J.^m.  i  CA\vN.S.^.ie7.  il  was  held  tkit  a 
h^UI^  sMKv'^r  ap(K^u(«Ni  by  the  board  of  lM*Itk  OBder  ScetioB 
^U\  IWxumI  ^^tut^fck  provided  tlui  he  ahoald  aerre  doriisg 

(b^  ptvNiu^ure  vt'  ;he  Knurd.  vkvs  ttoc  siMSbe  withiji  the  poiikw  mt 
5^*Us^  IT  IT.  prv^ibiUu^  :bLif  iatonMWf  of  aLurr  of  an    ~ 
Ujn^  btiiji  5vrtu.  *ttd  vHi  js*^  loi>  v>t'  the  opLnkn  il  is 

5«v(,  v.*tt  n'J:  :i)e  ^:i:tiT^.     L:  ^^.Tyiy'v  ateiia?  :aie  ii:ii:t.  that  a 
riV  ^vr*v^l  :Kt:  ;>«?  ,'i?5ve  :»^  h7;::yc.  ririM  ^ii*ia  >*ri«*i 

'v\v\i  >>   lii%      •     •     •     I:  »  3»:c  ;&  »mu  f  :r  lite  riwutt  zhaL 
l:»  'iitf  ,s^  •  CO  ji  tilt?  X'urt  Ji  ^yfl•*•rf^  W  »   S^mffi^umt^  3?  X  J^ 
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"On  the  part  of  the  respondent  it  is  insisted  that  when  a  law 
clearly  provides  for  the  term  of  the  continuance  in  oflSce,  as  to 
when  and  how  it  shall  terminate,  that  then  the  term  of  office  is 
thereby  fixed.  But  it  is  obvious  that  by  this  proposition,  if  it 
were  adopted,  the  term  of  every  office  would  be  fixed,  for  it  is 
believed  that  no  office  can  be  imagined  with  respect  to  whose 
term  there  is  no  regulation  as  to  when  and  how  it  shall  ter- 
minate. The  term  of  an  office  means  the  period  of  time  for  which 
the  incumbent  has  a  right  to  it,  so  that  if  such  period  of  time  be 
not  fixed,  the  term  is  not  fixed.  In  case  of  an  office  held  during 
the  pleasure  of  another,  the  official  term,  that  is,  the  continuance 
of  the  incumbency,  is  uncertain  and  unfixed  until  the  mandate  of 
r^noval  has  been  iBsued." 

The  plaintiff  here  alleges  in  his  petition  that  the  members  of 
the  said  police  and  fire  departments  hold  their  respective  posi- 
tions during  good  behavior,  but  that  is  a  mere  conclusion  of 
the  pleader.  There  is  no  such  language  in  the  statute.  The 
statute  authorizes  removals  for  cause,  in  the  mode  prescribed. 
Some  of  such  causes  relate  to  misconduct,  but  the  incumbents 
may  also  be  removed  for  incompetency  or  for  any  other  reason- 
able and  just  cause;  besides,  as  has  been  seen,  they  may  be  re- 
tired under  the  pension  laws.  In  any  case  the  termination  de- 
pends on  some  event  or  contingency  which  may  occur  subsequent 
to  the  appointment,  but  which  may  never  occur.  The  time  is 
thus  not  fixed,  but  is  uncertain  and  depends  on  conditions  not 
existing  at  the  time  of  appointment.  In  effect,  the  tenure  is  un- 
til removal  or  retirement  by  the  proper  authority ;  and  it  seems 
to  me  that  the  case,  in  this  respect,  is  not  essentially  different 
from  a  case  where  removal  may  be  had  without  cause,  so  far  as 
the  question  of  a  term  is  concerned.  In  both  cases  the  position 
is  held  for  an  uncertain  period,  subject  to  termination  by  the  ac- 
tion of  some  other  officer  or  tribunsL 

The  assumption  of  the  circuit  court  in  the  PainesviUe  case  that, 
because  a  patrolman  once  appointed  may  serve  until  he  is  re- 
moved for  cause,  it  necessarily  follows  that  he  is  appointed  for 
a  term,  to-wit,  for  that  period  of  time  during  which  he  is  per- 
mitted to  hold  his  office,  if  correct,  would  equally  apply  to  one 
who  may  be  removed  without  cause ;  and  yet  all  the  authorities 
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seem  to  agree  that  the  latter  has  no  term  of  office.    Mr.  Mechem, 
in  Section  448  of  his  work,  says : 

**The  power  of  removal  •  •  •  may  be  absolute  or  condi- 
tional. It  is  absolute  when  it  is  vested  in  the  unlimited  discre- 
tion of  the  removing  officer  to  be  exercised  at  such  time  and  for 
such  reasons  as  the  latter  may  deem  proper  and  sufficient.  It 
is  conditional  when  the  time,  the  manner  or  the  reason  is  placed 
beyond  the  mere  discretion  of  the  removing  officer.'' 

There  is  one  other  matter  of  which,  perhaps,  I  should  speak. 
In  the  opinion  in  the  Painesville  case  it  is  said  that  the  con- 
struction there  adopted  will  conduce  to  the  good  of  the  service 
and  to  protect  the  officers  of  these  two  departments  against  un- 
warranted interference  with  their  salaries  by  way  of  reducing 
them,  and,  on  the  other  hand,  will  take  away  from  such  officers 
the  temptation  to  be  constantly  using  their  influence  and  office 
to  secure  increased  emoluments. 

The  perspective  at  Painesville  is  probably  somewhat  different 
from  that  at  Cleveland,  but  it  seems  to  me  unlikely  that  the 
council  would  ever  be  influenced  by  any  motives  so  small  as  to 
make  an  unwarranted  reduction  in  salaries,  especially  as  it  has 
no  power  to  make  or  control  appointments,  and  it  ordinarily 
would  have  to  deal  not  with  a  single  individual,  but  with  a  body 
of  men ;  nor  does  it  seem  reasonable  to  anticipate  that  the  council, 
restricted  as  it  is  in  the  amount  of  taxes  levied,  would  be  induced 
by  mere  importunity  to  grant  an  extravagrant  increase  of  sal- 
aries. The  ordinances  in  question  here  show  no  such  disposition, 
and  I  venture  to  say  that  common  experience  will  show  that  city 
councils,  in  fixing  salaries,  are  usually  fair  both  to  officers  and 
employes  and  to  the  public.  The  general  tendency  in  this  city 
has  been  to  make  slight  increase  in  salaries,  from  time  to  time, 
but  no  more  than  the  growth  of  the  city  and  the  increased  cost 
of  living  would  justify. 

If  the  contention  of  the  plaintiff  is  correct,  the  result  will  be 
either  that  rates  of  compensation  once  fixed  must  remain  un- 
changed as  to  all,  whatever  the  change  in  conditions  may  be,  or 
else  that  officers  performing  the  same  kind  of  duties  will  be  paid 
varying  rates  of  compensation,  those  longer  in  the  seiMce,  and 
presumably  the  more  experienced  and  efficient,  being  generally 
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paid  less  than  the  more  recent  appointees.  I  can  not  see  how 
this  situation  will  conduce  to  the  good  of  the  service. 

From  the  nature  of  the  tenure  of  the  positions  held  by  mem- 
bers of  these  departments,  as  shown  by  the  statutes  bearing  on 
the  subject,  my  conclusion  is,  that  they  are  not  appointed  for  a 
"  term, "  within  the  meaning  of  Section  4213  of  the  General  Code ; 
that,  having  no  fixed  or  definite  term,  the  restriction  as  to  changes 
in  salaries  does  not  apply  to  them,  and  the  council  has  power  to 
increase  or  diminish  their  salaries  after  their  appointment;  and 
that  the  ordinances  passed  by  the  council  of  the  city  of  Cleve- 
land on  October  9,  1911,  are  valid  and  apply  to  all  members  in 
said  respective  departments  at  the  time  said  ordinances  took 
effect,  as  well  as  to  those  subsequently  appointed. 

The  demurrer  to  the  petition  will  be  sustained,  and  the  plaint- 
iff not  desiring  to  plead  further,  the  petition  will  be  dismissed 
at  plaintiff's  costs. 


CONTRACT  WITH  AN  UNAUTHOMZIO  AGBNT. 

Oommoii  Pleas  Court  of  Franklin  County. 

Chableb  a.  Harris  v.  Ix)ms  H.  Hammel  and  The  Qassbb 

Coffee  Company. 

Decided,  January,  1912. 

Pleading— lAbertw  of  the  Code  DoeM  Not  Permit  LooseneMM  in  Statement 
of  Cause  of  Action — Pleading  of  One  Catue  and  Attempt  to  Prove 
Another — Action  for  Commissions — Contracts. 

The  rule  that  an  action  must  be  founded  upon  a  definite  theory  which 
can  not  be  thereafter  changed  or  departed  from,  does  not  permit 
a  plaintilf  in  a  suit  on  an  express  contract  to  prosecute  his  action 
as  for  breach  of  an  implied  contract 

J.  C,  Nicholson,  for  plaintiff. 

Vorys,  Safer,  Seymour  dk  Pease,  contra. 

ElNKEAD,  J. 

Plaintiff  alleged  that  ''on  or  abont  the  tenth  day  of  Febm- 
ary,  1907,  the  plaintiff  entered  into  an  agreement,  not  in  writ- 
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ing,  with  said  defendants  wherein  and  whereby  said  defend- 
ants engaged  the  services  of  plaintiff  for  the  sale  of  coffee,  and 
agreed  to  pay  said  plaintiff  for  said  services  a  commission  of 
three  cents  per  pound  on  all  coffee  that  plaintiff  should  secure 
purchasers  for.  On  or  about  the  19th  day  of  February,  1907, 
plaintiff,  acting  under  said  agreement,  procured  for  said  de- 
fendants a  purchaser  in  the  person  of  Rowe,  Schleyer  &  Com- 
pany for  3888  pounds  of  coffee  and  did  then  and  there  sell  to 
said  Rowe,  Schleyer  &  Company  3888  pounds  of  coffee,"  etc. 

On  trial  it  appeared  that  Hammel  was  acting  as  the  agent 
of  the  Gasser  Coffee  Company,  and  that  the  purchaser  named  in 
the  pleading  had  entered  into  a  written  contract  with  the  Gas- 
ser Coffee  Company,  and  that  Hammel  had  no  right  to  enter 
into  a  contract  to  pay  any  commission.  The  evidence  of  plaint- 
iff was  that  Hammel  had  stated  that  he  would  pay  him  a  per 
cent,  as  commission,  while  the  defendants  deny  it.  The  court 
is  concerned  only  with  the  claim  made  by  plaintiff. 

A  motion  to  compel  plaintiff  to  elect  which  he  wished  to  hold, 
the  principal  or  the  agent,  was  sustained,  the  plaintiff  electing 
to  hold  the  I&tter. 

As  the  petition  stands  plaintiff  is  seeking  to  hold  defendant, 
Hammel,  on  the  express  contract  originally  declared  upon. 
Plaintiff  did  not  undertake  to  get  a  purchaser  for  Hammel. 
If  Hammel  is  liable  it  is  because  he  impliedly  represented  that 
he  had  authority  to  make  a  contract  to  pay  commission  when  he 
had  not.  To  warrant  recovery  upon  a  contract  for  recovery  of 
commission  the  same  must  be  proved  as  laid.  But  Hammel 
could  not  be  held  personally  on  the  contract  for  commission, 
but  only  for  the  breach  of  his  implied  contract  to  pay  a  com- 
mission made  without  authority. 

The  joinder  of  the  principal  and  agent,  as  was  done  in  this 
case,  was  improper,  and  hence  the  action  of  the  court  compelling 
election  was  proper. 

The  joinder  of  the  principal  and  agent  was  entirely  improper, 
and  is  perhaps  the  cause  of  the  diflRculty. 

It  is  fundamental  that  a  cause  of  action  must  be  founded  upon 
a  definite  theory,  which  can  not  thereafter  be  changed  or  de- 
parted from. 


NISI  PBinS  REPORTS— NEW  SERIES.  481 


1112.1  HarriB  y.  HammeL 


When  plaintiff  elected  to  hold  Hammel  indi^idnally,  the 
theory  of  the  canse  still  remaining  an  express  contract,  reeov- 
ery  may  not  be  had  upon  an  implied  contract  on  the  theory 
that  Hammel  should  be  held  personally  liable  becanse  he  had 
made  an  allied  contract  in  excess  of  his  aothority  as  an  agent. 

If  plaintiff  in  the  first  instance  had  seen  fit  to  have  saed 
Hammel  alone,  he  would  had  to  have  alleged  different  facts. 

I  do  not  see  any  ground  upon  which  the  court  may  properly 
sustain  the  motion  for  a  new  trial.  If  it  should  do  so.  to  be 
consistent  the  petition  should  be  amended  to  conform  to  the 
theory  upon  which  an  agent  may  be  held  liable.  But  the  stat- 
ute forbids  such  an  amendment,  providing,  as  it  does,  that 
amendments  may  be  made  only  when  the  same  do  not  substan- 
tially change  the  claim  or  defense. 

Rules  and  formulae  in  l^al  procedure  must  be  followed  and 
observed,  so  that  parties  called -upon  to  answer  claims  asserted 
against  them  shall  definitely  know  what  they  are  expected  to 
meet.  It  is  too  late,  if  it  turns  out  after  trial,  that  a  wrong 
theory  was  adopted  in  the  action. 

The  well  considered  case  of  Trust  Co.  v.  Flo^fd,  47  O.  S.,  525, 
furnishes  the  rule  for  this  case.  The  theory  upon  which  the 
liability  of  an  agent  when  he  has  exceeded  his  authority  in  mak- 
ing a  contract  rests,  is  upon  his  implied  promise  he  possesses 
the  authority  he  assumes  to  have. 

Williams,  J.  (page  541),  observes  that: 

''Under  our  present  system  of  pleading,  it  is  not  important 
what  was  formerly  the  most  appropriate  remedy.  Upon  the 
facts  stated  in  the  petition,  the  law,  we  think,  implied  a  promise 
on  the  part  of  the  defendants,  that  in  making  the  contract  with 
the  plaintiff,  they  had  authority  to  bind  the  corporation  they 
assumed  to  represent;  and  if  they  had  not,  they  are  answerable 
for  the  consequences.'' 

It  might  be  urged  that  enough  facts  are  now  stated  in  order 
to  disclose  the  implied  obligaticm  on  the  part  of  Hammel.  But 
such  is  not  the  case.  The  petition  does  not  state  the  facts  as 
to  the  capacity  in  which  Hammel  acted,  nor  his  want  of  au- 
thority and  for  whom  in  fact  the  contract  by  the  purchaser  was 
made. 
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It  is  true  that  this  all  appears  in  the  evidence.  But  I  do 
not  believe  that  it  was  the  intention  under  the  code  to  be  so 
liberal^  or  so  loose,  that  we  may  state  one  case  and  prove  an- 
other. Indeed  it  is  just  as  important  now  as  ever  when  remedies 
were  afforded  by  the  common  law,  because  the  code  did  not  un- 
dertake to  abolish  the  distinctions  between  rights  and  causes 
of  action.  Rules  and  formulae  are  essential  to  development  and 
truth. 

The  law  of  pleading  is  technical  and  arbitrary.  Our  system 
is  the  accumulation  of  hundreds  of  years  of  experience  and  is 
the  best  adapted  to  the  purpose  of  arriving  at  a  speedy  and 
just  decision.  Its  establishment  was  for  the  purpose  of  facili- 
tating the  process  of  investigating  the  truth  by  courts  of  jus- 
tice. The  rules  and  formulae  of  the  system  must  be  uniformly 
enforced  so  aa  to  prevent  the  looseness  which  was  so  common  in 
the  older  sfystems.  No  rule  should  be  more  rigidly  adhered  to 
than  that  an  action  should  be  founded  upon  a  definite  theory, 
which  can  not  be  thereafter  changed  and  departed  from.  To 
have  submitted  the  case  to  the  jury,  after  plaintiff's  election, 
would  have  been  a  change  of  theory,  and  a  submission  without 
proper  pleading  conforming  to  such  changed  theory. 

The  motion  for  a  new  trial  is  overruled,  and  the  action  is 
dismissed. 
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SK9IS  AND  THE  RIGHT  TO  PLACE  AS  BETWEEN  TENANTS. 

Common  Pleas  Court  of  Cuyahoga  County. 

The  Qoodteab  Rubber  Compakt  v.  The  Gkx>ittiCH  Rubbeb 

CiOlCPANT  AND  ThE  LoOMIS  ReALTT  CoKPANY. 

Decided,  November  27,  1911. 

Lease — Failure  to  Record  Immaterial — 8o  Far  ag  Such  Failure  Concerns 
One  Claiming  Lock  of  Notice  of  Rights  Reserved  Therein,  When — 
Reformation  of.  Will  Be  Denied,  When — Signs  and  the  Right  to 
Place  Them  on  Outer  Wall. 

1.  A  party  can  not  claim  to  have  been  misled  as  to  the  terms  of  an  un- 

recorded lease,  where  it  appears  that  no  search  was  made  of  the 
records  for  the  lease  and  reliance,  therefore,  was  not  placed  upon 
the  fact  that  no  lease  appeared  of  record. 

2.  Moreoyer,  a  party  occupying  the  middle  portion  of  a  building  nowhere 

adjacent  to  the  outer  wall  has  notice,  without  consulting  the  lease, 
that  the  party  occupying  the  intervening  space  adjacent  to  the  outer 
wall  has  the  exclusive  right  to  the  use  of  that  wall  for  advertising 
purposes. 

3.  Reformation  of  a  lease  will  not  be  granted  on  a  mere  showing  that 

some  provision,  which  was  agreed  upon  between  the  lessor  and  an 
agent  of  the  lessee  was  not  incorporated  into  the  lease  subsequently 
drawn  by  the  lessor  and  executed  by  officers  of  the  lessee  company. 

Ammerman  &  Thompson^  for  plaintiff. 

HHU  dk  Van  Deveer  and  Hoyi,  Dustin  A  Kelley,  contra. 

Ford,  J. 

On  March  3,  1911,  the  Loomis  Realty  Gompanj  leased  the  two 
west  ground  floor  rooms  of  the  Speneerian  Building,  on  Euclid 
aTenue  in  the  city  of  Cleveland,  to  the  GkM>dyear  Tire  &  Rubber 
Company.  In  addition  to  the  other  usual  clauses  in  a  lease  of 
this  kind,  there  was  the  following  provision : 

''It  is  agreed  that  there  shall  be  no  sign  placed  on  the  build- 
ing, except  in  the  spaces  provided  for  signs  on  the  Euclid  front ; 
and  that  the  party  of  the  second  part  may  desire  to  have  letter- 
ing in  gold  or  silver  letters  on  the  plate  glass  window  or  doors 
except  that  the  party  of  the  second  part  is  given  the  exclusive 
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right  to  place  its  own  sign  on  the  west  side  of  the  building,  oc- 
cupying a  space  not  exceeding  forty  feet  in  depth  from  the  front 
comer  of  the  building  and  the  full  height  of  the  building,  which 
wall  sign  may  be  illuminated  at  the  expense  of  the  party  of  the 
second  part  should  the  second  party  so  desire." 

The  fair  construction  of  this  quotation  the  court  believes  is 
this :  In  the  first  instance  it  was  agreed  that  there  should  be  no 
sign  placed  on  the  building.  The  expression,  *  *  It  is  agreed  that 
there  shall  be  no  signs  placed  on  the  building, "  is  an  agreement 
in  which  both  parties  were  interested.  The  owner  was  interested 
in  preserving  the  appearance  of  the  building  as  a  whole,  that 
there  should  not  be  placed  on  the  building  unsightly  signs  for 
advertising  that  would  destroy  the  architectural  appearance  of 
the  building,  and  that  might  prove  to  be  detrimental  to  other 
occupants.  The  Goodyear  Company  had  an  interest  in  some  de- 
gree in  the  same  way,  so  that  the  space  that  it  rented  should  not 
be  rendered  less  valuable  by  reason  of  ostentatious  or  competi- 
tive signs  placed  close  by,.  This  agreement  apparently  went 
to  the  whole  building,  and  is  equivalent  to  establishing  that  there 
shall  be  no  signs  whatever  placed  on  the  building.  The  first  ex- 
ception is,  that  ''except  in  the  space  provided  for  signs  on  the 
Euclid  front,  and  that  the  party  of  the  second  part  may  desire  to 
have  lettering  in  gold  or  silver  letters  on  the  plate  glass  window  or 
doors."  That  exception  seems  to  limit  not  only  the  Goodyear 
tenants,  but  every  other  tenant  of  the  building,  to  placing  signs  in 
gold  or  silver  leaf  upon  the  windows  or  doors  of  the  Euclid  front. 

Now  comes  a  further  exception,  which  is  as  follows:  ''Ex- 
cept that  the  party  of  the  second  part  is  given  the  excluave 
right  to  place  its  own  sign  on  the  west  side  of  the  building."  If 
the  language  of  this  last  exception  had  stopped  at  that  point, 
then  the  Goodyear  Company  "would  have  had  no  limitation  what- 
ever as  to  the  size  of  the  sign  that  it  might  have  placed,  under 
this  exclusive  right,  on  the  west  side  of  the  building.  It  might 
have  occupied  the  entire  west  side  of  the  building.  The  balance 
of  the  language  used  in  this  second  exception  is  as  follows :  "oc- 
cupying a  space  not  exceeding  forty  feet  in  depth  from  the 
front  corner  of  the  building  and  the  full  height  of  the  building." 
This  last  language,  by  fair  construction,  seems  to  be,  therefore,  a 
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KmitatioiL  which  provides  that,  instead  of  oeeapjing  the  whole 
west  side  of  the  building,  the  lessee  should  only  oecopv  a  spaee 
forty  feet  in  depth  and  to  the  fall  height  of  the  building.  The 
court  concludes,  therefore,  that  the  fair  constmctirai  of  this  lan- 
guage is.  that  the  leasee  was  giren  the  exdusiYC  privilege  to  ad- 
vertise upon  the  west  wall  of  the  Speneerian  Building. 

Shortly  after  the  lease  was  entered  into  between  the  Loomis 
Realty  Company  and  the  plaintiff,  the  Loomis  Realty  ComjMuiy 
entered  into  a  lease  with  the  Goodrich  Rubber  Company  for  the 
lease  of  a  room  in  the  central  part  of  the  building  and  having  no 
relation  to  either  the  west  wall  or  the  east  wall  of  the  buildincr 
as  a  whole,  or,  in  other  words,  it  occupied  one  of  the  rooms  not 
bounded  by  any  exterior  side  wall.  In  connection  with  this  lease, 
the  LoomLs  Realty  Company  gave  to  the  Goodrich  ComfMuiy  the 
right  to  put  a  sign  occupying  the  middle  portion  of  the  west  wall 
fifty  feet  in  length  and  to  the  full  height  of  the  building.  The 
plaintiff  contends  that  this  is  a  violation  of  its  eontract. 

The  Goodrich  people,  early  in  Hay.  set  about  painting  a  sign 
on  this  last  mentioned  space,  and  completed  the  same  between  the 
1st  and  5th  of  lilay.  The  plaintiff  brings  tUs  action  to  compel 
the  defendant  to  dispense  with  this  sign,  and  aslEs  for  a  mandatory 
order  to  that  end  from  the  court 

The  Goodrich  Company  filed  an  answer  in  which  it  says  that 
the  plaintiff  should  be  estopped  to  ask  for  this  action  of  the  court, 
because,  in  the  first  instance,  the  plaintiff  failed  to  record  its 
lease,  and.  second,  because  it  stood  by  knowing  or  claiming  to 
know  that  it  had  the  right  to  the  exclusive  control  of  the  west 
side  of  the  building  for  advertising  purposes.  The  Goodrich 
Company  makes  this  claim  because  it  says  that  ^Lr.  Hammerle. 
who  was  the  sales  agent  in  charge  of  the  plaintiff's  store  here, 
knew  from  the  beginning  that  such  work  was  going  forward. 
So  far  as  the  evidence  goes,  it  appears  that  Mr.  Hammerle  was 
merely  the  sales  agent  in  charge  of  the  store,  his  duties  being 
limited  to  the  duty  of  making  sales  of  plaintiff's  line  of  goods. 
It  does  not  appear  that  he  was  familiar  with  the  terms  of  the 
lease :  nor  does  it  seem  fair  that  the  plaintiff  should  be  held  to  be 
such  an  agent  as  that  notice  to  him  would  be  notice  to  the  com- 
pany.    The  evidence  shows,  however,  that  ifr.  Hammerle,  while 
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not  knowing  the  facts  in  regard  to  the  terms  of  the  lease,  did 
communicate  the  fact  to  his  principal  at  Akron,  and  that  the 
principal,  with  promptness,  protested  to  both  the  realty  company 
and  the  Goodrich  Company. 

Upon  the  whole,  the  court  holds  that  the  plaintiff  can  not  be 
charged  with  standing  by  and  keeping  silent,  and  thus  presenting 
such  a  situation  as  would  operate  as  an  estoppel  against  this 
plaintiff. 

So  that  brings  us  back  from  the  time  that  the  sign  was  painted 
to  the  time  that  the  Goodrich  Company  entered  into  its  contract ; 
and  the  question  arises,  whether,  at  the  latter  time,  the  plaintiff 
did  something  or  failed  to  do  something  that  misled  the  Gtoodrich 
Company  into  making  a  disadvantageous  contract. 

The  Goodrich  Company  claims  that  the  plaintiff  misled  it  in 
this,  that  it  did  not  have  its  lease  recorded ;  but  the  court  believes 
there  is  no  virtue  in  this  claim,  for  the  reason  that  it  does  not  ap- 
pear from  the  evidence  that  the  Goodrich  Company  exercised  the 
diligence  of  making  an  examination  of  the  records.  In  other 
words,  it  did  not  rely  upon  the  state  of  the  record.  The  pur- 
pose of  the  record,  after  all,  is  to  give  constructive  notice ;  and  if 
the  Goodrich  Company  had  actual  notice,  the  state  of  the  record 
in  fact  becomes  a  matter  of  no  importance.  The  law  is  conceded 
to  be,  I  believe,  that  **a  lease  of  a  part  of  a  building  prima  facte 
passes  the  outer  wall  adjacent  to  the  rooms  or  apartment  named, 
as  a  part  of  the  premises  leased ;  and  consequently,  the  lessee  has 
the  exclusive  right  to  the  use  of  such  wall  for  advertising  pur- 
poses." The  Goodrich  Company,  at  the  time  it  made  its  con- 
tract, knew  that  the  plaintiff  was  in  possession,  and  knew  that, 
under  the  law,  unless  there  was  a  restriction,  the  plaintiff  was 
entitled  to  the  whole  lower  half  of  the  west  wall  for  advertising 
purposes,  because  its  occupation  extended  the  whole  depth  of  the 
building;  and  when  the  Goodrich  Company  was  contracting  to 
occupy  the  middle  portion  of  the  last  mentioned  space  for  its 
sign,  it  was  clearly  put  upon  inquiry.  If  it  had  made  inquiry, 
being  aroused  thereto  by  such  notice,  the  inquiry  would  have  dis- 
closed the  entire  terms  of  plaintiff's  lease,  and  would  have  dis- 
closed that  plaintiff  was  entitled  to  both  the  lower  and  the  upper 
half  of  the  west  wall  in  question,  if  the  court's  construction  of 
the  language  in  the  lease  is  sound. 
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In  addition  to  this  notice  that  the  plaintiff  was  entitled  to  the 
whole  lower  half  of  the  west  wall,  it  saw  that  plaintiff  was  oc- 
eapying  a  portion  of  the  upper  half,  which  the  court  believes  was 
sufficient  to  put  it  upon  inquiry  before  consummating  its  contract 
with  the  Loomis  Realty  C!ompany. 

It  seems  that  the  (Goodrich  Company  was  not  misled  by  the 
fact  that  the  plaintiff's  lease  was  not  upon  record,  because  it  is 
apparent  that  the  Ooodrich  Company  did  not  undertake  to 
rely  upon  it. 

It  is  equally  dear,  the  court  may  add  in  passiDg,  from  the 
whole  evidence,  that  the  Goodridi  Company,  instead  of  relying 
upon  record,  or  upon  appearances,  or  upon  silence,  really  relied 
upon  the  statement  and  good  faith  of  the  representative  of  the 
Loonds  Bealty  Company. 

It  is  said,  ''a  most  usual  application  of  the  doctrine  of  estoppel 
in  pa^s  arises  from  the  misrepresentation  or  concealment  of  ma- 
terial facts  on  the  part  of  the  person  to  be  estopped.  It  is  a 
definite  and  well-settled  rule  of  equity,  which  has  been  adopted 
by  the  courts  of  law,  that  where  A  has,  by  his  acts  or  representa- 
tions, or  by  his  silence  when  he  ought  to  ^>eak  out,  intentionally 
or  through  culpable  neglect,  induced  B  to  believe  certain  facts 
existed,  and  B  has  rightfoUy  acted  on  this  belief,  so  that  he  would 
be  injured  if  A  is  permitted  to  deny  the  existence  of  such  facts, 
A  is  conclusively  estopped  to  interpose  a  denial  thereof." 

And  again,  as  to  silence : 


II 


As  a  general  rule,  an  estoppel  arises  from  silence  as  well  as 
words;  but  this  is  only  where  there  is  a  duty  to  speak,  and  the 
party  upon  whom  the  duty  rests  has  an  opportunity  to  speak,  and, 
knowing  the  circumstances  requiring  that  he  spe^,  keeps  silent, 
or,  in  other  words,  where  silence  amounts  to  a  fraud,  actual  or 
constructive." 

And  again: 

''It  may  be  stated  as  a  general  rule  that  it  is  essential  to  the 
application  of  the  principle  of  equitable  estoppel  that  the  plaint- 
iff claiming  to  have  been  influenced  by  the  conduct  or  declara- 
tion of  another  party,  to  his  injury,  was  himself  not  only  desti- 
tute of  knowledge  of  the  state  of  &cts,  but  was  also  destitute  of 
any  convenient  and  available  means  of  acquiring  such  knowledge ; 


488  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Rubber  Co.  v.  Rubber  Co.  [Vol.  12  (N.S.) 

and  that,  where  the  facts  are  known  to  both  parties,  and  both 
have  the  same  means  of  ascertaining  the  truth,  there  can  be  no 
estoppel.'* 

The  court  has  put  out  of  the  way  the  situation  at  the  time  the 
sign  was  painted,  and  is  considering  the  situation  at  the  time  the 
contract  was  made.  If  the  Goodrich  Company  is  not  entitled  to 
take  any  advantage  of  the  fact  that  the  plaintiff's  lease  was  not 
recorded,  because  it  did  not  rely  upon  an  examination  of  the 
record,  it  is  difScult  to  discern  anything  that  the  plaintiff  could 
have  done,  or  anything  that  it  was  called  upon  to  do,  that  would 
have  acquainted  the  Goodrich  Company  with  the  situation.  The 
plaintiff  did  not  know  that  such  a  contract  was  being  entered 
into,  and  therefore,  under  the  circumstances,  could  not  be  charged 
with  either  culpable  negligence,  or  of  misrepresentation,  or  of 
maintaining  a  wrongful  silence.     It  is  said : 

''Another  essential  element  of  estoppel  by  misrepresentation 
or  silence  is  thift  one  party  should  have  relied  upon  the  conduct  of 
the  other  party,  and  been  induced  by  it  to  act  or  to  refrain  from 
acting,  so  that  he  will  be  substantially  injured  if  the  other  party 
should  be  allowed  to  repudiate  his  action ;  and  this  rule  applies  as 
well  where  the  conduct  of  the  party  estopped  consists  of  silence 
as  where  it  consists  of  a  positive  act." 

Upon  the  whole  proof,  the  court  is  convinced  that  the  Goodrich 
Company  relied  solely  upon  the  representation  of  the  Loomis 
Realty  Company,  and  did  not  rely  in  any  respect  upon  any  acts 
or  any  failure  to  act  on  the  part  of  the  plaintiff. 

The  court  therefore  concludes  that  the  defense  of  estoppel, 
urged  by  the  defendants  in  this  case,  has  not  been  sustained. 

The  defendant,  the  Loomis  Realty  Company,  asks  for  a  refor- 
mation of  the  contract,  on  the  ground  that  there  was  a  mutual 
mistake.  To  support  this,  Mr.  Loomis  testifies  that  the  negotia- 
tions for  the  lease  were  had  in  the  rooms  subsequently  leased; 
that  half  an  hour  or  more  was  consumed  in  such  negotiations. 
He  says  further  (see  page  20  of  the  record) : 

**  After  we  had  talked  about  the  terms  of  rental  to  be  paid 
for  the  store,  Mr.  Schiltz  asked  me  if  in  the  renting  of  the  stores 
we  would  give  him  a  privilege  of  putting  a  sign  on  the  west  wall, 
for  a  small  sign  space  on  the  west  wall.     I  said,  *Yes  we  will 
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give  yon  a  large  space/  He  wanted  to  know  how  large.  I 
said,  *We  will  give  yon/  I  thought  a  moment;  I  said,  *We  wiU 
giTe  yon  space  thirty  feet  in  depth  and  the  full  height  of  the 
building.'  He  remarked  that  they  wonld  like  to  have  a  little 
longer  space  for  the  wording  of  their  sign,  and  asked  if  I  eonld 
make  it  a  little  longer  than  that.  I  said,  'Yes,  I  will  give  yon 
a  third  of  the  building,  which  will  be  forty  feet.' 

*'Q.  The  room  which  was  afterwards  occupied  by  the  Good- 
year Company?  A.  Yes.  He  asked  me  what,  if  anything,  I  was 
going  to  do  with  the  rest  of  the  space.    I  said,  'I  don't  know.' 

"Q.  Is  that  substantially  all  the  conversation  that  was  had 
with  reference  to  the  sign  space  on  the  wallf  A.  I  think  we  had 
some  talk  about  the  second  floor,  as  I  remarited  it  had  not  been 
rented  yet,  but  I  would  run  the  risk  of  giving  them  the  exdusive 
use  of  the  front  forty  feet,  disregarding  the  renting  of  the  sec- 
ond floor  space." 


It  is  unaccountable  and  inexplicable  how,  after  such  a  con- 
versation, a  man  of  Mr.  Loomis'  intelligence,  with  his  knowledge 
of  words  and  of  their  use,  and  his  long  business  experience,  when 
he  repaired  to  his  office  to  reduce  this  contract  to  written  form, 
he  could  have  employed  the  language  found  in  the  lease  to  ex- 
press the  agreement  fairly  to  be  inferred  from  the  testimony  last 
,  quoted.  But  this  is  his  testimony,  and  it  stands  wholly  undenied 
by  Mr.  Schiltz.  If  the  court  felt  that  the  plaintiff  was  bound  by 
the  failure  of  Mr.  Schiltz  to  deny  this  testimony  of  Mr.  Loomis,  he 
would  feel  that  such  failure  to  deny  amounted  to  an  admission 
and  would  constitute  that  clear,  convincing  and  overwhelming 
testimony  that  is  necessary  to  warrant  the  reformation  of  the 
contract.  But  is  ^Ir.  Schiltz 's  failure  to  thus  deny  the  determin- 
ing thing?  The  court  thinks  not.  Mr.  Schiltz,  it  appears  from 
the  testimony,  was  a  general  sales  agent  deputed  to  n^otiate  for 
the  lease  of  premises  in  Cleveland.  He  had  negotiations  with  the 
president  of  the  Loomis  Bealty  Company.  He  represented  hi^ 
principal,  whose  place  of  business  is  Akron.  Negotiations  be- 
tween these  two  gentlemen  were  had  about  this  lease.  It  is  said 
that  the  gentlemen,  with  others,  repaired  to  the  office  of  the 
Loomis  Company,  and  here  ^Ir.  Loomis  dictated  the  lease.  The 
testimony  of  Mr.  Loomis  is : 

''Q.    Did  you  then  sign  the  lease  for  the  Loomis  Bealty  Com- 
pany?   A.  Yes,  sir. 
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*  *  Q.  What  did  you  do  then  ?  A.  Mr.  Schiltz  took  it  with  him, 
took  both  copies. 

**Q.    What  for?    A.  To  have  them  signed  at  Akron. 

**Q.    By  the  oflScers  of  the  plaintiff?    A.  Yes,  sir. 

**Q.    The  Goodyear  Tire  &  Rubber  Company?    A.  Yes,  sir." 

The  question  is,  when  did  the  minds  of  the  parties  meet  and 
concur  upon  the  terms  of  this  lease?  It  would  seem  that  Mr. 
Loomis,  notwithstanding  all  that  had  transpired  prior  to  this  time, 
would  have  had  the  right  to  withdraw  from  the  effects  of  his  acts 
so  far.  Up  to  the  time  that  the  lease  came  into  the  hands  of  the 
proper  officers  of  the  Goodyear  Company,  he  could  probably  have 
withdrawn  entirely  from  the  contract.  It  seems  to  the  court  that 
this  contract  was  not  concluded  until  the  Goodyear  Company  had 
affixed  its  signature  by  its  proper  officers.  It  does  not  appear 
that  Mr.  Schiltz  was  authorized  to  sign  a  lease,  or  to  enter  into 
a  lease  for  the  company.  The  company,  the  court  believes,  would 
have  had  the  right,  upon  the  receipt  thereof  from  Mr.  Schiltz, 
to  decline  to  accept  the  terms  therein  expressed.  The  lease  thus 
coming  into  the  hands  of  the  officers  of  the  Goodyear  Company  in 
effect  was  a  proposition  for  the  renting  of  the  property  under 
consideration.  The  acceptance  of  that  would  be  expressed  by  a 
proper  signing  and  delivery  of  the  lease,  either  directly  or  by 
mail,  to  the  Loomis  Company.  If  the  court  is  not  all  wrong  about 
this,  it  can  not  be  claimed  that  the  Goodyear  Company,  upon  the 
examination  of  this  lease  by  its  proper  officers  and  the  authoriza- 
tion by  those  officers  to  have  the  same  signed,  entered  into  any 
other  contract  than  that  expressed  in  words  in  the  body  of  the 
lease. 

The  court  therefore  decides  that  the  defendant,  the  Loomis 
Realty  Company,  is  not  entitled  to  have  its  petition  for  reforma- 
tion granted. 

Decree  in  accordance  with  findings  hereinbefore  stated. 
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VALIDITY  or  ACT  UCBNSINC  MONEY  LXMINEItS. 

OcHnmon  Pleas  Court  of  Franklin  County. 

F.  F.  Gain  v.  Peoples  Salaby  Loan  Co.  ;  and  Homsb  H.  Shasp 

V.  State  of  Ohio. 

Decided,  January  16,  1912. 

Con9tituti(mal  Law — Act  Licensing  Money  Lenders— Nat  Rendered  In- 
valid ^  Reason  of  Exemption  Therefrom  of  Banks  and  BuUding 
Associations— Interest  of  HustH^nd  and  Wife  in  Earnings  of  Bach 
Other— 102  Ohio  Laws,  4^9. 

1.  The  nature  and  conduct  of  the  huainefls  of  banka  and  building  aa- 

flociationB,  and  the  existing  laws  applicable  to  them  in  the  way 
of  regulation  and  inspection  of  their  business,  furnishes  a  sufficient 
warrant  for  their  exemption  from  the  provisions  of  the  act  of 
May  31,  1911,  requiring  that  persons  engaged  in  the  business  of 
mftking  loans  upon  chattels  or  personal  property  of  any  Und  and 
of  purchasing  or  making  loans  upon  salaries  or  wage  earnings 
secure  a  license  therefor  from  the  Secretary  of  Ptate,  and  the 
classification  thereby  created  is  a  proper  one  and  the  act  la  not 
rendered  YiolatiYO  of  the  equality  clause  of  the  Ccmstitntion  by 
reason  thereof. 

2.  Neither  is  this  act  rendered  unconstitutional  by  reason  of  the  re- 

striction which  it  places  upon  the  right  of  a  married  man  to  bor- 
row money  without  his  wife  joining  therein. 

Oumhle  *  Chimbert  and  Arnold,  Morton  &  Irvine,  for  plaint- 

B.  W.  Oearheart,  contra. 

Bathmell^  J. 

The  first  case  is  an  action  brought  by  a  stockholder  of  the 
Peoples  Salary  Loan  Company,  a  corporation  formed  for  the 
purpose  of  purchasing  and  loaning  money  on  salaries  and  wage 
earnings,  and  seeks  to  enjoin  said  company  from  complying 
with  the  requirements  of  an  act  of  the  General  Assembly  to  regu- 
late and  license  such  a  business  (102  0.  L.,  p.  469) ,  on  the  ground 
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that  said  act  is  rmcoDstitational  and  void,  and  that  compliance 
with  said  act  in  the  way  of  paying  a  license  fee  is  a  misapplica- 
tion and  unlawful  dissipation  of  the  assets  of  the  company. 

The  second  is  an  error  proceeding  seeking  to  reverse  judgment 
rendered  against  plaintiff  in  error  by  the  police  court  of  the  city 
of  Columbus,  on  the  charge  of  his  engaging  in  the  business  of 
making  loans  upon  chattels  and  personal  property ;  and  purchas- 
ing and  making  loans  upon  salaries  and  wage  earnings ;  and  that 
on  or  about  the  7th  day  of  August,  1911,  plaintiff  in  error  made 
a  loan  to  one  Sleade,  secured  by  a  chattel  mortgage  on  chattel 
property  and  by  an  assignment  of  his  wage  earnings  as  an  em- 
ploye  of  the  Ferris  Steam  Motor  Works ;  neither  said  conveyance 
nor  said  assignment  being  signed  by  Sleade's  wife — ^he  being  a 
married  man ;  and  that  Sharp  had  not  obtained  a  license  to  en- 
gage in  such  a  business,  contrary  to  the  statute  in  such  case  made 
and  provided. 

Both  of  said  actions  involve  the  constitutionality  of  the  act 
of  the  General  Assembly  referred  to,  passed  May  31st,  1911,  and 
found  in  102  0.  L.,  469. 

Section  1  of  the  act  provides: 

''No  person,  firm  or  corporation  except  banks  and  building 
and  loan  associations  shall  engage  or  continue  in  the  business  of 
making  loans  upon  chattels  or  personal  property  of  any  kind 
whatsoever,  or  of  purchasing  or  making  loans  upon  salaries  or 
wage  earnings,  without  first  having  obtained  a  license  so  to  do 
from  the  Secretary  of  State." 

It  is  claimed  that  the  exception  of  banks  and  building  and 
loan  associations  creates  an  unreasonable  discrimination  between 
persons,  firms  or  corporations  engaged  in  the  same  business,  and 
thereby  violates  the  constitutional  guaranty  for  equal  protec- 
tion of  the  law,  found  in  Section  1,  Article  XIV  of  the  Federal 
Constitution ;  and  in  Section  1,  Article  I  of  the  Bill  of  Rights,  and 
is  not  of  uniform  operation  as  required  by  Section  26,  Article 
II  of  the  Constitution  of  the  state. 

That  the  business  of  loaning  money  upon  chattels  or  personal 
property,  and  of  purchasing  or  making  loans  upon  salaries  or 
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wage  eamingSy  is  one  which  the  state,  in  the  exerase  of  her  po- 
lice powers,  has  the  right  to  reasonably  regulate,  while  not  fiUlj 
conceded,  is  not  serionslj  challenged. 

In  view  of  the  fact  that  the  courts  in  other  jurisdictions  have 
pretty  generally  sustained  l^slation,  under  the  police  power,  on 
similar  subject-matter;  and  that  our  own  court  in  the  case  of 
Sanning  v.  City  of  Cincinnati,  81  0.  S.,  142,  has  approved  legis- 
lation on  the  subject,  we  consider  that  the  right  of  reasonable 
regulation  of  such  a  business  by  the  Legislature  is  hardly  a  matter 
to  be  questioned. 

The  state  in  the  exercise  of  the  police  power  within  reason- 
able limits  may  distinguish,  select  and  classify  subjects  of  legis- 
lation, if  the  classification  be  not  unreasonable,  unjust  or  arbi- 
trary; and  a  statute  bearing  alike  on  all  individuals  of  each  dass 
with  uniformity  does  not  deny  the  equal  protection  of  the  law. 

Field,  Justice,  in  Barbier  v.  Connolly,  113  U.  S.,  27,  speaking 
of  the  Fourteenth  Amendment,  says : 

''Class  legislation  discriminating  against  some  and  favoring 
others  is  prohibited ;  but  legislation  which  in  carrying  out  a  put^ 
lie  purpose,  is  limited  in  its  application,  if  within  the  sphere  of 
its  oi>eration  it  affects  all  persons  similarly  situated,  is  not  within 
the  amendment.'' 

That  proper  classdfication  and  legislation  under  the  limitations 
stated  is  not  an  invasion  of  the  constitutional  guaranty  of  the 
right  of  equal  protection  of  the  laws  is  supported  by  many  cases, 
a  few  of  which  are:  Minneapolis  Ry,  Co.  v.  Beckwith,  129  U.  S., 
27 ;  Field  v.  Barber  Asphalt  Co.,  194  U.  S.,  621 ;  Gentsch  v.  State, 
ex  rel,  71  0.  S.,  151. 

Is  the  exception  of  banks  and  building  and  loan  associations  in 
the  act  an  unreasonable  or  arbitrary  classification  f 

Whether  a  particular  classification  upon  which  discriminating 
legislation  is  based  is  a  reasonable  or  arbitrary  one  must  depend 
to  a  very  large  extent  upon  the  nature  and  purpose  of  the  legis- 
lation. 

It  was  held  in  State  v.  Wichenkoefer  (Del.),  64  Atl.,  273,  that 
an  act  providing  for  licensing  persons  to  charge  more  than  legal 
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interest  on  loans  not  exceeding  $100  was  not  unconstitutional 
because  it  exempted  from  its  provisions  national  banks,  state 
banks  and  trust  companies. 
Li  that  case  the  court  remarked : 

*  *  The  character  and  standing  of  the  excepted  parties,  the  na- 
ture and  conduct  of  their  business,  and  existing  laws  which  were 
peculiarly  applicable  ta  them,  furnished  a  fair  and  sufficient 
reason  for  the  classification." 

Li  State  V.  Hurlburt,  32  Conn.,  232,  an  act  prohibited  every- 
body except  a  national  bank,  a  trust  company  chartered  by  the 
state,  and  a  pawn  broker  from  charging  interest  on  loans  at  a 
greater  rate  than  fifteen  per  cent. ;  held :  that  the  statute  was  not 
in  violation  of  the  state  and  federal  Constitution  guaranteeing 
the  equal  protection  of  the  laws.  That  the  General  Assembly  in 
regulating  usury  had  the  right  to  discriminate  between  different 
classes  of  money  lenders  and  borrowers,  provided  there  was  noth- 
ing apparently  unreasonable 4n  creating  the  xlistinction  and  all 
members  of  each  class  were  treated  in  the  same  manner. 

In  Be  Home  Discount  Co.,  147  Fed.  Rep.,  538,  an  act  of  the 
state  of  Alabama  providing  among  other  things  that  all  persons 
engaged  in  the  business  of  money  broker  or  loaning  money  or 
taking  security  therefor  by  bills  of  sale,  mortgages  on,  or  con- 
veyances of  liens  of  any  kind  on  personal  property  or  personal 
effects  or  other  personal  security,  should  express  in  the  instru- 
ment securing  such  loan  the  rate  of  interest,  the  date  of  the  loan, 
the  fact  that  the  instrument  is  taken  for  a  loan  of  money,  a  mi- 
nute description  of  said  property  and  if  household  goods  from 
whom  purchased,  the  date  when  the  loan  is  due  and  should  file 
the  instrument  for  record.  Also  one  section  providing  that  the 
act  should  not  apply  ^  ^  to  the  business  of  banking  and  loans  when 
the  amount  exceeds  $75."  Held:  the  Legislature  had  not  un- 
justiy  discriminated  between  the  class  whose  conduct  the  act  regu- 
lated, and  those  whose  conduct  it  left  unregulated. 

The  court  in  the  opinion  says : 

^ '  Loans  by  banks  and  bankers  under  $75  and  loans  over  that 
amount  no  matter  by  whom  made  were  rarely  secured  by  an  as- 
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signment  of  fatore  wages  or  a  lien  upon  household  goods,  and 
were  not  productive  of  the  evil  which  the  statute  seeks  to  cure. 
The  Legislature  knew  that  the  taking  of  the  security  named  by 
one  class  of  lenders  had  almost  invariably  brought  forth  evil, 
while  the  same  loans  on  the  same  security  by  another  class  in 
'the  business  of  banking'  had  seldom,  if  ever,  been  harmful  to 
the  public  welfare.  The  law  makers  in  devising  the  remedy  had 
to  consider  the  different  habits  and  conduct  of  man  in  their  occu- 
pation as  to  their  loans,  in  order  to  apply  an  intelligent  and  just 
preventative  and  in  doing  so  necessarily  discriminated  between 
these  classes  according  to  their  well  known  habits  and  customs  in 
the  matter.  •  •  •  If  the  practice  of  one  class  of  money 
lenders  makes  such  precaution  necessary  as  to  them  it  would  be 
going  an  unwarrantable  length  to  hold  that  the  state  police  power 
must  either  leave  them  entirely  alone  or  else  provide  the  same 
regulation  regardless  of  any  need  for  them,  for  like  loans  made 
by  all  other  classes  of  money  lenders.*' 

In  Dewey  v.  Bichardson,  206  Mass.,  430,  a  provision  regulating 
the  business  of  making  small  loans  of  $200  or  less  upon  which  a 
rate  of  interest  greater  than  twelve  per  cent,  per  annum  is 
chai^ied,  and  prohibiting  the  carrying  on  of  such  business  without 
obtaining  a  license  was  held  not  unconstitutional  by  the  exemp- 
tion from  the  provisions  of  the  act  of  ''national  banks,  all  bank- 
ing institutions  which  were  under  the  supervision  of  the  bank 
ccmmiissioner,  and  loan  companies*  and  loan  associations  estab- 
lished by  special  charter  and  placed  under  said  supervision." 

The  court  said: 

"Tlus  objection  was  considered  in  the  case  of  Mutual  Loan  Co. 
V.  MarteU,  200  Mass.,  482,  which  arose  under  the  same  statute  and 
it  was  held  that  it  was  not  fatal  to  the  validity  of  the  act. 

"Tlie  Legislature  might  find  that  these  classes  of  corporations 
being  subject  to  official  supervision  under  the  law  even  if  they 
did  some  business  of  the  kind  described  in  the  statute  would  not 
be  likely  to  conduct  their  business  oppressively  in  dealing  with 
small  borrowers." 

In  Marmei  v.  State,  45  O.  S.,  a  law  requiring  a  license  of  the 
owners  of  vehicles  used  upon  the  streets  of  a  city  of  the  first 
grade  of  first  class,  exempting  farmers  marketing  the  products 
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of  their  farm,  was  held  not  in  conflict  with  the  Constitution  on 
contention  of  unjust  discrimination. 

Legislation  relative  to  the  Sunday  laws  involving  the  exercise 
of  the  police  power  of  the  state,  affords  illustration  of  classifica- 
tion not  violative  of  the  provision  guaranteeing  equal  protection 
of  the  Iffws. 

It  is  pointed  out  as  one  basis  for  distinction  and  classification 
that  banks  and  building  and  loan  associations  are  already  sub- 
ject to  statutory  regulation  in  inspection.  In  a  number  of  cases 
in  other  states,  some  of  which  have  been  noted,  exception  such 
as  has  been  attempted  here,  has  been  approved  as  legitimate 
classification  for  purposes  of  regulative  legislation. 

On  the  whole  it  appears  fair  to  assume  that  the  nature  and 
conduct  of  the  business  of  the  excepted  parties,  and  the  existing 
laws  applicable  to  them  in  the  way  of  regulation  and  inspec- 
tion of  their  business,  furnish  a  fair  and  suflScient  reason  for 
the  classification  by  the  law  making  power,  and  that  the  stat- 
ute is  not  in  violation  of  the  equality  clauses  of  the  Constitutions 
by  reason  of  the  exceptions. 

'*A  law  is  uniform  in  its  operation  when  every  person  who  is 
brought  within  the  relation  and  circumstances  provided  for  is 
alike  affected  by  the  law.  It  must  have  a  uniform  operation  upon 
all  those  included  within  the  class  upon  which  it  purports  to 
operate.*'    Senior  v.  Ratterman,  44  0.  S.,  661,  678. 

The  classification  n,ot  appearing  arbitrary,  and  the  statute 
operating  uniformly  as  to  all  individuals  in  the  same  class,  all 
persons  similarly  situated,  and  engaging  in  the  business  sought 
to  be  regulated  by  the  statute,  it  is  not  in  violation  of  Section  26, 
Article  II  of  the  state  Constitution. 

Section  4  provides: 

**No  such  person,  firm,  or  corporation  so  licensed  shall  receive 
any  assignment  of  salary  or  wages  signed  in  blank,  but  all  blank 
spaces  shall  be  filled  in  with  ink  or  typewritten  with  the  proper 
names  and  figures,  showing  the  name  of  the  firm,  person  or  cor- 
poration by  whom  the  person  making  the  conveyance  or  assign- 
ment is  employed.     If  the  borrower  is  married  the  contract  con- 
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yejance  or  asBgnment  shall  be  void  unless  it  also  contains  the 
name  of  the  hnsband  or  wife  as  the  ease  may  be  of  the  borrower. '' 

It  is  contended  that  this  section  places  an  improper  restriction 
on  the  right  to  contract  if  the  borrower  be  a  married  person. 

While  generallj  every  citizen  has  a  right  freely  to  contract  for 
the  price  of  his  labor,  services  or  property,  snch  liberty  is  not 
absolute  and  universal ;  and  it  will  not  be  contended  but  that  the 
state  may  restrain  some  individual  from  all  contracts  and  all 
individuals  from  some  contracts,  in  a  proper  case.  Private  rights 
exist  subject  to  public  welfare. 

In  Chambers  v.  City  of  Cinc'nnati,  11  C.C.(N.S.),  273,  a  pro- 
vision of  an  ordinance  requiring  that,  if  the  pledgor  is  a  married 
man,  his  wife  must  sign  the  application  for  the  loan,  was  held 
of  no  effect.  We  are  not  favored  in  the  report  with  the  reason 
for  this  holding. 

In  Intemaiianal  Texi  Booh  Co.  v.  Wissinger,  160  Ind.,  349.  a 
statute  prohibiting  the  assignment  of  future  wages  by  employes 
is  held  not  void  as  an  unreasonable  restraint  upon  the  liberty  of 
the  citizen  or  as  depriving  him  of  his  property  without  due  pro- 
cess of  law. 

The  restriction  in  the  act  under  consideration  is  far  less  than 
that  sustained  by  the  Indiana  court. 

In  Mutual  Loan  Co.  v.  Martell,  200  Mass.,  482,  a  statute  re- 
quiring a  license  of  any  one  engaging  in  the  business  of  making 
loans  on  household  furniture  or  other  personal  property  exempt 
from  attachment  or  by  assignment  of  wages  for  less  than  $200 
contained  the  following  provision : 

''No  snch  assignment  of  an  order  for  wages  to  be  earned  in  the 
future  shaU  be  valid  when  made  by  a  married  man,  unless  the 
consent  of  his  wife  to  the  making  of  such  assignment  or  order  is 
attached  thereto." 

The  regulations  as  to  wife 's  consent  was  held  valid.  Knowlton, 
Judge, 


'^  A  married  man  is  bound  by  law  to  support  his  wife.  If  he 
is  a  wage  earner  although  she  has  no  legal  title  to  his  wages,  she 
has  an  interest  in  the  right  use  of  them.     If  there  are  such  risks 
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of  his  making  an  improper  disposition  of  them  by  assigning  them 
to  secure  the  payment  of  money  that  he  borrow  for  unnecessary 
purposes  as  to  justify  the  Legislature  in  limiting  and  regulating 
his  exercise  of  this  right,  might  they  not  regulate  it  by  requiring 
the  consent  of  his  wife  as  a  pre-requisite  to  the  validity  of  his 
assignment!  A  strong  argument  can  be  made  in  favor  of  the 
plaintiff's  contention  on  this  point.  But  on  the  whole  we  are  of 
opinion  that  the  Legislature  might  look  chiefly  to  the  ordinary 
relations  between  husband  and  wife  under  the  law  and  adopt 
this  form  of  regulation  as  salutary  in  its  application  to  most 
members  of  the  class  with  which  they  are  dealing. ' ' 

The  reasoning  of  the  court  in  the  foregoing  case  is  persuasive. 
The  husband  or  wife  has  an  interest  in  the  proper  use  of  the 
wages  of  the  other;  and  the  marital  relations  are  such  that  we 
can  not  say  that  the  legislative  provision  for  regulating  the  as- 
signment of  salary  or  wages  by  a  borrowing  husband  or  wife  is 
plainly  in  conflict  with  the  Constitution,  or  invalid. 

Applying  the  foregoing  holding  of  the  validity  of  the  act  to 
the  cases  under  consideration — 

(1)  In  the  Cain  case,  the  demurrer  is  not  well  taken  and  sus- 
tained. 

(2)  In  the  Sharpe  case,  we  find  no  error  in  the  record,  and 
the  judgment  is  aflSrmed. 
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SUmOKNCY  or  FilTlflOH  UNMta  THK  JOiBS  LAW. 

Cenmion  Pleas  Cofart  of  Co  jahoga  ODnnty. 

Ix  THS  MjiTTEB  OF  THE  PETITION  FOK  THE  PbOHIBITION  OT  THE 

Sale  of  Intozicatixg  LiguoBS  is  a  Cebtaik  Residbncb 
DisjTWCt  in  the  Citt  of  Cleveland.* 

Deeided,  December  2,  1911. 

imioricatiMg  lAqmor^-^arkihiiiam  of  Sale  of,  ta  a  ReHdemee  DMritt — 
nature  and  Character  of  the  Proeeediuff— Hearing  Need  Nai  Neees- 
Mariig  he  Before  the  Sawte  Judge  Who  Received  the  Petititm^Meihod 
of  Procedure — Rights  of  the  Majoritj^— -Hearing  DHaged  More  fham 
Portg  Dag9 — Statute  Directorg  and  Not  Mandatarg  aa  to  Tiw^ — 
Burden  of  Proof  at  to  Suficieneg  of  Petition  and  aa  to  Fraud  in. 
Procuring  Signatures — Prima  Facie  Evidence  as  to  Bupdeneg—Pe^ 
tition  Need  Kot  he  Addreaaed  to  Magor  or  Judge  hg  Name—OnUaakm 
of  Location  of  a  Saloon  from  Map — SecUona  €140  et  aeq, 

1.  The  proccedingB  growUi^  out  of  the  fflinE  of  a  petitioa  for  tlie  pro- 
hiUtioii  of  the  sale  of  intoxicatiiis  liquor  in  a  residence  district 
are  Judicial  in  character;  and  where  sach  a  petition  is  presented  in 
the  common  pleas  court  of  a  countr  where  there  are  sereml  jndESs, 
it  should  be  Hied  in  the  miscellaneous  room,  and  after  havinE  been 
reeeiTod  bjr  the  Judge  presiding  in  that  room,  it  should  be  giTen  a 
regular  number  and  adTanced  on  the  trial  docket  for  hearing  within 
fortj  days  and  then  referred  to  the  assignment  commissioner  to  be 
set  bj  him  for  hearing  before  whateTer  Judge  happens  at  the  time 
to  be  not  engaged. 

2L  When  a  petition  either  to  prohibit  or  to  permit  the  sale  of  intoxi- 
cating liquor  in  a  residoioe  district  is  prcs^ited  to  the  court  or  the 
mayor,  and  the  petition  is  found  to  be  correct  in  form  and  properly 
filed,  it  must  be  accepted  as  prima  facie  eridence  of  its  suffldency; 
and  the  burden  is  upon  the  contestants  to  show  that  there  are  among 
the  signers  persons  who  are  not  qualified  electors  or  were  not  resi- 
dents of  the  district  at  the  time  of  signing  the  petition.  11  CC 
<N.&),351.  not  foUowed. 

3.  Sections  6140  and  €141  are  not  iiioonastent  with  Section  €149,  Gen- 

eral Code,  and  changes  in  population  since  the  last  regular  munici- 
pal election  can  not  be  permitted  to  interfere  with  the  prorision 
found  in  Section  €149. 

4.  ^t  is  not  necessary  in  such  a  case  that  the  petition  b^  addressed  to 

the  mayor  by  name  or  to  a  particular  Judge  of  the  common  pleas 

•  Afirmed  by  the  circuit  court. 
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ooort,  but  it  Is  sofficient  if  it  \b  filed  with  the  mayor  or  a  jndse 
within  three  months  of  the  signing  thereto  of  the  first  names  pro- 
cured« 

5.  The  opening  of  a  new  saloon  within  the  prescribed  territory  after 

tbe  signatares  to  the  petition  were  obtained  but  before  the  hearing 
thereon,  does  not  cause  the  map  attached  to  the  petition  and  which 
does  not  show  the  location  of  such  saloon  to  be  open  to  objection; 
but  objection  does  He  to  a  map  which  failed  to  show  the  location  of 
all  the  saloons  within  the  prescribed  district  at  the  time  the  petition 
fvas  sent  out  for  signatures. 

6.  A  signer  who  asks  to  have  his  name  stricken  from  the  petition  on  the 

ground  of  fraud  or  misrepresentation  must  establish  such  fact  by 
a  preponderance  of  the  evidence,  and  testimony  offered  in  that  be- 
half will  be  closely  scrutinized. 

Chas.  M.  Earhart,  for  petitioners. 

O.  E.  Hartshorn  and  O,  W.  Shaw,  cotitra. 

FORAN,  J. 

This  cause  was  heard  on  the  18th  day  of  October,  1911,  in 
court  room  No.  3.  Inasmuch  as  the  petition  was  received  on  the 
7th  day  of  July,  1911,  it  will  be  seen  that  more  than  forty  days 
eli^psed  from  the  receipt  of  the  petition  until  the  hearing  thereof. 
Therefore  a  brief  history  of  the  matter  may  not  be  out  of  order. 

On  the  7th  day  of  July,  1911,  the  judge  before  whom  this  ac- 
tion was  heard  happened  to  be  in  Boom  1  on  private  business, 
when  he  was  approached  by  certain  gentlemen  with  the  petition 
in  question,  and  asked  to  receive  it  under  the  statutes.  The  judge 
said  to  these  gentlemen  that  he  was  not  on  duty  that  day,  and 
referred  them  to  the  judge  who  was  then  presiding  in  room  No. 
1.  The  gentlemen,  however,  said  that  the  judge  then  presiding 
in  room  No.  1  was  busy,  and  had  referred  them  to  the  judge  who 
received  the  petition.  The  petition  was  therefore  received  as 
of  July  7th,  1911,  as  a  petition  to  prohibit  the  sale  of  intoxicat- 
ing liquors  as  a  beverage  in  a  residence  district  in  the  city  of 
Cleveland,  Cuyahoga  county,  Ohio,  and  the  petition  bears  this 
data.: 

*' Presented  to  M.  A.  Poran,  Judge  Common  Pleas  Court,  on 
the  7th  day  of  July,  1911.  Piled  with  me  this  7th  day  of  July, 
1911,  at  3  o'clock  p.  m."    Signed,  **M.  A.  Poran,  Judge." 
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The  first  question  tbat  arises  in  this  case  is:  what  is  the  nature 
and  character  of  the  matter  itself  f 

In  Valentine  v.  City  of  Boston,  37  Mass.,  201 «  it  is  said,  ''An 
action^  in  the  ordinary  use,  is  simply  a  legal  demand  of  one's 
right."  And  in  the  77  Pa.,  480,  it  was  said  that  ''A  suit  or  ac- 
tion, according  to  its  legal  definition,  is  the  lawful  demand  of 
one's  right  in  a  court  of  justice." 

A  proceeding,  as  defined  by  Black,  is  as  follows: 

"  In  a  general  sense,  the  form  or  manner  of  conducting  judicial 
business  before  a  court  or  judicial  officer.  In  a  more  particular 
sense,  anv  application  to  a  court  of  justice."  Ex  parte  McOee, 
54  Pac,  1091 ;  33  Oregon,  165. 

The  question  naturaUy  arises,  is  this  a  judicial  proceeding,  or 
is  it  an  action? 

In  Supervisions  of  Onondaga  v.  Briggs  (N.  Y.).  2  Daniel,  26, 
it  is  said  that  "a  judicial  act  is  the  performance  of  a  duty  which 
has  been  confided  to  judicial  officers  to  be  exercised  in  a  judicial 
way";  and  in  Smith  v.  Stroihery  8  Pac.,  852,  it  was  said  that: 

"A  judicial  act  is  an  act  done  by  a  member  of  the  judidal 
department  of  government  in  construing  the  law,  or  applying 
it  to  a  particular  state  of  facts  presented  for  a  determinaticm  of 
the  rights  of  the  parties  thereunder. 


»f 


It  can  not  be  said  that  this  is  a  ministerial  act,  for  the  word 
'"judicial"  is  used  ordinarily  in  two  senses,  the  first  to  distin- 
guish such  bodies  or  officers  as  have  the  power  of  adjudication 
upon  the  rights  of  persons  and  property.  In  the  other  class  of 
CMes  it  is  used  to  express  an  act  of  the  mind  or  judgment  upon 
a  proposed  course  of  official  action  as  to  an  object  of  corporate 
power,  for  the  consequences  of  whidi  the  official  will  not  be  liable, 
though  his  act  was  not  well  judged;  as  differing  from  a  minis- 
terial or  physical  act  of  an  official  for  which,  if  negligently  done, 
he  or  his  superior  will  be  held  to  answer.     See  68  N.  Y.,  88-97. 

Section  6140  of  the  General  Code  provides  that  a  petition  of 
this  kind  may  be  presented  to  the  mayor  of  a  municipal  corpora- 
tion or  judge  of  a  court  of  common  pleas,  and  no  matter  whether 
it  is  presented  to  a  mayor  or  judge,  the  section  provides  that  the 
person  to  whom  it  is  presented  shall  examine  the  petition  at  a 
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public  hearing,  and  decide  upon  the  sufSciency  thereof;  that  is, 
the  mayor  or  judge  is  to  hear  and  determine  the  sufficiency  of 
the  petition  and  pass  judicially  upon  its  sufficiency,  that  is,  de- 
termine whether  it  complies  with  the  law,  or  whether  it  does  not 
comply  with  the  law.  In  other  words,  the  officer  to  whom  it  is 
presented  must  determine  whether  the  facts  stated  in  the  peti- 
tion are  sufficient;  and  if  a  contest  arises  with  respect  to  its 
sufficiency,  the  judicial  officer  to  whom  it  is  presented  must  de- 
termini  and  distinguish  between  the  truth  and  the  falsity  of 
the'  contest  or  claims  of  the  parties  who  make  the  contest ;  there- 
fore it  must  be  a  judicial  act.  This  becomes  all  the  more  evident 
from  the  provisions  of  Section  6152  of  the  General  Code,  which 
provides  that  the  judge  shall  cause  his  findings  or  decision  ''to 
be  recorded  in  the  records  of  his  court,"  that  is,  in  the  journals 
of  the  court  of  common  pleas.  The  statutes  do  not  provide  that 
there  shall  be  kept  a  special  journal  in  which  these  proceedings 
are  to  be  recorded,  and  it  is  therefore  quite  evident  that  the  law 
provides  that  a  record  of  all  acts  and  findings  of  the  judge  of 
the  court  of  common  pleas  in  relation  to  these  petitions  shall  be 
recorded  in  regular  journals  of  the  court  of  comimon  pleas,  and 
this  can  not  be  done  unless  the  petition  is  docketed  as  any  other 
cause  or  action  begun  in  the  court. 

It  was  in  this  sense  that  the  petition  was  received  on  July  7th, 
1911.  It  was  set  for  hearing  by  the  court  who  received  it,  for 
the  25th  day  of  July,  1911.  It  appears  of  record  that  on  that 
day  Mr.  Shaw  and  Mr.  Hartshorn  appeared  for  certain  con- 
testants who  were  opposing  the  granting  of  the  prayer  of  the 
petition,  and  that  Mr.  Earhart  appeared  for  the  petitioners ;  and 
that,  by  consent  of  these  attorneys,  the  hearing  was  postponed 
until  the  2d  d<ay  of  August,  1911,  at  10  a.  m.  On  the  2d  day  of 
August,  1911,  the  same  parties  appeared  in  court,  and  the  matter 
was  again  postponed  by  the  consent  of  the  parties,  until  the 
18th  day  of  September,  1911. 

At  the  hearing  on  October  18th,  one  of  the  counsel  for  con- 
testants, in  open  court,  made  the  statement  that  on  August  2d, 
when  the  matter  was  continued  until  September  18th,  the  judge 
who  entered  the  continuance  by  consent  of  the  parties  said  that 
the  matter  having  com^  up  during  the  summer  term  of  court 
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lie  did  not  feel  that  Roan  1  should  hear  it»  or  that  it  should  be 
heard  in  that  room,  and  therefore  fixed  the  date  for  hearing  on 
September  18th,  1911. 

With  all  due  deference  and  respect  for  the  distinguished  g&k- 
tlemen  who  was  presiding  at  that  time  in  Room  1,  I  must  dissent 
from  this  view. 

Paragraph  C  of  Rule  28  of  the  rules  of  the  eonrt  of  common 
pleas  of  this  judicial  district  reads  as  follows: 

''The  July  term  shall  be  a  special  term,  open  for  the  trans- 
action only  of  such  business  as  may  be  done  by  a  judge  out  of 
term  time,  for  the  granting  of  judgments  by  default,  under  the 
rules  providing  therefor,  and  aU  other  matters  that  are  spedaUy 
urgent,' * 

Section  6152  of  the  statutes  under  which  this  proceeding  is 
brought  provides  that  the  mayor  or  judge  shall  cause  a  certified 
copy  or  certificate  of  his  finding,  together  with  the  original  pe- 
tition, to  be  filed  with  the  clerk  of  the  municipal  corporation  or 
council  not  less  than  five  days  after  such  finding,  and  not  more 
than  forty  days  from  the  filing  of  the  i>etition  with  him.  Al- 
though it  has  been  held  that  this  section  is  not  mandatoiy  in 
cases  where  it  is  impossible  to  comply  with  it,  yet  it  is  dearly 
apparent  that  the  Legislature  intended  that  a  finding  should  be 
made,  if  possible,  within  forty  days  from  the  time  the  petition 
was  filed  with  the  court  or  with  the  mayor;  therefore  the  matter 
was  one  of  special  urgency,  and  should  have  been  heard  in  Room 
1  during  the  summer  term,  especially  as  the  forty  days  expired 
August  16,  1911,  thirty-three  days  before  the  fall  term  opened. 
It  was  clearly  a  ease  that  comes  within  the  rule  already  cited, 
and  of  such  special  urgency  that  it  should  have  been  heard. 
But,  as  has  been  stated,  the  case  was  continued  until  September 
18th,  1911,  on  which  day  the  fall  term  of  the  court  of  common 
pleas  of  this  judicial  district  opened. 

On  the  18th  day  of  October,  1911,  when  this  case  was  being 
heard,  one  of  the  counsel  for  contestants  stated  in  open  court 
that  the  judge  presiding  in  Room  No.  1  on  September  18th,  1911, 
held  and  decided  that  the  case  could  only  be  heard  by  the  judge 
who  received  it. 
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Although  this  court  has  the  greatest  respect  for  the  legal  abil- 
ity, judicial  integrity  and  gentlemanly  courtesy  of  the  judge  then 
presiding  in  Boom  No.  1,  he  respectfully  dissents  from  this  view. 

It  must  be  conceded  that  this  is  a  judicial  hearing;  that  it  is 
an  action  in  court,  whether  that  court  be  a  mayor's  court  or  a 
court  of  common  pleas ;  and  simply  because  the  statute.  Section 
6152,  uses  the  words  ''such  mayor  or  judge  shall  decide  the  ques- 
tions raised  by  the  contestants,"  it  can  not  be  judicially  said, 
or  properly  said,  that  only  the  judge  or  the  mayor  who  received 
the  petition  must  hear  it.  Section  6151  also  uses  the  same  words, 
that  is,  **8uch  mayor  or  judge";  but  the  fallacy  of  the  reasoning 
upon  which  the  opinion  is  based,  that  the  judge  who  received  the 
petition  must  hear  it,  can  be  readily  seen  when  we  take  into  con- 
sideration the  fact  that  this  is  an  action,  and  that  it  does  not 
abate  by  the  death  of  either  the  judge  who  received  it  or  any  of 
the  petitioners.  Suppose  the  judge  who  received  the  petition 
resigned  or  died  before  the  cause  was  set  for  hearing,  or  was 
incapacitated  by  sickness  or  out- of  the  country,  can  it  be  said 
that  the  action  or  the  right  of  the  petitioners  abated?  Certainly 
not.  Of  course  a  mayor's  court  is  a  court  of  limited  jurisdic- 
tion, and,  so  far  as  civil  jurisdiction  is  concerned,  the  jurisdic- 
tion of  a  mayor  is  confined  to  the  limits  of  the  municipal  corpora- 
tion of  which  he  is  mayor,  and  therefore  it  may  be  truly  said 
that  the  mayor  of  any  other  corporation  could  not  hear  the  peti- 
tion ;  but  if  the  mayor  who  received  the  petition  resigned,  became 
disabled,  or  unable  to  hear  the  case  when  it  was  reached  in  its 
order,  or  suppose  he  died  in  the  interim,  can  it  be  said  that  the 
action  would  abate  or  that  the  right  of  the  petitioners  would 
cease  and  determine?  Might  not  the  mayor  who  succeeded  the 
mayor  who  received  the  petition,  in  case  of  his  death  or  resigna- 
tion, hear  this  petition?  We  are  certainly  of  the  opinion  that 
he  not  only  could,  but  that  it  would  be  his  duty  to  do  so.  We 
are  certainly  of  that  opinion,  and  so  decide,  that  is,  if  this  peti- 
tion had  been  presented  to  the  mayor  of  the  city  of  Cleveland 
on  the  7th  day  of  July,  and  i£  within  forty  days  thereafter  the 
mayor  resigned  or  died,  whoever  took  his  position  by  authority 
of  the  statutes  and  the  laws  of  the  state  of  Ohio,  as  mayor  of 
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the  dty,  wofold  have  a  right,  and  it  wofold  be  his  duty,  to  hear 
and  determine  the  qneationa  inTolved  in  this  petition. 

These  matters  are  referred  to  simply  for  the  reason  that  we 
believe  some  fixed  and  determined  method  of  procednre  should 
be  followed  in  these  cases;  and  we  believe,  and  so  hold,  that  these 
petitions,  when  they  are  presented  to  a  judge  of  the  court  of 
ccMnmon  pleas,  should  be  presented,  in  this  county  at  least,  in 
Room  No.  1,  and  received  by  the  judge  in  that  room,  that  is,  the 
judge  thai  presiding  in  that  room;  that  the  proceeding  or  action 
should  then  be  given  its  regular  number  on  the  appearance  docket 
by  the  clerk  of  the  court,  and  then  advanced  on  the  trial  docket 
in  Room  No.  1,  by  the  judge  therein  presiding,  for  hearing  with- 
in  the  forty  days  prescribed  by  the  statute;  and  when  so  ad- 
vanced, the  case  should  be  then  referred  to  the  assignment  room, 
and,  when  readied,  sent  by  the  awdgnment  commisBioner  to  what- 
ever room  he  sees  fit  to  send  it,  or  to  whatever  court  ^as  not  then 
engaged  or  whatever  room  was  open  to  hear  it  at  that  time. 

This  action  arises  under  what  is  known  as  local  option  laws 
of  the  state.  Local  option  means  the  determination,  by  vote  of 
the  people  of  a  town  or  other  minor  political  community,  as  to 
whether  or  not  any  licenses  to  sell  intoxicating  liqucv  shall  be 
granted.  This  is  a  principle  of  law  well  established  in  most  of 
the  states  of  the  Union,  and  it  is  advocated  in  all  of  the  states. 
The  principle  has  also  been  recognized  in  England  and  other 
foreign  countrie&  The  principle  ia  based  upon  the  right  of  the 
majority  to  rule,  and  is  the  cardinal  principle  of  every  demo- 
cratic or  republican  form  of  government.  A  democracy  is  a 
government  in  which  the  sovereign  power  of  the  state  is  vested 
in  the  people  as  a  whole,  and  is  exercised  as  direysted  by  them 
or  their  elected  agents.  Mr.  Locke  has  well  said:  ''The  major- 
ity, having  the  whole  power  of  the  community,  may  employ  that 
power  in  making  laws  and  executing  these  laws;  and  when  that 
is  done,  there  is  a  perfect  form  of  democra<gr."  Following  the 
etjmoiogy  of  the  word,  democracy  means  government  by  the 
people,  in  other  words,  the  vox  populi.  In  a  democracy  or  a 
monarchy  there  necessarily  must  exist  anarchy  or  order.  There 
must  be  either  chaos  or  a  master;  and  in  a  republic  or  a  de- 
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mocracy  we  recognize  the  majority  as  the  master,  and  this  master 
must  be  obeyed. 

These  looal  option  laws  recognize  the  right  of  the  majority. 
Those  who  favor  the  right  to  trafSc  in  intoxicating  liquors  in  a 
residence  district  are  by  these  laws  given  the  right  to  say  so; 
and  by  one  of  the  sections  of  this  statute,  after  a  territory  has 
been  declared  dry,  or  after  the  sale  of  intoxicating  liquors  has 
been  prohibited  in  a  residence  district  for  the  space  of  two  years, 
a  majority  of  the  qualified  electors  of  that  district  may  then  peti- 
tion the  court  to  permit  the  sale  of  intoxicating  liquors  in  that 
district;  and  if  the  people  of  the  district  in  which  the  sale  of 
intoxicating  liquors  has  been  prohibited  can  secure  a  majority 
of  the  qualified  electors  of  the  district  permitting  the  sale  of 
Intoxicating  liquors  in  that  district,  that  sale  must  be  permitted. 
So  that  those  who  are  in  favor  of  the  sale  of  intoxicating  liquors 
in  a  residenfce  district  have  the  same  right,  if  they  form  a  ma- 
jority of  the  qualified  electors  of  the  district,  as  those  who  are 
in  favor  of  prohibiting  the  sale  of  intoxicating  liquors  in  that 
district. 

It  is  true  that  a  majority  sometimes  oppresses ;  that  is,  if  un- 
restrained, a  majority  may  become  as  much  of  a  tyrant  as  the 
greatest  despot,  or,  as  it  is  stated  differently,  ''Man  in  multitude 
may  sometimes  become  as  great  a  tyrant  as  man  in  unitude." 
But  if  we  are  to  have  a  democratic  or  republican  form  of  govern- 
ment, we  must  recognize  the  master,  that  is,  the  majority;  and 
if  this  majority  sometimes  goes  wrong,  as  it  undoubtedly  does, 
we  must  wait  until  an  enlightened  public  conscience  corrects  the 
evil.    Montesquieu  said : 

** Government  is  like  all  other  things  in  the  world:  to  preserve 
it,  it  must  be  loved.  No  one  ever  heard  it  said  that  kings  do  not 
love  monarchy,  or  that  despots  hate  despotism." 


A  republic  or  a  democracy  can  be  no  exception  to  this  rule. 
To  establish  a  republic  or  a  democracy  in  a  country,  it  does  not 
suffice,  nor  is  it  necessary,  that  a  minority  desire  it,  or  even  wish 
to  impose  it.  There  must  be  a  majority  of  republicans  or  demo- 
crats as  willing  to  receive  it  as  capable  of  upholding  it.  It  is 
true  that  sometimes  the  majority  oppresses  the  minority,  and  it 
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is  equally  as  true  that  sometimes  the  minority  gofrems  the  eomi- 
try  or  the  majority  throucrh  terror.  These  things  can  not  be 
avoided,  and  they  may  be  blessings  in  disgnise,  for  when  the 
majority,  through  mere  force  of  numbers,  or  the  minoritj 
through  force  of  terror,  go  too  far,  the  public  consdenee  is 
aroused,  and  the  pendulum  which  was  swinging  too  far  either 
way  again  vibrates  or  swings  normally. 

The  laws  of  this  state  provide  for  local  option  in  counties, 
townships,  municipal  corporations,  and  residence  districts  of  mu- 
nicipal corporations.  It  is  with  these  latter  that  we  have  to 
deal  here. 

Section  6141  of  the  CSeneral  Code  provides  that  the  decision 
of  the  mayor  or  judge,  as  certified  to  the  deric  or  council  and 
recorded  by  him  in  the  records  of  the  council  of  a  corporation, 
or  a  certified  copy  thereof,  provided  it  shows  that  a  majority  of 
the  voters  of  such  residence  district  were  in  favor  of  the  pro- 
hibiting of  the  sale  of  intoxicating  liqucHrs  as  a  beverage,  in  the 
same  residence  district,  and  file  the  same  with  the  mayor  or 
judge,  and  if  such  petition  is  found  sufBcient,  the  sale  of  in- 
toxicating liquors  in  that  residence  district  may  be  permitted. 
So  that  it  will  be  seen  that,  after  all.  it  is  a  question  of  the  ri^it 
of  the  majority  of  the  qualified  electors  of  a  residence  district 
to  say  whether  or  not  intoxicating  liquors  shall  be  scdd  in  that 
district ;  and  if  a  majority  decide  that  intoxicating  liquors  shall 
not  be  sold  in  the  district,  or  if  a  majority  decide  that  intoxi- 
cating liquors  may  be  sold  in  the  district,  the  minority  has  no 
right  to  complain. 

Upon  the  hearing  of  this  case.  Mr.  Schwartz,  an  attorney  for 
one  N.  C.  Guamiers  filed  a  motion  asking  that  the  petition  be 
for  the  reason  that  there  had  been  no  judicial  find- 


ing upon  the  petition  within  forty  days  after  the  same  had  been 
filed  with  the  court.  This  motion,  as  well  as  a  similar  motion 
filed  by  ^Ir.'Wertsehafer  in  behalf  of  Stephen  B.  Itingholz,  was 
overruled,  and  the  court  now  sees  no  reason  why  he  should  de- 
part from  his  decision  in  that  respect.  To  say  the  least,  these 
motions  were  not,  in  the  opinion  of  the  court,  filed  in  good  faith. 
These  contestants,  or  the  attorneys  representing  them,  did  not 
wppear  on  July  25th,  1911,  when  this  case  was  set  for  hearing. 
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Section  6151  of  the  Oeneral  Code  proTides  that  when  saeh  a 
petition  is  filed  with  the  mayor  or  judge,  notice  of  the  hearing 
of  such  petition  shall  be  published  in  two  newspapers  of  opposite 
parly  politics,  published  in  such  municipal  corporation,  if  there 
be  two,  and  the  notice  or  publication  must  stipulate  the  time  and 
the  pkice  where  such  judge  or  mayor  will  consider  the  petition. 
It  does  not  appear  from  the  record  that  the  two  contestants  mak- 
ing the  motions  to  dismiss,  just  referred  to,  appeared  on  July 
25th,  or  at  any  time  thereafter,  and  that  th^  first  appeared  on 
the  18th  day  of  October,  1911,  and  for  the  purpose  of  wiA^jTig 
these  motions  only.  It  seems  to  the  court  that  it  was  the  desire 
of  these  contestants  to  take  advantage  of  any  error  that  might 
occur,  without  being  financially  responsible  in  any  way  as  4X>n- 
testants. 

Our  own  circuit  court,  in  the  matter  of  the  hearing  before  the 
Honorable  Tom  L.  Johnson,  mayor  of  the  city  of  Cleyeland,  and 
known  as  Opinion  No.  4512,  rendered  November  1,  1909,  said 
this: 

''A  further  claim  was  made  that  the  mayor  was  without  juris- 
diction to  hear  the  petition,  because  more  than  forty  days  had 
elapsed  from  the  time  of  its  filing  before  such  hearing  was  had, 
and  this  is  based  upon  the  language  of  the  statute,  which  is  that 
*  such  mayor  shall  cause  a  cert^ed  copy  or  certificate  of  his  find- 
ings, together  with  the  original  petition,  to  be  filed  with  the 
clerk  of  the  municipal  corporation  or  council,  not  less  than  five 
days  after  such  finding,  and  not  more  than  forty  days  from  the 
filing  of  the  petition  with  the  mayor. '  ' ' 

After  thus  citing  the  statute,  the  circuit  court  of  this  judicial 
district  states: 

'"There  can  be  no  doubt  that  this  language  is  directory  only, 
and  not  mandatory.  To  hold  otherwise  would  put  every  petition 
filed  by  either  those  desiring  to  prohibit  X)r  those  desiring  to  pre- 
vent prohibition,  in  peril,  because  if  the  mayor  were  unable  to 
hear  the  petition  within  the  time  directed,  by  reason*of  his  health, 
by  reason  of  other  duties,  or  for  any  other  reason  that  would 
prevent  his  hearing  the  same,  the  petition  would  absolutely  go 
for  naught." 

The  same  reasoning  given  by  Marvin,  J.,  in  this  case  applies 
with  equal  force  to  the  opinion  or  the  view  of  the  judge  in  Boom 
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ly  when  he  decided  that  the  court  who  received  the  petition  was 
the  only  one  who  coold  hear  it;  and  for  the  very  evident  reason 
that  if  the  court  who  received  the  petition  should  become  in- 
capacitated by  reason  of  sickness,  or  if  he  should  die,  or  resign, 
the  petition  and  the  prayer  of  the  petitioners  would  absolutely, 
go  for  naught,  as  our  circuit  court  well  said. 

One  of  the  main  objections  raised  to  this  petition  by  the  con- 
testants is,  that  the  burden  of  proof  is  upon  the  petitioners  to 
establish  the  sufficiency  of  the  petition.  This  contention  is  based 
upon  a  decision  found  in  30  Circuit  Court  Reports,  697  [11  C.C. 
(N.S.),  351],  by  the  Circuit  Court  of  Hamilton  County,  the  sylla- 
bus of  which  reads  as  follows: 

"A  petition  under  the  Jones  residence  local  option  law,  re- 
quiring a  public  hearing  by  a  mayor  or  judge,  is  not  prima  facie 
evidence  of  its  sufficiency,  except  upon  failure  of  any  electors  of 
a  district  to  contest  it;  and  the  burden  of  proof  rests  upon  the 
petitioners  to  prove  such  facts;  but  if  an  elector  seeks  to  with- 
draw his  own  or  authorized  signature  from  the  petition,  he  has 
the  burden  of  establishing  fraud  or  misrepresentation  by  which 
it  was  secured.'' 

Martin,  J.,  in  a  decision  rendered  in  the  Court  of  Common 
Pleas  of  Montgomery  County.  March  10,  1908,  disregarded  this 
opinion  of  the  Circuit  Court  of  Hamilton  County,  and  refused 
to  foUow  it,  and  said: 

''The  courts  of  this  county  have  always  held  in  all  cases, 
whether  the  petition  was  filed  either  by  the  wets  or  by  the  drys, 
that  a  petition  which  is  correct  in  form  and  properly  filed  in 
court  establishes  a  prima  fade  case  in  favor  of  the  petitioners." 

We  think  this  reasoning  is  the  correct  one,  and  on  every  one 
of  these  petitions  it  is  stated  by  the  signers  that  they  are  qualified 
electors  of  the  district  in  which  it  is  sought  to  prohibit  the  sale 
of  intoxicating  liquors.  The  questions  involved  in  a  matter  of 
this  kind  are  not  only  ethical  and  social,  but,  unfortunately,  to 
some  extent  political,  and  this  is  recognized  by  the  Legislature, 
for  it  is  provided  in  the  statute  that  the  hearing  must  be  had 
before  the  mayor  of  the  municipal  corporation  in  which  the  resi- 
dence district  is  said  to  be  located,  or  a  judge  of  the  county  in 
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which  the  municipal  corporation  is  located,  showing  very  con- 
clusiYely  that  the  question  of  locality  was  considered  by  the 
Legislature.  It  must  be  admitted  that  environment  has  consid- 
erable to  do  with  all  things,  and,  unfortunately  it  has  some- 
times something  to  do  with  judicial  decisions;  and  this  court 
prefers  not  to  follow  the  decision  of  the  Circuit  Court  of  Ham- 
ilton County,  for  obvious  reasons. 

In  this  connection,  however,  we  desire  to  aay  that  we  believe 
the  burden  is  on  the  petitioners  to  show  the  number  of  electors 
who  voted  at  the  last  municipal  election  in  the  proposed  resi- 
dence district.  The  board  of  elections  has  been  doing  this  by 
certification  to  the  judge  or  mayor  who  received  the  petition,  or 
the  court  where  the  proceeding  was  pending;  but  the  statutes 
do  not  require  the  board  of  electioiis  to  do  this.  The  books  or 
records  of  the  board  of  elections  may,  however,  be  brought  into 
court  in  the  usual  way. 

Martin,  J.,  said  further  that  he  preferred  to  follow  the  rule 
laid  down  in  Montgomery  county,  which  relied  for  its  authority 
upon  the  decision  rendered  by  Judge  Wildman  of  the  circuit 
court  of  whose  jurisdiction  Lucas  county  is  a  part.  It  may  be 
said,  in  passing,  that  Judge  Wildman  held,  that  where  nothing 
had  been  done  to  indicate  that  the  district,  as  an  entirety,  does 
not  comply  with  the  requirements  of  the  law  to  constitute  a 
residence  district,  it  is  subject  to  the  provisions  of  the  law. 

The  court  rendering  this  opinion  prefers  to  follow  the  views 
of  Judge  Martin  and  Judge  Wildman,  and  in  doing  so  we  simply 
desire  to  say  that  any  other  holding  or  finding  would  render  the 
local  option  law  an  absolute  nullity. 

The  law  provides  that  a  residence  district  may  contain  as  few 
as  500  qualified  electors,  and  not  more  than  5,000  qualified  elec- 
tors. Suppose  we  had  a  residence  district  of  about  5,000  quali- 
fied electors,  and  suppose  that  3,000  of  those  electors  sign  a  peti- 
tion praying  that  the  sale  of  intoxicating  liquors  be  prohibited 
in  that  district,  is  it  to  be  said  that  the  prayer  of  this  petition 
shiall  not  be  granted  unless  each  and  every  one  of  them  is  sub- 
poenaed and  brought  into  court  to  testify  under  oath  that  he  is 
a  qualified  elector,  that  he  resides  within  the  district,  and  haa 
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resided  in  the  district  for  the  period  required  by  the  statotef 
It  will  be  seen  at  a  glance  that  sach  a  holding  woold  make  it 
absolutely  impossible  to  prevent  the  sale  of  intoxicating  liquors 
in  any  residence  district  If  every  man  who  signs  a  petition  to 
prevent  the  sale  of  intoxicating  Uqaors  in  a  residence  district 
most  be  subpoenaed  into  court  to  testify  under  oath  that  he  did 
sign  the  petition,  that  he  is  a  qualified  elector,  that  he  resides 
in  the  district,  and  at  the  place  or  number  and  street  indicated 
in  the  petition,  the  time  consumed  in  hearing  such  a  petition 
would  be  interminable.  And  therefore  we  h<dd  that  when  a  peti- 
tion, whether  it  be  to  prevent  the  sale  of  intoxicating  liquors  in 
a  residence  district,  or  to  permit  the  sale  of  intoxicating  liquors 
in  a  residence  district,  is  presented  to  a  court  or  to  a  mayor,  and 
the  petition  is  found  to  be  correct  in  form  and  properly  filed,  the 
burden  is  then  upon  the  eontestimts  to  establish  the  fact  that 
those  who  signed  the  petition  are  not  qualified  electors  and  do 
not  reside  in  tiie  district,  or  have  not  resided  in  the  district  the 
time  required  by  the  statute.  Any  other  holding  would  be  a  self- 
evident  absurdity  and  a  contradiction. 

It  is  said,  however,  by  the  contestants,  that  Section  6140  pro- 
vides that  whenever  a  majority  of  the  qualified  electors  of  any 
residence  district  of  any  municipal  corporation  sign  a  petition  in 
favor  of  the  prohibition  of  the  sale  of  intoxicating  liquors  as  a 
beverage  in  such  remdence  district,  and  then  take  certain  other 
action,  certain  results  shall  follow,  and  Aat  the  following  Sec- 
tion, 6141,  provides  that  the  decision  of  the  mayor  or  judge,  as 
certified  to  the  derk  of  the  municipal  corporation  or  council,  and 
recorded  by  him  in  the  records  of  the  council  of  the  corporation, 
or  a  certified  copy  thereof,  provided  it  shows  that  a  majority  of 
the  voters  of  such  residence  district  were  in  favor  of  prohibiting 
the  sale  of  intoxicating  liquors  as  a  beverage,  shaU  be  prima  facie 
evidence  that  the  selling  and  furnishing  and  giving  away  of  in- 
toxicating liquors  as  a  beverage,  or  the  keeping  of  a  place  where 
such  liquors  are  for  sale,  open,  or  given  away,  if  such  selling, 
furnishing,  or  giving  away,  or  keeping  of  such  place  open  occur 
thirty  days  after  the  finding  of  such  mayor  or  judge,  was  then 
and  there  prohibited  and  unlawful;  and  that  Section  6142  pro- 


462     CUTAHOGA  COUNTY  COMMON  PLEAS 

Jones  Law  PeUtion.  [VoLlS  (N.8.) 

videA  that  whenever  a  majority  of  the  qualified  electors  of  any 
residence  district  of  any  municipal  corporation  in  which  the  sale 
of  intoxicating  liquors  as  a  beverage  has  been  prohibited,  under 
the  provisions  of  Section  1  of  this  act,  shall  sign  a  petition 
against  prohibiting,  etc. 

These  sections  are  cited  for  the  purpose  of  showing  that  it  is 
incumbent  upon  the  petitioners  to  prove  that  a  majority  of  the 
qualified  electors  of  the  residence  district  signed  the  petition  be- 
fore the  judge  or  mayor ;  and  they  say  that  the  succeeding  sec- 
tion, that  is,  6149,  is  inconsistent  with  these  sections,  for  the 
reason  that  it  reads  as  follows: 

''The  petition  provided  for  in  this  act  shall  be  deemed  suf- 
ficient when  it  is  signed  by  as  many  qualified  electors  as  equal 
a  majority  of  the  number  of  votes  cast  at  the  last  regular  mu- 
nicipal election  in  such  residence  district,  but  must,  in  order  to 
be  valid,  be  filed  not  later  than  three  months  after  the  signing 
thereto  of  the  signatures  first  in  order  of  time." 

In  passing  upon  the  question  as  to  whether  or  not  these  sec- 
tions are  inconsistent,  it  must  be  remembered  that  population  can, 
under  no  circumstances,  be  said  to  be  a  fixed  quantity  or  factor. 
On  page  11,  Volume  1,  of  The  American  Anthropolotisff  it  is 
said:  "The  limits  of  population  revolve  more  and  more  within 
the  sphere  of  man's  material,  mental  and  moral  freedom."  Tn 
other  words,  population  increases  faster  in  certain  districts  than 
it  does  in  others,  owing  to  man's  material,  mental  and  moral 
freedom,  and  population  decreases  in  certain  districts  faster  than 
it  does  in  others  because  of  the  lack  of  man's  material,  mental 
and  moral  freedom. 

From  the  time  a  petition  of  this  kind  is  started  until  it  is  filed, 
the  law  provides  that  a  period  of  three  months  may  elapse.  Now, 
during  this  period,  the  population  of  the  district,  or  the  number 
of  qualified  electors,  may  increase  or  diminish  materially;  and 
there  is  no  means  of  determining  whether  the  number  of  qualified 
electors  in  a  residence  district,  say,  on  the  first  pf  April,  1911, 
is  greater  or  less  than  the  number  of  qualified  electors  on  the 
first  day  of  July,  1911.  Therefore  some  standard  had  to  be 
established  by  which  it  could  be  determined  what  was  a  majority 
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of  the  qnalified  electors  neceflsaiy  to  either  prohibit  the  sale  of 
intoxicating  liqnors  in  a  residenee  district,  or  to  permit  the  sale 
of  intoxicating  liquors  in  such  district ;  and  the  standard  estab- 
lidied  is  found  in  the  section  just  quoted,  that  is.  Section  6149 
of  the  Qeneral  Code;  and  that  standard  is,  that  the  petition, 
either  to  permit  or  to  prevent  the  sale  of  intoxicating  liquors  in 
a  residenee  district,  must  have  attached  thereto  the  names  of 
qnalified  electors  equal  to  a  majority  in  number  of  the  votes  east 
at  the  last  regular  municipal  election  in  such  residenee  district 
We  think  it  is  a  fair  standard;  in  fact  we  do  not  know  of  any 
other  fairer  standard,  or  any  other  standard  that  could  be 
adopted.  There  is  no  practical  standard  except  this  standard. 
And  we  further  hold  that  if  the  petition  was  presented  to  a 
mayor  or  a  judge,  and  received  and  filed  by  either  a  mayor  or 
judge  on  the  day  next  preceding  a  regular  munidpal  election, 
the  mayor  or  judge  would  not  be  governed  by  the  votes  cast  in 
the  residence  district  covered  by  the  petition  at  the  municipal 
election  following  the  receipt  and  filing  of  the  petition,  but  by 
the  votes  cast  in  that  district  at  the  regular  municipal  election 
next  preceding  the  filing  and  receipt  of  such  petition,  that  is, 
the  regular  municipal  election  held  before  such  receipt  and  filing 
of  such  petitiim.  And  to  say  that  it  would  be  incumbent  upon 
petitioners,  at  the  time  of  the  hearing,  to  show  that  there  was 
attached  to  the  petition  names  sufficient  to  constitute  a  majority 
of  the  number  of  qualified  electcH^  in  the  residence  district  at 
the  time  the  petition  was  filed,  would  be  vain  and  foolish,  becauM 
it  would  be  utterly  impractical  to  prohibit  the  sale  of  intoxicating 
fiquors  in  a  residence  district  or  permit  the  sale  of  intoxicating 
liquors  if  such  a  requirement  had  to  be  complied  with.  So  that 
the  standard  established  by  Section  6149  of  the  General  Code  is 
the  only  standard,  in  the  opinion  of  the  court,  that  could  be  prac- 
tically established  and  followed. 

The  first  objection  to  the  petition  by  the  c<Mitestants  is,  that  it 
is  insufficient  in  form,  because  it  is  not  addressed  to  the  mayor 
or  to  a  judge  of  the  court  of  common  pleas. 

Section  6141  of  the  statutes  provides  that  the  petiticm  must 
be  filed  with  the  mayor  of  the  municipal  corporation  or  with  a 
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judge  of  the  court  of  eommoD  pleas  of  the  eonnty  in  which  the 
rennicipal  corporation  is  situated. 

We  do  not  believe,  and  so  hold,  that  the  petition  need  be  ad- 
dressed to  the  mayor  or  to  a  judge  of  the  county  in  which  the 
municipal  corporation  is  situated,  before  it  is  actually  filed  with 
such  mayor  or  such  judge.  If  the  petitioners  expected  to  pre- 
sent it  to  or  file  it  with  the  mayor. of  the  city  of  Cleveland,  Ohio, 
they  might  have  so  addressed  it  to  him,  but  it  was  not  mandatory 
that  they  should  do  so. 

Section  6149  of  the  General  Code  provides  that  they  might 
file  it  any  time  within  three  months  after  the  signing  thereto  of 
the  signatures  first  in  order  of  time.  After  the  signing  of  the 
first  signature  in  order  of  time,  the  petitioners  had  three  months 
within  which  to  secure  the  required  number  of  signatures,  and 
they  had  no  means  of  knowing  the  mayor  would  be  in  the  city 
or  be  in  such  state  of  health  to  receive  it  when  the  required  num- 
ber of  signatures  was  obtained.  It  would  have  been  idle  to  have 
addressed  it  to  him  during  the  time  they  were  procuring  the 
signatures.  The  same  reasoning  applies  with  equal  force  to  the 
name  of  a  judge  in  Cuyahoga  county.  As  has  been  already 
stated,  this  petition  should  have  been  presented  or  filed  with  the 
judge  in  Boom  1 ;  and  while  the  signatures  were  being  secured 
they  had  no  means  of  knowing  just  what  judge  would  be  in 
Boom  1  when  they  were  ready  to  file  it.  It  is  true  they  might 
have  filed  it  with  any  judge  of  the  Court  of  Common  Pleas  of 
Cuyahoga  County,  Ohio,  but  as  the  three  months  did  not  expire 
until  the  summer  vacation  began,  how  were  they  to  know  before 
they  were  ready  to  file  it  just  what  judge  would  be  in  Room  1 
or  in  the  county.  This  objection  is  frivolous,  and  will  be  over- 
ruled. All  the  petitioners  were  required  to  do  was  to  present 
the  petition  to  the  mayor  or  to  the  judge  in  Room  1,  any  time 
within  three  months  after  the  signing  thereto  of  the  signature 
first  in  order  of  time ;  and  when  the  petition  was  presented  with- 
in the  time  prescribed  by  statute,  to  either  the  mayor  or  a  judge, 
neither  the  mayor  nor  the  judge  to  whom  it  was  presented  had 
any  option  in  the  matter.  Neither  the  mayor  of  the  city  of  Cleve- 
land nor  a  judge  of  Cuyahoga  county,  Ohio,  could  refuse  to  re- 
ceive and  file  it  without  being  guilty  of  misfeasance  in  office. 
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A  judge  has  no  more  right  to  refuse  to  reeeive  snch  a  petition 
than  he  wonid  have  to  refose  to  receive  a  petition  asking  for  an 
injunction,  or  to  refnse  to  grant  the  injunction  if  the  petition 
made  a  case.  And  when  so  received  and  filed  hj  the  mayor  of 
the  city  of  Cleveland,  or  hy  a  judge  of  Cuyahoga  county,  Ohio, 
it  could  he  heard  within  forty  days  thereafter  hy  the  mayor  of 
the  city,  whether  he  was  the  man  who  received  and  filed  it  or 
not :  and  if  it  was  presented  to  a  judge  of  the  Court  of  Common 
Pleas  of  Cuyahoga  County,  it  could  he  thereafter  heard  by  any 
judge  of  the  Court  of  Common  pleas  of  Cuyahoga  County,  Ohio. 
The  words  in  the  statute,  or  the  several  statutes,  ''such  mayor 
or  snch  judge."  refer  to  the  official  and  not  to  the  man. 

The  second  objection  is  that  the  petition  does  not  contain  a 
correct  description  of  any  residence  section  whatsoever.  In  this 
respect  we  find  the  petition  sufficient,  and  the  objection  is  over- 
ruled. The  evidence  clearly  shows  that  the  description  of  the 
residence  district  contained  in  the  petition  comes  clearly  within 
the  requirements  of  Section  6068,  Qeneral  Code. 

So  far  as  the  objection  that  the  map  attached  to  petition  22 
is  defective,  in  that  it  does  not  show  the  location  of  all  the  saloons 
in  the  district,  we  think  the  objection  is  well  taken,  and  should 
be  sustained.  The  evidence  seems  to  indicate  that  about  June 
1st,  1911,  a  new  saloon  was  opened  in  this  district.  All  the 
other  maps,  or  the  maps  attached  to  the  other  petitions,  except 
the  map  attached  to  petition  22.  show  the  location  of  this  saloon. 
Section  6146  provides  that  all  petitions  for  signatures  shall  have 
a  map  or  drawing  attached  showing  the  outlines  of  the  district 
and  the  location  of  all  saloons  within  the  proposed  district. 
There  are  four  signatures  on  petition  22.  If  the  saloon  omitted 
on  this  map  was  opened  or  started  after  these  signatures  were 
secured,  the  objection  would  be  overruled,  for  if  the  opening  of 
a  saloon  after  the  signatures  were  obtained  would  render  a  peti- 
tion or  petitions  void,  the  very  object  of  the  law  could  be  defeated 
and  destroyed  and  rendered  nugatory  by  the  mere  starting  or 
opening  of  a  saloon  shortly  before  the  petitioners  were  ready  to 
file  their  petition.  But  as  the  signatures  on  this  petition  No.  22 
were  obtained  or  secured  on  July  3,  1911,  a  month  after  this 


4«6  CUYAHOGA  COUNTY  COMMON  PLEAS. 

JOQM  Law  PetitiinL  [YoL  U  (N.8. ) 

salcMHi  was  opened  or  established,  it  seems  only  fair  that  the  map 
attached  to  this  petition  should  show  the  location  of  that  saloon. 
It  may  have  been  a  mere  oversight,  bnt  we  think  this  section  of 
the  statute  mandatory,  and  these  fonr  names  will  be  stri<^en 
from  the  petition. 

Objection  No.  4,  that  the  petition  was  circulated  for  more  than 
three  months  prior  to  the  filing  thereof,  will  be  overmled.  The 
testimony  of  Mr.  Fleming,  that  he  signed  the  first  petition  on 
April  10,  1911,  and  that  his  signature  was  the  first  attached  to 
any  of  the  petitions,  is  clear,  decisive  and  uncontradicted. 

Certain  of  the  signers  testified  that  they  were  induced  to  sign 
the  petition  through  fraud  and  misrepresentation.  Secti(m  6149 
of  the  General  Code  provides  that  no  person  shall  be  allowed  to 
withdraw  his  signature,  unless  he  can  prove  it  was  secured 
through  fraud  and  misrepresentation.  We  hold  that  the  burden 
is  upon  any  person  seeking  to  withdraw  his  signature;  to  prove 
the  fraud  or  misrepresentation.  If  signers  were  permitted  to 
withdraw  their  names  after  having  signed  the  petitions  or  author- 
ized their  names  to  be  signed  thereto,  the  object  of  the  law  would 
be  defeated  and  destroyed,  for  the  pressure  by  those  opposed  to 
the  petition  would  become  so  great  that  many  would  be  induced  to 
withdraw  if  they  could.  Hence,  before  such  withdrawals  will 
be  permitted,  the  law  requires  them  to  show  their  signatures 
were  procured  or  secured  by  fraud  and  misrepresentation ;  and 
when  a  signer  seeks  to  have  his  signature  withdrawn  because  of 
fraud  or  misrepresentation,  the  court  will  not  be  unmindful  of 
the  fact  that  he  is  not  acting  wholly  upon  his  own  initiative.  In 
other  words,  there  arises  a  suspicion  that  such  signer  has  been 
importuned  by  some  interested  party  to  request  that  his  signature 
be  withdrawn,  and  testimony  along  that  line  will  be  closely  scru- 
tinized. He  must  prove  the  fraud  and  misrepresentation  by  a 
preponderance  of  the  evidence,  and  his  evidence  in  that  behalf 
will  be  subjected  to  close  and  rigid  analysis.  During  the  hearing 
we  struck  oflf  six  names,  mainly  on  this  ground.  Since  then  we 
have  carefully  read  the  testimony  on  this  point,  and  see  no  reason 
to  change  the  conclusions  then  reached.  The  names,  stricken  off 
appear  in  the  bill  of  exceptions,  or  the  record,  and  need  not  be  re- 
peated here. 
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The  contention  that  this  residence  district  contains  a  block, 
within  the  meaning  of  Sections  6161  and  6069  of  the  General 
Code,  is  not  sustained  by  the  evidence.  Indeed  the  evidence 
clearly  indicates  that  there  is  not  in  this  residence  district  a  block 
or  territory  bounded  by  four  weU-recognized  adjacent  streets  con- 
taining a  block  one-half  or  more  of  the  foot  frontage  of  which 
is  occupied  by  buildings  and  premises  actually  devoted  to  com- 
mercial, mercantile,  manufacturing  or  other  business  purposes, 
not  including  saloons.  This  contention  or  objection  of  the  con- 
testants is  therefore  overruled. 

The  case  then  stands  as  follows:  The  number  of  votes  cast 
at  the  last  municipal  election  before  this  petition  was  filed  was 
981.  The  petitioners  must  have  on  their  petitions  as  many  quali- 
fied electors  as  equal  a  majority  of  981,  or  491.  The  petiticms  as 
filed  show  565  signatures.  It  is  agreed  by  counsel  that  56  of  these 
names  or  signatures  should  be  stricken  ofF,  and  this  leaves  509 
signatures  on  the  petitions.  The  court  ordered,  at  the  termina- 
ticm  of  the  hearing,  that  six  more  names  be  stricken  off;  the 
four  signatures  on  petition  22  are  also  stricken  off,  making  a  total 
of  ten  stricken  off  by  the  court.  Deducting  these  ten  signatures 
from  509,  it  leaves  499,  or  8  more  than  a  majority  of  the  votes 
cast  in  this  district  at  the  last  municipal  election  before  the  pe- 
tition was  filed. 

The  court  therefore  holds  that  the  petition  is  sufficient,  and 
the  clerk  of  the  courts  is  ordered  and  directed  to  certify  to  the 
Clerk  of  the  City  of  Cleveland,  Cuyahoga  county,  Ohio,  the 
findings  and  decision  of  this  court,  to  be  by  said  clerk  recorded 
in  the  record  of  the  city  of  Cleveland,  Cuyahoga  county,  Ohio. 

To  all  of  which  the  contestants  except 
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APPLICATION  OP  STATUTE  OP  UMIT ATIONS  TO  ACTION  OP 
SURETY  PAYING  HIS  PRINCIPAL'S  DEBT. 

Common  Pleas  Court  of  Hancock  County. 

I.  N.  Elsea  v.  Frank  Pbpple. 

Decided,  January  Term,  1912. 

Reimbursement  of  Surety— Action  For,  Barred  hy  the  Statute  of  LtmitO' 
tions  at  the  End  of  Six  Tears,  When — Nature  of  the  Action—Promis- 
sory Note  Paid  hy  Surety— Assignment  of  Note — Section  11222. 

A  surety  who  pays  his  principal's  promissory  note  when  due,  has  a  cause 
of  action  against  him  for  reimbursement.  And  where  the  note  Is 
not  In  judgment  and  Is  independent  of  any  security,  Hen  or  prefer- 
ence, the  action  In  favor  of  the  surety  rests  upon  the  Implied 
promise  of  the  principal  to  save  him  harmless  In  the  prMnises,  and 
is  barred  In  six  years  under  the  provisions  of  Section  11222  of  the 
General  Code,  notwithstanding  the  note  has  been  assigned  to  the 
surety  by  the  payee. 

Raymond  H,  O^Brien,  for  plaintifF. 
John  E,  Priddy,  contra. 

Duncan,  J. 

This  action  is  brought  by  a  surety  against  hia  principal  on  a 
promissory  note  to  recover  from  him  the  atjiount  he  paid  there- 
on. The  caae  was  heard  upon  demurrer  to  the  petition,  pleading 
the  statute  of  limitations.  The  petition  was  filed  December  4, 
1911,  and  recites  that  the  parties  executed  their  certain  promis- 
sory note  to  the  Farmers  National  Bank  of  Findlay,  Ohio,  on 
October  7,  1899,  on  which  the  plaintiff  was  surety  and  the  de- 
fendant principal,  though  not  so  designated,  whereby  they  and 
each  of  them  promised  to  pay  said  bank  the  sum  of  $100  in  ninety 
days  from  that  date  with  interest  at  8  per  cent,  after  maturity, 
and  that  the  plaintiff  paid  said  note  in  full  on  January  6,  1900, 
and  took  an  assignment  thereof  from  said  bank.  Also,  that  said 
note  has  been  presented  and  no  payments  made  thereon;  and 
judgment  is  prayed  for. 

From  this  statement  the  defendant  was  the  real  debtor,  as  be- 
tween him  and  the  plaintiff.     It  was  the  duty  of  the  defendant, 
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therefore,  to  pay  the  note  when  due  and  save  thet  plaintiff  harm- 
less in  the  premises.  To  this  end  an  implied  promises  arose  be- 
tween them  that  the  defendant  would  pay  the  note  when  due,  but 
if  he  did  not  and  the  plaintiff  paid  it,  that  the  defendant  would 
reimburse  him  therefor.  Hence,  upon  the  failure  of  the  de- 
fendant to  pay  the  note  and  the  payment  thereof  by  the  plaint- 
iff, a  cause  of  action  accrued  in  favor  of  the  latter  to  recover  from 
the  defendant,  the  amount  so  paid.  WiUiams  y.  WjUliams,  5  O., 
44i;  Neal  y.  Nash,  23  O.  S.,  483;  Poe  v.  Dix&n,  60  O.  S.,  124. 

This  right,  as  said,  being  upon  an  implied  prcMuise,  is  subject  to 
the  limitations  of  Section  11222,  Qeneral  Code,  which  provides 
that: 

"An  action  upon  a  contract  not  in  writing  *  *  *  shall  be 
brought  within  six  years  after  the  cause  thereof  aceroed." 

This  conclusion  is  warranted  by  the  general  principles  de- 
clared in  the  following  cases:  WiUiams  v.  Williams,  5  O.,  444; 
XeHsan  v.  Fry,  16  O.  S.,  552;  Neal  v.  Nash,  23  O.  S.,  483 ;  ZueUig 
V.  Hemerlie,  60  O.  S.,  27,  29 ;  Poe  v.  Dixon,  60  O.  S.,  124. 

The  &ct  that  the  bank  assigned  the  note  to  the  plaintiff  when 
it  was  paid  does  not  extend  the  period  of  limitation  within 
which  suit  must  be  brou^t.  The  defendant's  liability  to  the 
plaintiff  was  created  by  the  latter 's  payment  of  their  joint  note 
on  which,  as  between  them,  they  were  principal  and  surety,  re- 
spectively. And  thus,  by  the  payment  of  the  note  by  the  one,  the 
obligation  against  both  was  extinguished  and  another  arose  in 
his  favor  against  the  other,  not  on  the  note,  but  upon  the  implied 
promise,  as  already  explained.  It  was  a  joint  and  several  note, 
and  when  paid  as  to  one,  it  was  paid  as  to  both,  and  being  paid, 
the  bank  had  nothing  to  assign.  It  has  been  held,  however,  that 
the  note  is  kept  alive  as  between  the  principal  and  surety  so  as 
to  permit  a  suit  thereon  by  the  surety  who  pays  it,  notably  in 
Texas  {Subletis,  Admr,,  v.  McKinney,  19  Texas,  438;  Tutt  v. 
Tharton,  57  Texas,  35).  But  the  Supreme  Court  of  Ohio  in  com- 
menting on  this  holding  in  ZueUig  v.  Hemerlie,  60  O.  S.,  27,  33. 
says: 


III 


This  doctrine  that  a  surety  who  has  paid  a  note  or  other  se- 
curity may  sue  upon  it  directiy  in  an  action  at  law  we  think  is  in 
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conflict  with  the  weight  of  authority  and  with  principle.    His 
remedy  is  upon  the  implied  contract  of  indemnity." 

This  contention  is  also  supported  by  Camp  v.  Bosttuick,  20  0. 
S.,  337,  345,  where  it  is  held  that  the  surety's  right  of  action  is 
based  upon  this  implied  contract  and  accrues  when  he  pays  the 
note  and  continues  for  six  years,  even  though  the  statute  has 
run  against  the  note.  If,  therefore,  the  remedy  is  upon  the  im- 
plied contract  when  there  is  no  assignment,  how  could  it  become 
express  by  an  assignment?  The  principal  must  have  been  a 
party  to  t'he  assignment  in  order  to  work  this  change,  and  it  must 
also  have  been  in  writing  in  order  to  extend  the  limitation. 

This  rule  is  not  in  conflict  with  the  holding  in  Dempsey  v.  Btish, 
18  0.  S.,  376.  There  was  a  judgment  in  that  case  and  against 
the  principal  and  sureties  as  such.  The  sureties  paid  it  and  the 
court  simply  held  that  they  were  subrogated  to  the  rights  of  the 
judgment  creditor,  that  is  to  say,  to  the  security  which  the  judg- 
ment afforded.  The  same  in  HUl  v.  King,  48  0.  S.,  75,  where  it 
was  held  that  the  same  rule  obtains  whether  the  surety  has  been 
certified  in  the  judgment  or  not.  Also  in  ZueUig  v.  Hemerlie,  60 
0.  S.,  27,  where  it  was  held  that  the  surety  who  pays  the  debt  may 
be  subrogated  to  the  creditor's  rights  in  a  mortgage  given  as  addi- 
tional security.  The  exact  question  here  presented  has  not  been 
decided  in  Ohio,  but  it  is  argued  in  support  of  the  plaintiff's 
contention  that  the  same  principle  which  entitles  the  surety  to 
be  subrogated  to  the  rights  of  the  creditor  in  securities  for  the 
debt  applies  with  equal  force  to  the  debt  itself.  This  argument 
is  without  either  reason  or  authority  where  the  debt  is  independ- 
ent of  any  security,  constitutes  no  lien  or  carries  no  advantage 
to  the  surety  in  the  enforcement  of  payment.  The  right  of  ac- 
tion in  favor  of  the  surety  is  based  upon  the  implied  promise,  as 
already  explained,  and  not  upon  subrogation.  The  one  is  the  right 
itself  and  the  other  is  position  or  advantage  in  which  the  sure- 
ty may  stand  or  with  which  he  may  act  to  the  end  that  the  right 
may  be  enforced,  and  for  that  purpose  only  equity  resorts  to  the 
fiction  that  the  debt  is  still  alive.  The  one  is  the  debt  itself  while 
the  other  is  but  an  incident  to  it  and  pertains  exclusively  to  the 
remedy  by  which  payment  may  be  enforced,  and  each  is  subject 
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to  its  own  limitation.    Kerr  y.  Lydeeker,  51  O.  S.,  240 ;  Bradfield 
V.  Hale,  67  O.  S.,  316. 

Since  the  criticism  of  the  two  Texas  cases  by  the  Supreme 
Goort  of  this  state  in  ZuMig  y.  Hemerlie,  60  O.  S.,  at  page  28, 
to  which  I  haye  called  attention,  the  Supreme  Court  of  Texas 
in  Faries  y.  CockriU,  88  Texas,  428  (28  L.  R.  A.,  528;  31  S.  W., 
190),  has  oyerruled  both  of  said  cases  in  a  case  inyolying  exactly 
the  point  here,  after  a  careful  and  extended  reyiew  of  all  the  au- 
tiiorities.  The  court,  drawing  the  distinction  made  here,  among 
other  things  says: 

"From  a  careful  examination  of  the  authorities  we  reach  the 
conclusion  that  when  the  creditor  has  no  security  from  either  of 
tiie  payors,  and  the  debt  itself  holds  no  lien  upon  property,  nor  is 
for  any  reason  entitied  to  priority  oyer  other  debts  of  the  debtor, 
the  payment  of  the  debt  by  a  co-obligor  or  surety  satisfies  the 
original  debt,  and  tiie  party  paying  has  his  right  of  action 
against  the  others,  upon  the  implied  promise  raised  by  law,  for 
Ids  reimbursement,  according  to  their  seyeral  liabilities.  Chrif- 
fiih  y.  Reed,  21  Wend.,  505,  34  Am.  Dec.,  267 ;  Copis  v.  Middle- 
ion.  Turn,  ft  R.,  228 ;  Bryant  y.  Smith,  10  Cush.,  169 ;  Pray  y. 
Maine,  7  Cush.,  253 ;  Kennedy  y.  Carpenter,  2  Whart,  344 ;  Hop- 
kins y.  Farwell,  32  N.  H.,  425 ;  Singleton  y.  Toumsend,  45  Mo., 
379;  Smith  y.  Johnson,  23  Cal.,  64;  Ward  y.  Henry,  5  Conn., 
595,  13  Am.  Dec.,  119 ;  Frevert  y.  Henry,  14  Ney.,'  191 ;  Oieseke 
y.  Johnson,  115  Ind.,  308 ;  Crisfield  y.  State,  55  Md.,  193 ;  Busk- 
fuU  y.  BuskneU,  77  Wis.,  435,  9  L.  R.  A.,  411 ;  Chipman  v.  Mor- 
riU,  20  Cal.,  131 ;  Sichel  y.  CarriUo,  42  Cal.,  506;  LouvaU  y.  Orid. 
ley,  70  CaL,  510;  Penniman  y.  Vinton,  4  Mass.,  276." 

In  the  case  at  bar,  the  creditor  bank  had  no  security  and  the 
debt  itself  is  not  in  judgment  and  has  no  character  which  makes 
it  a  lien  of  any  kind  or  giyes  it  any  priority  oyer  other  debts  of 
the  defendant,  and  hence  the  plaintiff  is  confined  to  his  implied 
contract  alone  for  his  relief,  and  action  upon  this,  as  already 
explained,  is  barred  by  the  statute  of  limitations  proyided  for  ac- 
tions of  that  character,  six  years.  The  demurrer  to  the  petition 
is  sustained. 
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POLICE  SURVELLANCE  OVER  ONE  CHARGED  WITH 

PRACTICING  USURY. 

Superior  Court  of  Cincinnati. 

Mary  E.  Boeing  v.  Henry  T.  Hunt,  Mayor,  Denis  F.  Cash. 

Director  op  Public  Safety,  and  William  H.  Jackson, 

Chief  op  Police,  op  the  City  op  Cincinnati. 

Decided,  March,  1912. 

U8urjt — Note  Broker  Collecting  Vaurioua  Intereat  Not  Subject  to  Police 
Surveillance — Injunction  Lies  Against  that  Method  of  Eradicating 
Usurious  Practices — Function  of  Courts  of  Equity, 

1.  injunction  is  a  remedy  for  preventing  the  breach  of  the  duty  not  to 

take  an  unwarrantable  advantage  of  the  process  of  law,  a  duty 
partly  legal  and  partly  equitable  only;  and  here  the  remedy,  an 
injunction,  is  primary. 

2.  Where  the  evidence  shows  that  no  criminal  procedure  is  invoked, 

that  trespasses  are  continuous,  and,  that,  in  order  to  obtain  a 
remedy  at  law,  a  multiplicity  of  suits  must  follow,  there  is  no  ade- 
quate remedy  at  law,  and  equity  will  intervene. 

Thomas  Bentham,  ior  plaintiff. 
Alfred  Bethnan,  City  Solicitor,  contra. 

Spiegel,  J. 

The  plaintiff  has  fited  a  petition  in  this  court,  alleging  the  offi- 
cial character  of  the  defendants  above  named,  and  that  she  is 
a  resident  of  Cincinnati,  engaged  in  business  here,  in  the  usual 
course  and  conduct  of  which  sundry  persons  call  at  her  said 
place  of  business ;  that  the  aforesaid  defendants,  in  their  official 
capacity,  have  conspired  together  to  injure  her  in  her  business 
and,  in  pursuance  of  said  conspiracy,  stationed  on  March  16th, 
1912,  a  uniformed  police  officer  in  her  place  of  business  with 
instructions  to  interrogate  persons  visiting  her  place  of  business 
and  otherwise  interfering  vnth  the  conduct  of  said  business,  all 
of  which  was  done  without  invitation  of  plaintiff,  and  was 
without  authority  or  warrant  of  law,  and  in  violation  of  her 
constitutional  rights  to  conduct  her  business ;  that  she  requested 
the  defendants  to  withdraw  the  officer  from  her  place  of  business 
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and  requested  the  officer  to  leave  it,  all  of  which  was  refused, 
whereupon  she,  in  order  to  compel  the  <^cer  to  leave  her  prem- 
ises, was  compelled  to  close  her  place  of  business,  but  that  the 
officer  then  proceeded  to  stand  and  patrol  in  front  of  the  door 
of  her  place  of  business ;  that  she  reopened  her  business  on  March 
18th,  1912,  but  that  the  officer  again  stationed  himself  therein, 
and  that  the  defendants  threaten  to  continue  him  there  in- 
definitery;  that  thereby  the  defendants,  in  violation  of  plaint- 
iff's legal  rights,  have  assumed  to  exercise  arbitrary  and  auto- 
cratic authority  without  warrant  of  law,  and  will  thereby  imperil 
and  destroy  her  said  business  to  her  great  and  irreparable  in- 
jury, and  that  she  is  without  adequate  remedy  at  law.  Upon 
this  state  of  facts  plaintiff  prays  that  a  temporary,  and  upon 
final  hearing,  a  permanent  restraining  order  may  issue  out  of 
chancery,  restraining  each  of  said  defendants,  their  agents  <Nr 
servants,  from  in  any  wise  intimidating,  molesting  or  interfer- 
ing with  plaintiff  in  her  said  business,  in  any  of  the  ways  al- 
leged in  her  petition. 

A  number  of  other  petitions,  containing  similar  allegations, 
were  filed  in  this  court.    No  answer  was  filed  to  any  of  them. 

The  court  did  not  grant  a  temporary  restraining  order,  but 
set  this  case  for  final  hearing  on  the  day  following. 

Upon  the  hearing  the  following  state  of  facts  developed: 
The  79th  (General  Assembly  passed  an  act  (Vol.  102  Ohio  Laws, 
page  469),  a  similar  ordinance  of  the  city  of  Cincinnati  having 
been  declared  invalid,  that  no  person,  firm  or  corporation  ex- 
cept banks  and  building  and  loan  associations  shall  engage  or 
continue  in  the  business  of  making  loans  upon  chattels  or  per- 
sonal property  of  any  kind  whatsoever  or  of  purchasing  or  mak- 
ing loans  upon  salaries  or  wage  earnings  without  first  having 
obtained  a  license  so  to  do  from  the  Secretary  of  State.  The 
act  further  provides  for  the  details  of  such  borrowing  and  lend- 
ing, interest  not  to  be  charged  in  excess  of  8  per  cent,  per  ftTinnm 
and  a  fee  not  to  exceed  10  per  cent,  of  the  sum  borrowed  to  be 
ehai^^  for  examination,  collection  and  all  other  charges.  The 
violation  of  a  provision  of  this  act,  or  the  carrying  on  of  the 
business  without  a  license,  entails  a  fine  of  not  less  than  $50  nor 
more  than  $200,  for  the  first  offense,  and  not  less  than  a  fine  of 
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$200  or  more  than  $500,  and  a  revocation  of  the  lieense  to  do 
biudnefis  for  the  second  offense. 

Where  nsurions  interest  has  been  charged,  this  act  adopts 
the  only  law  upon  our  statute  books  upon  the  subject  of  usury 
(Section  8300,  Revised  Statutes),  namely,  that  the  usurious  pay- 
ments shall  be  credited  on  account  of  the  principal,  or  may  be 
recovered  in  a  civil  suit,  and  no  judgment  be  rendered  against 
the  borrower  in  excess  of  the  principal  borrowed  and  still  due. 

The  mayor  testified  that  numerous  lenders  of  money  had  re- 
fused to  comply  with  the  new  act,  that  the  matter  had  become 
a  crying  evil,  and  that  he  believed,  that  in  the  exercise  of  his 
functions  as  chief  executive,  exercising  his  discretion,  the 
power  was  vested  in  him  to  do  what  the  petition  charges  him 
with  doing.  He  admitted  that  the  petition  stated  the  facts  cor- 
rectly, and  that  he  had  no  knowledge  that  the  plaintiff  violated 
the  act  just  quoted,  but  that  he  intended  to  obtain  the  evidence 
through  the  police  ofiScers,  whom  he  had  stationed  in  the  different 
loan  of&ces,  and  ordered  to  take  the  names  of  the  visitors,  and 
interrogate  them  concerning  the  purpose  of  their  visits. .  That 
in  some  instances  he  had  withdrawn  the  officers,  when  the  lend- 
ers permitted  his  experts  to  examine  their  books  and  records, 
to  determine  whether  they  had  complied  with  the  law;  that  in 
the  case  at  bar,  however,  he  had  no  knowledge  whether  any 
offer  to  permit  such  examination  had  been  made  by  the  plaintiff 

or  not. 

The  plaintiff  testified  to  the  facts  as  stated  in  her  petition, 
which  are  not  disputed,  that  she  was  not  engaged  in  the  business 
of  loaning  money  upon  chattels  or  other  personal  property,  nor 
in  purchasing,  or  making  loans  on  salaries,  but  that  she  was  a 
note  broker,  taking  notes  only,  charging  10  per  cent,  per  month 
interest,  but  that  her  losses  about  equalized  her  income  to  a  6 
per  cent,  per  annum  basis. 

Her  counsel,  Mr.  Bentham,  testified  that  on  behalf  of  his 
client,  the  plaintiff,  he  offered  permission  to  the  director  of  pub- 
lic safety  to  make  an  examination  of  her  books  and  records,  in 
order  to  substantiate  her  statements  as  to  her  business,  that  the 
officer  might  be  withdrawn,  but  that  his  offer  was  not  aooepted, 
and  the  officer 
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That  is  the  state  of  facts  developed  on  the  triaL 
Two  questioiis  present  themselves  to  the  court :    First,  has  the 
mayor,  and  with  him,  his  subordinate  officers,  overstepped  the 
powers  vested  in  him ;  and,  second,  if  so,  is  this  a  ease  where  the 
dnty  is  cast  upon  a  coort  of  equity  to  interferef 

These  questions  are  not  new,  and  have  had  the  attention  of 
both  the  law  and  equity  courts.  Judge  Story,  in  his  work  on 
Equity  Jurisprudence,  lays  down  this  rule  of  guidance  for 
equity  courts  (Vol.  2,  page  263) : 

"It  may  be  remarked  in  conclusion  upon  the  subject  of  spe- 
cial injunctions,  that  courts  of  equity  constantly  decline  ta  lay 
down  any  role  which  shall  limit  their  power  and  discretion  as 
to  the  particnlar  cases  in  which  such  injunctions  shall  be  granted 
or  withheld.  And  there  is  wisdom  in  this  course;  for  it  is  im- 
probable to  foresee  all  the  exigencies  of  society  which  may  re- 
quire their  aid  and  assistance  to  protect  rights  or  redress  wrongs. 
The  junsdiction  of  these  courts  tiius  operating  by  way  of  specaiEd 
injunction  is  manifestly  indispensable  for  the  purposes  of  social 
justice  in  a  great  variety  of  cases,  and  therefore  should  be  fos- 
tered and  upheld  by  a  steady  coniSdence.  At  the  same  time,  it 
must  be  admitted  that  the  exercise  of  it  is  attended  with  ho 
small  danger  both  from  its  summary  action  and  its  liability  to 
abuse.  It  ought,  therefore,  to  be  guarded  with  extreme  caution 
and  applied  only  in  very  clear  cases;  otherwise,  instead  of  be- 
coming an  instrument  to  promote  the  public  as  well  as  private 
welfare,  it  may  become  a  means  of  extensive  and  perhaps  irre- 
parable injustice." 

And  on  page  204,  quoting  ^Ir.  Justin  Baldwin  in  Bonaparte  v. 
Camden  &  Ambay  R.  £.  Co.  (1  Baldwin's  Gir.  B.,  page  218),  the 
following  rule  is  laid  down : 

''There  is  no  power  the  exercise  of  which  is  more  delicate, 
which  requires  greater  caution,  deliberation,  and  sound  discre- 
tion, or  is  more  dangerous  in  a  doubtful  ease,  than  the  issuing 
an  injunction.  It  is  the  strong  arm  of  equity  that  never  ought 
to  be  extended  unless  to  cases  of  great  injury,  where  courts  of 
law  can  not  afford  an  adequate  or  commensurate  remedy  in 
damages.  The  right  must  be  clear,  the  injury  impending  or 
threatened,  so  as  to  be  averted  only  by  the  protecting  preventive 
process  of  injunction.  But  that  will  not  be  awarded  in  doubt- 
ful cases,  or  new  ones  not  coming  within  well-established  prin- 
ciples; for  if  it  issues  erroneously,  an  irreparable  injury  is  in- 
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flieted  for  which  there  can  be  no  redress,  it  being  the  act  of  a 
court,  not  of  the  party  who  prays  for  it.  It  will  be  refused  till 
the  courts  are  satisfied  that  the  case  before  them  is  of  a  right 
about  to  be  destroyed,  irreparably  injured  or  great  and  lasting 
injury  about  to  be  done  by  an  illegal  act.  In  such  a  case,  the 
court  owes  it  to  its  suitors  and  its  own  principles,  to  administer 
the  only  remedy  which  the  law  allows  to  prevent  the  commis- 
sion of  such  act.  We  know  of  no  rule  which  excludes  from  this 
process  any  person  over  whom  the  court  has  jurisdiction  on  ac- 
count of  the  character  or  capacity  in  which  he  acts,  although  it 
is  conferred  upon  him  by  a  law  of  a  state  or  of  Congress. ' ' 

Bearing  these  rules  in  mind,  and  especially  the  rule  * '  that  an 
injunction  will  not  be  awarded  in  doubtful  cases,  or  new  ones 
not  coming  within  well-established  principles,"  let  me  examine 
the  legal  question  involved.  It  is  a  well-established  principle 
of  equity  that  courts  of  equity  have  no  criminal  jurisdiction, 
and  will,  therefore,  not  interfere  by  injunction  or  otherwise,  to 
stay  proceedings  in  any  criminal  matter.  It  is  urged  that  the 
case  before  me  falls  under  this  rule.  The  evidence,  however, 
shows  that  the  plaintiff,  while  transgressing  the  law  which 
makes  the  legal  form  of  interest  in  Ohio  6  and  8  per  cent,  per 
annum,  for  the  transgression  of  which  a  civil  remedy  is  given  by 
our  statutes,  has  not  been  guilty  of  a  crime,  and  has  not  violated 
the  provisions  of  the  act  of  1911,  for  she  does  not  loan  on  chat- 
tel property  or  salaries.  Where,  then,  is  there  any  proceeding  in 
any  criminal  matter?  And;  if  not,  by  what  authority  does  a 
police  officer  take  possession  of  her  place  of  business,  or  the 
corridor  in  front  thereof?  Counsel  for  the  city  cites  to  me  the 
case  of  Delaney  v.  Flood,  183  N.  Y.  R.,  page  323,  wherein  the 
Court  of  Appeals  of  New  York  holds  that  equity  will  not  inter- 
fere to  restrain  police  authorities  from  stationing  officers  out- 
side a  place  having  a  liquor  tax  certificate,  when  such  authori- 
ties suspect  that  place  of  being  conducted  as  a  disorderly  house, 
and  from  notifying  customers  who  are  in  the  place  and  those 
who  are  about  to  enter  the  same  that  it  is  a  disorderly  house 
which'  is  likely  to  be  raided  at  any  moment,  and  that  those  who 
are  on  the  premises  at  the  time  of  such  raid,  are  liable  to  arrest, 
and  that  the  proprietor  of  the  place,  if  oppressed  or  injured  by 
any  unlawful  act  of  the  authorities,  may  invoke  Section  556  of 
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the  New  York  Penal  Code,  or  he  msj  maiiitain  an  action  of  law 
for  damagesL 

The  eitj  solicitor  cites  this  isolated  ease  as  an  aotiioiity  for 
his  daim  that  the  mayor  has  the  power  which  he  exercised  in 
the  case  at  bar,  and  the  plaintiff's  only  reeonrse  is  an  action  at 
law  for  damages,  no  penal  action  being  provided  in  oar  slate. 
Let  ns  hear  what  the  New  Torfc  eoort  says  in  its  opinion  Tpage 
329>: 


l€i 


Sndi  a  situation  as  is  presented  in  the  case  at  bar  is  one 
in  its  very  nature,  can  not  be  adequately  dealt  with  1^ 
a  court  of  equity.  What  might  be  a  trespass  at  one  instant  of 
time  may  be  a  perfectly  justifiable  and  necessary  act  at  another. 
Here  lies  the  fundamental  distinction  between  the  case  at  bar. 
and  that  class  of  cases  in  which  equity  assumes  jurisdiction  to  re- 
strain trespasses  that  are  continuous  or  permanent  in  their  na- 
ture, and  where  such  relief  is  necessary  to  obTiate  multiplicify 
of  actions  at  law  and  to  prevent  continuity  of  wrong." 

« 
And  that  is  flie  distinction  between  the  ease  before  me  and 

the  case  cited.  Here  are  continuous  trespasses,  inyobring  civfl 
rights  and  property  rights,  none  in  obedience  to  the 
criminal  law,  or  in  furtherance  of  criminal  procedure. 
It  is  an  old  rule  of  equity  jurisdiction  that  its  aid 
win  be  extended  to  prerent  ccmtinuous  trespasses,  where, 
to  obtain  relief  at  law.  a  multiplicity  of  actions  would 
become  necessary.  There  the  remedy  at  law  would  not  be  ade- 
quate, and  the  injuries  .sustained,  before  ptcu  inadequate  relief 
at  law  could  be  obtained,  would  become  irrepmrable.  This  has 
also  been  recognized  in  New  York,  where  in  the  appellate  divi- 
sion of  the  Supreme  Court  of  said  city  in  Bums  t.  MeAdoo^ 
113  App.  Div.,  165.  McGarie  v.  McAdoo^  Id..  211.  and  Hagan  ▼. 
JicAdoo.  Id..  509.  die  decision  in  Delaney  t.  Flood  has  not  been 
followed,  but  distinguished  upon  the  ground  XhrA  it  has  no  appli- 
cation to  cases  where  the  police  are  not  engaged  in  the  enforce- 
ment of  the  criminal  law  but  have  gone  outside  the  law  and  pro- 
cedure and  become  common  trespassers,  and  the  court  allowed 
injunction  against  the  illegal  actions  of  the  police  authorities. 
In  accordance  with  what  1  have  said,  the  case  before  me  is. 
therefore,  one  where  it  becomes  the  duty  of  a  court  of  equity 
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to  lend  its  aid  to  a  petitioner  where  personal  rights  as  well  as 
property  rights  are  claimed  to  have  been  invaded  by  a  public 
official.  In  further  support  hereof,  T  cite  Judge  Story  (Equity 
Jurisprudence,  Vol.  1,  p.  — ) : 

"The  question  has  been  made,  how  far  a  court  of  equity  has 
jurisdiction  to  interfere  in  cases  of  public  functionaries  who  are 
exercising  special  public  trusts  or  functions.  As  to  this  the 
established  doctrine  now  is  that  so  long  as  those  functionaries 
strictly  confine  themselves  within  the  exercise  of  those  duties 
which  are  confided  to  them' by  the  law,  this  court  will  not  in- 
terfere. The  court  will  not  interfere  to  see  whether  any  altera- 
tion or  regulation  which  they  may  direct  is  good  or  bad ;  but  if 
they  are  departing  from  that  power  which  the  law  has  vested  in 
them,  if  they  are  assuming  to  themselves  a  power  over  property 
which  the  law  does  not  give  them,  this  court  no  longer  considers 
them  as  acting  under  the  authority  of  their  commission,  but 
treats  them,  whether  they  be  a  corporation  or  individuals,  merely 
as  persons  dealing  with  property  without  legal  authority.*' 

The  facts  before  me,  undisputed,  clearly  show  an  invasion 
both  of  the  plaintiff's  property  rights  as  well  as  civil  rights. 
The  Bill  of  Rights,  an  integral  part  of  the  Constitution  of  our 
state,  as  well  as  the  "Bill  of  Rights  of  every  state  of  our  Union, 
contains  as  the  fundamental  principle  of  our  civic  liberties,  cer- 
tain provisions.  Sections  1  and  14  of  our  Bill  of  Rights  read 
as  follows: 

"Sec.  1.  All  men  are,  by  nature,  free  and  independent  and 
have  certain  inalienable  rights,  among  which  are  those  of  en- 
joying and  defending  life  and  liberty,  acquiring,  possessing  and 
protecting  property,  and  seeking  and  obtaining  happiness  and 
safety.*' 

"Sec.  14.  The  right  of  the  people  to  be  secure  in  their  per- 
sions,  houses,  papers  and  possessions,  against  unreasonable 
searches  and  seizures  shall  not  be  violated ;  and  no  warrant  shall 
issue,  but  upon  probable  cause,  supported  by  oath  of  affirmation, 
particularly  describing  the  place  to  be  searched  and  the  person 
and  things  to  be  seized." 

The  city  solicitor  enlarges  upon  the  evil,  which  the  mayor  is 
endeavoring  to  eradicate.  Granted,  but,  nevertheless,  has  the 
Machiavellian  rule  of  statesmanship  that  the  end  justifies  the 
means,  whether  legal  or  illegal,  become  a  maxim  of  our  juris- 
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pradencef  I  hope  not.  And  I  can  not  state  the  modem  role 
nf.  law  more  clearly  than  was  done  by  Justice  Wm.  J.  Oaynor. 
the  present  mayor*  of  the  city  of  New  York,  in  CuUen  v.  Baurke^ 
93  N.  Y.  Snppl.,  page  1085  (Supreme  Court  Reports  of  the  city 
of  New  York),  the  ^llabus  of  the  case  reading  as  follows: 

'^  Where  a  captain  of  police  for  several  days  kept  policemen 
stationed  in  plaintiff's  store,  and  caused  a  patrol  wagon  to 
stand  in  front,  and  to  be  driyen  up  and  down,  with  a  loud  ring- 
ing of  the  bell,  and  policemen  on  the  outside  called  out  to  those 
ofFering  to  enter  that  it  was  a  suspected  pool  room  and  they  might 
he  arrested  if  they  entered,  and  no  arrests  were  made  or  war- 
rant issued,  a  permanent  injunction  will  issue  to  restrain  such 
trespass.** 

And,  in  rendering  the  decision,  Judge  Gaynor  laid  down  the 
rule  as  follows: 

"It  is  said  that  the  conduct  of  this  defendant  (the  police  cap- 
tain), arises  from  his  virtuous  zeal  against  the  injurious  vice  of 
betting  on  horse  rac^  in  private.  He  seems  to  be  wholly  un- 
aware, and  not  informed  by  his  official  superiors,  that  the  vice 
of  arbitrary  power  which  he  indulges  in  is  a  far  worse  vice,  and 
far  more  dangerous  to  society  and  to  our  system  of  government, 
than  the  vice  of  betting.  It  brings  in  its  train  a  horde  of  vices, 
and  especially  the  despicable  vices  of  oppression,  extortion 
and  blackmail.  If  this  captain  of  police  is  to  be  permitted  to 
go  on  doing  at  will  what  he  has  done  to  this  plaintiff,  he  can 
extort  money  throughout  his  precinct,  and  get  rich  thereby.  .iu*jt 
as  police  officials  have  done  in  the  past  in  the  city  of  New  York, 
as  we  all  know,  for  the  proof  of  it  has  been  matter  of  public  rec- 
ord for  several  years.  The  safety  and  morals  of  the  community 
require  that  all  public  officials  should  respect  the  law,  and  keep 
within  the  law  prescribing  and  limiting  their  powers.  The  only 
way  to  preserve  law  and  order  in  the  community,  and  adminis- 
ter the  criminal  law,  is  the  way  prescribed  by  the  law. 

"It  may  be  that  this  plaintiff  is  addicted  to  the  vice  of  betting 
on  horse  races,  a  vice  publicly  practiced  on  five  or  six  race  tracks 
within  the  limits  of  the  city  of  New  York,  and  that  he  allows 
such  betting  to  be  privately  practiced  on  his  premises.  If  so, 
the  way  of  the  law  toward  him  is  perfectly  plain.  It  is  also  ef- 
fective. The  way  and  the  command  of  the  law  is  that  evidence 
of  the  fact  be  first  obtained,  and  that  thereupon  he  be  arrested, 
convicted  and  imprisoned.  Such  a  course  would  beget  a  whole- 
some respect  and  fear  of  the  law.  and  even  a  few  convictions 
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would  be  effective  to  lessen  the  number  of  secret  bettinj?  places ; 
whereas  lawless  spectacular  raids  not  only  degrade  the  law  but 
do  no  good.  To  obtain  such  evidence  thie  police  force  has  a  de- 
tective or  secret  service  force. 

'*If  it  be  asked,  'what  is  to  be  done  if  no  evidence  can  be  ob- 
tained?' the  answer  of  the  law  is  emphatic,  'do  nothing.'  The 
law  does  not  permit  even  a  murderer  to  be  molested  without 
evidence.  The  meaning  of  free  government  is  that  no  one  may 
be  molested  or  arrested  except  in  the  way  prescribed  by  law. 
TTpon  this  alone,  does  free  government  rest.  This  is  well  under- 
stood everywhere  outside  of  the  city  of  New  York  except  in 
archaic  despotisms  such  as  Russia.  Where  officials  do  as  they 
like,  free  government  does  not  exist.  Ours  is  a  government  of 
law,  not  of  men.     Russia  is  a  government  of  men,  not  of  laws." 

A  permanent  restraining  order,  in  accordance  with  the  prayer 
of  the  petition,  may  be  taken  against  the  defendants; 


Note. — Since  the  decision  of  the  case,  the  following  ejitry, 
agreed  to  by  both  the  city  solicitor  and  counsel  for  plaintiff,  has 
been  entered  on  the  court  records: 

"This  cause  coming  on  this  day  to  be  heard  upon  the  petition 
of  the  jdaintiff,  the  evidence  and  the  arguments  of  counsel;  on 
consideration  whereof  the  court  finds  the  equities  of  the  case  are 
in  favor  of  the  plaintiff. 

"It  is,  therefore,  considered  and  decreed  that  the  defendants, 
and  each  of  them,  are  hereby  perpetually  enjoined  from  sta- 
tioning in.  the  plaintiff's  place  of  business  uniformed  police 
officers  of  the  city  of  Cincinnati  and  from  trespassing  on  said 
premises,  and  from  preventing,  or  attempting  to  prevent  persons 
visiting  her  place  of  business. 

"It  is  further  considered  that  plaintiff  recover  from  the  de- 
fendants her  costs  herein  expended,  taxed  at  $-         " 
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FATAL  INJURY  AT  A  RAILWAY  OtOSSMC 

Oommon  Pleas  Court  of  Hamilton  Coanty. 

AijBebt  Pritz,  Admini8tbatc»,  v.  Pittsbubgh,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Co. 

Decided,  February  10,  1912. 

Negligence— Ptmsenger  on  Electric  Car-^Fearing  CoUiHon  with  Rail- 
way Train,  Jumps  and  is  Fatally  Injured— Proximate  Oause^Neat 
of  Kin, 

1.  The  fact  that  the  petition  in  an  action  for  damages  on  account  of 

wrongful  death  does  not  disclose  all  of  the  next  of  kin  does  not 
afford  ground  for  a  motion  by  the  defendant  for  a  new  triaL 

2.  A  court  can  not  apportion  negligence  as  between  persons  or  agencies 

either  in  degree  or  as  to  time,  but  must  aoc^t  the  finding  of  the 
jury  in  that  behalf  where  based  upon  the  eYidence  and  elivam- 
stances  of  the  case. 

Litilefordy  James,  Ballard,  Frost  <fe  Foster,  for  plaintiff. 
Maxwell  dk  Ramsey,  contra. 

O'CONNBLLy  J- 

Opinion  on  motion  for  new  triaL 

Plaintiff  as  administrator  of  the  estate  of  Henry  Oraf,  de- 
ceased, brought  suit  against  the  defendant  company  for  his 
alleged  wrongful  death.  The  petition  mentioned  as  the  bene- 
ficiaries the  widow  of  the  deceased  and  his  two  minor  children. 

The  deceased  was  a  passenger  on  a  street  car,  who,  believing 
that  the  car  was  about  to  be  struck  upon  a  crossing  by  an  ap- 
proaching train,  jumped  from  the  car  and  was  killed  by  the 
train. 

The  jury  on  the  issues  joined,  found  for  the  plaintiff  aasess- 
ing  the  damages  at  $10,000. 

In  support  of  his  motion  for  a  new  trial,  counsel  for  defend- 
ant submits  two  separate  phases  of  the  case : 

1st.  That  the  evidence  shows  that  the  petition  does  not  dis- 
close all  the  next  of  kin. 

2d.  That  the  evidence  shows  that  the  neglig^ice  charged 
against  the  defendant  was  not  the  proximate  cause  of  the  injury. 
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Section  10772,  General  Code,  provides  that  an  action  sach  as 
this  shall  be  brought  in  the  name  of  the  personal  representative 
of  the  deceased,  and  damages  are  to  be  awarded  ''to  the  per- 
sons respectively  for  whose  benefit  the  action  is  brought." 

The  action  is  properly  brought,  it  being  in  the  name  of  the 
accredited  personal  representative. 

I  can  find  no  warrant  for  granting  a  new  trial  on  motion  of 
a  defendant  irrespective  of  the  merits  of  the  case,  and  in  spite 
of  the  fact  that  a  defendant  may  be  shown  by  the  evidence  to 
be  clearly  liable,  such  motion  being  based  on  the  sole  ground 
that  the  plaintiff  did  not  mention  all  the  next  of  kin  in  his 
petition. 

It  is  true  that  the  plaintiff's  evidence  suggests  the  probability 
that  there  are,  or  at  one  time  may  have  been  other  children  of 
the  deceased  by  a  former  marriage  in  addition  to  those  men- 
tioned in  the  petition,  but  whose  whereabouts  are  at  present 
unknown.  The  omission  to  mention  such  in  the  petition  is  not 
fatal.  The  statute  provides  that  the  suit  shall  be  brought  by 
the  personal  representative.  This  has  been  done.  There  is  no 
other  form  of  procedure  under  which  a  defendant  can  be  held 
to  answer  for  a  wrongful  death.  Hence,  no  other  suit  can  be 
brought  because  of  this  death.  An  heir,  at  present  unknown, 
liggrieved  at  not  sharing  in  the  proceeds  of  such  suit,  can  not 
himself  sue  the  company.  Only  the  personal  representative  can 
do  that.  Such  heir  appears  to  be  without  remedy  as  against  the 
defendant,  who  under  the  statute  is  answerable  only  to  the  per- 
sonal representative.  No  prejudice  has  been  done  the  defend- 
ant  by  alleging  that  the  decedent  left  a  widow  and  two  chil- 
dren, instead  of  possibly  three  or  four  children.  There  is  no 
jurisdictional  failure  in  this  regard  on  the  part  of  the  plaintiff 
to  mention  all  the  next  of  kin  who  may  be  conjectured  to  be  in 
existence,  and  the  court  holds  that  this  ground  for  the  motion 
for  a  new  trial  is  not  well  taken. 

The  defendant  raises  the  further  issue  that  the  failure  of  the 
employe  of  the  defendant  to  lower  the  safety  gates  was  the  re- 
mote cause  of  the  accident,  and  the  negligence  of  the  traction 
company  the  dii^ect  or  proximate  cause. 
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The  evidence  is  nneontzoTeiied  that  the  gates  were  not 
towered*  they  being  sitnated  aome  hundred  or  more  feet  from 
the  track,  althoogfa  the  train  was  past  due;  and  that  the  my 
being  thna  onobstracted  the  street  ear,  bj  reason  thereof,  pro- 
ceeded eastwardly. 

There  is  evidence  tending  to  show  that  the  empkjes  of  the 
street  railwar  company  were  negligent  in  the  operation  of  the 
street  car.  But  the  eoort  can  not  apportion  the  nec^igenee, 
either  in  degree  or  as  to  the  time  when  the  negiigenee  waa  most 
harmfoL 

The  question  as  to  whether  the  neg^iigenee  of  the  defendant's 
watchman  in  the  tower,  or  the  negiigenee  of  the  street  railway's 
conductor,  was  the  direct  and  proximate  cause  of  the  aeddent, 
was  one  of  fact  for  the  determination  of  flie  jury.  It  is  not  one 
which  the  court,  as  a  matter  of  law,  is  given  authority  to  decide. 

The  motimi  for  a  new  trial  should  therefore  be  overruled. 


CcMnmoo  Pleas  Omut  of  Cayalioga  Ooanty. 
F.  W.  Caldwesll  v.  Cm:  of  Cleveland  ir  al. 

Dsdded.  IU7  15,  1911. 

Grmde  Crossings — Ordinance  for  ike  EHmi$iaiUm  of—FmUmre  to  Hi 
in  the  Ordinance  Certain  Streets  Upon  which  Dmngerous  Crossings 
BsiMt—Mag  he  Cured  by  a  Bupptewtentai  Ordinanet  BnlatgewtmU  of 
Existing  Overhead  Crossing  wUhin  the  Scope  of  Ormde  Crossing 
Improvements— Provision  Limiting  Time  for  Preparing  Plans  Mag 
Be  Waived. 


1.  Inasmuch  as  a  mere  informality  in  the  pinaigt  of  aa  ordinance,  or 
the  omission  of  some  prdiminary  st^  required  by  law,  may  be  cored 
by  a  supplementary  or  amendatory  ordinance,  subject  to  any  later- 
venins  rights,  the  proceeds  from  an  issue  of  municipal  bonds, 
authorized  for  the  purpose  of  aboliahlna  srade  ciOMlngi,  may  be  ap- 
plied so  far  as  necessary  to  the  elimination  of  crossin^i  of  sJisaiM 
not  specifically  named  in  the  original  ordinance,  where  these  atiesis 
are  within  the  scope  of  the  grade  crossing  improTcment  as  fully 
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ttnderstood  at  the  time  the  issue  of  bonds  was  authorised,  and  the 
omission  has  been  remedied  by  specifically  naming  these  streets  in 
.  .      a  supplemental  ordinance  as  within  the  improvement 

2.  Where  a  high  railway  embankment  crosses  a  street,  and  this  em- 

bankment has  been  pierced  at  the  street  intersection  by  two  parallel 
tunnels  of  a  size  to  permit  the  passage  of  a  single  vehicle  at  a  time, 
outbound  travel  being  accommodated  by  one  of  the  tunnels  and  in- 
bound travel  by  the  other,  and  the  facilities  thus  afforded  are  in- 
^  adequate  and  passage  through  is  attended  with  some  danger,  a 
general  plan  for  the  elimination  of  dangerous  grade  crossings  in- 
cludes within  its  scope  authority  to  remove  these  tunnels  and  sub- 
stitute tl^erefor  a  bridge  which  will  span  the  street  and  afford 
greater  facilities  and  increased  safety  for  the  travel  passing  there- 
under. 

3.  The  provisions  of  Sections  8876  and  8877,  requiring  the  preparation 

of  plans  within  a  limited  period  after  the  passage  of  an  ordinance 
for  abolishing  dangerous  crossings,  Is  directory  and  not  mandatory, 
and  is  a  provision  which  may  be  waived  by  the  parties  for  the  pur- 
pose of  giving  more  time  for  preparing  the  plans  and  for  other 
purposes. 

FOBAN,   J. 

This  is  an  action  in  which  the  petitioner,  F.  W.  Caldwell,  asks 
the  court  to  enjoin  the  city  of  Cleveland  and  B.  Y.  McCray,  as 
clerk  of  the  council  of  the  city  of  Cleveland  and  as  the  city  clerk 
of  the  city  of  Cleveland,  for  reasons  stated  in  his  petition.  He 
says  that  he  is  a  tax-payer,  and  that  on  or  about  the  3d  day  of 
May,  1911,  he  requested  the  city  solicitor  of  said  city,  in  writ- 
ing, to  bring  this  action,  and  that  said  city  solicitor  failed  and 
refused  to  do  so. 

For  his  cause  of  action  plaintiff  says  that  on  the  9th  day  of 
June,  1902,  the  council  of  the  city  of  Cleveland  passed  ordinance 
No.  37,941,  an  ordinance  requiring  the  preparation  of  plans  for 
the  abolishment  of  grade  crossings;  that  by  the  terms  of  said 
ordinance  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany, operating  a  steam  railroad  passing  through  the  city  of 
Cleveland,  was  required,  within  six  months  after  the  passage  of 
the  ordinance,  in  co-operation  with  the  engineer  of  said  city,  to 
prepare  and  submit  to  the  council  plans  and  specifications  for  the 
abolishment  of  grade  crossings  on  its  road,  the  ordinance  de- 
scribing such  crossings  as  *'all  grade  crossings  on  its  road  within 
the  city  limits." 
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2.  That  on  June  3,  1910,  the  conneil  of  the  dty  of  Cleveland 
adopted  a  resolntion  deeiaring  it  neeeasaiy  to  iasae  bonds  of  the 
city  of  Clereland  for  the  purpose  of  defraying  the  city's  portion 
of  the  cost  of  abolishing  railroad  grade  eroasings  of  streets  and 
hii^ways;  that  by  the  terms  of  said  resolution  the  questioii  of 
issuing  and  selling  said  bonds  was  submitted  to  the  vote  of  tiie 
q[iialified  electors  of  the  city,  at  a  special  election  held  on  the 
22d  day  of  July,  1910;  that  said  resolution  provided  how  the 
qfuestion  of  whether  such  bcmds  should  be  issued  be  submitted  to 
said  qualified  electors;  that  on  the  20th  day  of  June,  1910,  ibe 
council  of  said  city  adopted  a  resolution  respecting  said  special 
election  and  the  issuing  of  said  bonds^  in  which  resolution  it  was 
provided  that  bonds  to  tiie  sum  of  $2,000,000  should  be  issued 
to  defray. the  city's  portion  of  the  cost  of  abolishing  railroad 
grade  crossings  of  streets  and  hi^ways;  and  in  this  resolution 
some  twelve  or  fifteen  of  such  crossings  are  specifically  named, 
and  among  the  crosmngs  so  named  are  the  crossingB  at  Lake 
avenue  and  Madison  avenue  of  the  Lake  Shore  &  Michigan 
Southern  Bailway  Company. 

That  on  June  21,  1910,  this  resolution  was  published  in  ibe 
Cleveland  Leader,  a  newspaper  of  general  circulation  in  said 
city;  and  that^  in  addition  tiiereto,  banners  were  placed  and 
strung  at  the  various  crosnngs  named  in  said  resoIutiiHi,  includ- 
ing ibe  crossings  at  Lake  avenue,  N.  W.,  and  Madison  avenue,  N. 
W.,  of  said  Lake  Shore  &  Michigan  Southern  Bailway ;  that  these 
banners  declared,  in  substance,  that  if  said  bond  issue  carried  at 
said  election,  the  grade  crossings  over  which  said  banner  was 
strung  would  be  abolished. 

3.  That  on  July  22/1910,  the  special  election  provided  for  in 
ibe  foregoing  resolution  was  duly  and  regularly  held,  two-thirds 
of  the  voters  of  the  city  of  Cleveland  voting  at  said  election  vot- 
ing in  favor  of  the  issuing  of  said  bonds;  that  on  or  about  the  6th 
day  of  September,  1910,  and  pursuant  to  the  vote  and  action  of 
said  electors,  the  council  of  the  city  of  Cleveland,  two-thirds  of 
the  monbers  concurring,  duly  and  regularly  passed  ordinance 
No.  18,650,  providing  for  an  issue  of  bcmds  in  the  sum  of  $2,000,- 
000,  for  the  purpose  of  paying  the  city's  portion  of  the  cost  and 
expense  of  abolishing  railroad  crosmngs  of  streets  and  highways 
in  said  city;  that  it  was  provided  in  said  last  mentioned  (Hndi- 
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nance,  that  it  was  deemed  necessary  to  issue  and  sell  these  bonds, 
as  therein  provided,  to  pay  the  said  city's  portion  of  the  cost  of 
abolishing  said  railroad  grade  crossings,  in  which  said  ordinance 
and  crossings  to  be  so  abolished  were  specified  by  name,  but  the 
crossings  of  I^ke  avenue,  N.  W.,  and  Madison  avenue,  N.  W., 
where  the  Lake  Shore  &  Michigan  Southern  Railway  crosses  said 
avenues,  were  not  specified  nor  in  any  way  mentioned  or  referred 
to,  but  that  said  ordinance  provided  that  the  bonds  to  so  be  issued 
should  be  designated  as  ''grade  crossing  bonds." 

That  prior  to  April  1,  1911,  said  bonds  were  duly  advertised 
and  sold  according  to  law,  and  the  proceeds  thereof  are  now  in 
the  treasury  of  the  city  of  Cleveland. 

That  said  bonds  provided  that  the  said  city  of  Cleveland's 
portion  of  the  cost  of  abolishing  certain  railroad  grade  crossings 
specified  therein,  was  to  be  paid  out  of  the  proceeds  of  the  sale 
of  said  bonds,  but  that  the  crossings  at  Lake  avenue,  N.  W.,  and 
Madison  avenue,  N.  W.,  were  not  specified  in  any  of  said  bonds, 
nor  were  they  in  any  way  referred  to  therein  or  thereon. 

4.  Plaintiff  further  says  that  the  council  of  the  city  of  Cleve- 
land, on  the  10th  day  of  April,  1911,  passed  ordinance  No.  20645a, 
whidi  ordinance  was  entitled  ''An  ordinance  to  supplement 
ordinance  No.  18650,"  and  was  in  effect  what  may  be  termed  a 
curative  ordinance,  or  an  amendment  to  ordinance  No.  18650. 

In  this  curative  ordinance  it  is  said  that  "Whereas,  by  inad- 
vertence and  clerical  error,  crossings  of  the  tracks  of  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  at  Madison 
avenue,  N.  W.,  and  Lake  avenue,  N.  W.,  were  omitted  from  said 
ordinance  No.  18650";  and  further,  that,  "Whereas  the  members 
of  council  voted  for  and  passed  said  ordinance  under  the  belief 
that  the  city's  portion  of  the  cost  of  changing  the  grades  of  the 
tracks  of  said  railway  company  and  said  streets,  and  separating 
the  same  at  the  crossings  last  aforesaid,  was  provided  to  be  paid 
from  the  proceeds  of  the  sale  of  said  bondis^"  •  •  •  there- 
fore the  ordinance  provides: 

"  Be  it  ordained  by  the  council  of  the  city  of  Cleveland,  state 
of  Ohio,  two-thirds  of  all  the  members  thereof  concurring,  that 
the  city's  portion  of  the  cost  of  separating  the  grades  of  the  rail- 
road tracks  of  the  Lake  Shore  &  Michigan  Southern  Railway 
Company    •    •    •    at   Madison    avenue,    N.    W.,    and   Lake 
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avenne,  N.  W.,  and  changing  the  grades  of  said  streets  and  tracks 
hj  raising  and  lowering  or  relocating  the  same,  shall  be  paid  for 
from  the  fond  created  by  the  sale  of  bonds  issued  under  author- 
ity of  ordinance  No.  18650,  passed  by  this  council  September  6, 
1910;  and  that  said  funds  shall  be  held  subject  to  and  as  appro- 
priated for  the  payment  of  the  city's  portion  of  the  cost  of 
separating  and  changing  the  grade  of  said  railroad  tracks  and 
said  streets,  as  aforesaid" 

In  other  words,  this  supplementary  ordinance  No.  20645a  in 
effect  shows  an  attempt  to  cure  the  defect  or  inadvertence  in 
ordinance  No.  18650  by  providing  that  the  funds  created  from 
the  sale  of  said  bonds  might  be  used  for  the  relocation  or  the 
changing  of  the  grades  of  the  streets  at  Madison  avenue,  N.  W., 
and  Lake  avenue,  N.  W.,  by  either  raising,  lowering  or  so  re- 
locating the  same  as  to  minimize  the  danger  to  the  public  in  cross- 
ing the  Lake  Shore.  Railroad  at  these'  points,  either  above  or 
below  grade. 

5.  That  on  or  about  the  1st  day  of  May,  1911,  the  council  of 
the  city  of  Cleveland  passed  a  resolution  declaring  the  necessity, 
and  the  intention  of  the  city,  to  alter  and  abolish  the  crossings 
of  the  Lake  Shore  &  Michigan  Southern  Bailway  Company  at 
Lake  avenue,  N.  W.,  and  Madison  avenue,  N.  W.,  and  to  lower 
the  grades  of  said  avenues  below  the  tracks  of  said  railway  com- 
pany, and  to  require  the  Lake  Shore  &  Michigan  Southern  Bail- 
way  Company  to  construct  ways  or  crossings  that  are  to  be 
passed  under  its  tracks,  and  to  require  said  railway  company  to 
erect  permanent  piers  or  abutments  or  other  appropriate  sup- 
ports in  said  streets  and  avenues,  and  specify  the  terms  and  con- 
ditions under  which  said  improvements  shall  be  made  in  accord- 
ance with  the  laws  provided  therefor. 

And  the  plaintiff  says  that  the  defendant,  B.  Y.  McCray,  as 
clerk  of  the  city  of  Cleveland  and  as  clerk  of  the  council  of  the 
city  of  Cleveland,  is  about  to  publish  said  last  mentioned  reso- 
lution in  accordance  with  the  law,  and  is  about  to  proceed  to  serve 
notice  upon  the  owners  of  abutting  property,  as  provided  for  in 
said  resolution. 

Plaintiff  further  says  that  the  action  and  proceedings  of  the 
council  of  said  city,  as  hereinbefore  set  forth,  are  contrary  to 
law,  and  will  result  in  a  misapplication  of  the  funds  of  said 
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city  of  Cleveland,  and  are  and  will  be  an  abuse  of  its  corporate 
power,  and  are  in  preparation  for  the  execution  and  performance 
by  said  city  of  Cleveland  of  a  contract  in  contravention  of  the 
laws  governing  said  city  in  three  respects,  to-wit : 

(a)  That  the  city  is  attempting  to  use  the  funds  of  said  cor- 
poration derived  from  the  proceeds  of  said  bonds  sold  under 
authority  of  ordinance  No.  18650,  for  the  purposes  and  improve- 
ments set  forth  in  the  resolution  of  said  city  passed  on  the  1st  day 
of  May,  1911 ;  and  that  such  use  of  said  funds  is  illegal  in  that 
the  crossings  of  Lake  avenue,  N.  W.,  and  Madison  avenue,  N.  W., 
were  not  specified  in  said  ordinance  No.  18650,  nor  in  said  bonds ; 
and  that  said  ordinance  No.  20645a  is  ineffective  to  supplement 
or  to  remedy  omissions  in  ordinance  No.  18650. 

(b)  That  the  crossing  of  Lake  avenue,  N.  W.,  and  the  rail- 
road of  the  Lake  Shore  &  Michigan  Southern  Railway  Company 
is  not  a  crossing  at  grade,  and  therefore  is  not  within  the  mean- 
ing and  terms  of  the  act  of  May  2,  1902,  found  in  95  0.  L.,  356- 
359,  and  all  amendments  thereof  and  supplementary  thereto,  be- 
cause the  tracks  of  the  Lake  Shore  &  Michigan  Southern  Bail- 
way  Company  at  said  Lake  avenue,  N.  W.,  cross  said  avenue 
overhead  upon  a  stone  tunnel  bridge  containing  two  passages; 
and  further,  that  the  plans  and  specifications  agreed  upon  by 
the  city  engineer  of  the  city  of  Cleveland  and  the  Lake  Shore  & 
Michigan  Southern  Railway  Company  being  for  the  purpose  of 
substituting  for  said  stone  tunnel  bridge  a  new  steel  and  concrete 
bridge  with  pillars  and  piers  upon  the  curb  of  said  street  and  af- 
fording a  wider  roadway  for  travel  and  greater  clearance,  and  the 
grade  of  said  Lake  avenue,  N.  W.,  under  said  plans,  is  to  be 
lowered. 

(c)  That  the  resolution  of  the  council  of  the  city  of  Cleve- 
land of  May  1,  1911,  above  set  forth,  is  illegal  because  the  plans 
and  specifications  therein  approved  were  not  prepared  and  sub- 
mitted to  said  council  of  the  city  of  Cleveland  or  any  engineer 
designated  by  ordinance  of  said  council  within  six  months,  and 
a  longer  time  was  not  mutually  agreed  upon,  and  said  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  failed  to  so  co- 
operate in  the  preparation  of  said  plans  and  specifications,  and 
did  not  furnish  any  such  until  they  furnished  the  plans  and 
specifications  referred  to  and  approved  in  said  resolution  of 
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May  i,  1911 ;  and  that  said  plans  and  specifications  so  famished 
were  submitted  without  request  therefor  from  said  council  of 
said  city. 

6.  Wherefore  the  plaintiff  prays  the  court  to  restrain  and 
enjoin  the  defendant,  R.  Y.  McCray,  as  clerk  of  the  council  of 
said  city  of  Cleveland  and  as  clerk  of  the  city  of  Cleveland,  from 
publishing  the  said  resolution  of  .May  1,  1911,  and  the  defend- 
ant»  the  city  of  Cleveland,  from  using  or  attempting  to  use  the 
proceeds  of  the  bonds  of  said  city  sold  under  authority  of  ordi- 
nance No.  18650  for  the  purposes  and  improvements  set  forth 
in  the  resolution  of  said  city  council  of  May  1, 1911,  and  especial- 
ly from  using  the  proceeds  of  said  bonds  for  the  changes  and 
alterations  at  Lake  avenue,  N.  W.,  provided  for  in  said  resolu- 
tion. 

Plaintiff  also  prays  that  the  city  be  restrained  from  executing 
or  entering  upon  the  performance  of  any  contract  or  contracts 
provided  for  or  incidental  to  the  improvements  specified  in  said 
resolution  of  May  1,  1911,  and  for  such  other  relief  to  which  he 
may  in  equity  be  entitled. 

It  will  be  seen  from  this  statement  of  the  case  that  three  ques- 
tions are  presented: 

First,  can  the  city  of  Cleveland  use  the  money  created  by  the 
sale  of  these  bonds  for  the  purpose  of  altering  and  abolishing  the 
crossings  at  Lake  avenue  and  Madison  avenue  f 

Second,  it  being  admitted  that  tracks  of  the  Lake  Shore  Rail- 
road now  pass  over  Lake  avenue  on  a  tunnel  bridge,  beneath 
which  said  Lake  avenue  trafiSc  is  carried  on,  can  this  crossing  be 
altered  and  changed  as  provided  for  in  the  resolution  of  May 
1,  1911,  under  the  provisions  of  the  General  Code,  Section  8874 
ei  seq.f 

Third,  it  being  admitted  that  the  plans  for  these  improvements 
not  having  been  prepared  and  agreed  upon  within  the  six  months 
period  provided  by  the  ordinance  of  June  9,  1902,  can  the  same 
be  legally  followed  and  adopted  by  the  prosecution  of  these  im- 
provements? 

As  to  the  first  question  presented,  it  may  be  sufficient  to  say, 
that  it  is  admitted  in  the  petition  of  the  plaintiff  that  all  proceed- 
ings taken  with  respect  to  the  altering  or  abolishing  or  elimina^ 
ting  of  railroad  crossings,  with  Lake  avenue  and  Madison  avenue 
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included,  were  regular,  with  the  exception  that  ordinance  No. 
18650,  above  referred  to,  does  not  specify  by  name  that  the  cross- 
ings at  Lake  avenue  and  Madison  avenue  shall  be  eliminated  or 
abolished,  altered  or  improved;  and  that  the  bonds  which  were 
issued  to  provide  money  for  the  elimination  and  abolishing  of 
railroad  grade  crossings  do  not  state  upon  their  face  that  any  of 
the  proceeds  of  said  bonds  shall  be  used  for  the  elimination,  al- 
teration or  abolition  of  the  Madison  avenue  or  Lake  avenue 
crossings. 

It  will  not  be  denied  that  the  money  raised  by  the  issue  of 
bonds  provided  for  in  ordinance  No.  18650  was  legally  raised, 
and  that  the  bonds  themselves  were  legal ;  but  the  contention  is, 
that  no  portion  of  the  fund  thus  raised  by  the  sale  of  these  bonds 
can  be  used  for  the  elimination,  alteration,  abolition  or  improve- 
ment of  the  crossings  at  Lake  avenue  or  Madison  avenue. 

In  the  case  of  The  United  Siaies  Trust  Company  v.  The  Village 
of  Mineral  Ridge,  44  C.  C.  A.,  218  (104  Fed.,  851),  the  question 
here  raised  was  directly  presented.  It  appears  that  refunding 
bonds  were  issued  by  the  village  of  Mineral  Bidge,  purporting  to 
have  been  issued  by  authority  of  Section  2701,  Revised  Statutes  of 
Ohio,  and  containing  a  recital  that  they  were  issued  to  take  up 
prior  bonds,  etc.,  ''as  provided  in  the  ordinance  of  said  villj^^e." 
It  was  held  that  such  reference  to  the  ordinance  was  not  a  com- 
pliance with  the  requirements  of  Section  2703  of  the  Revised 
Statutes  of  Ohio  (1536-284),  which  provides  that  all  bonds  issued 
under  the  provisions  of  the  chapter  ''shall  express  upon  their 
face  the  purpose  for  which  they  were  issued,  and  under  what 
ordinance*';  and  inasmuch  as  the  bonds  provided  that  they  were 
issued  "as  provided  in  the  ordinance  of  said  village,"  the  specific 
ordinance  not  being  named,  it  was  held  that  such  a  reference  to 
the  ordinance  was  not  a  compliance  with  the  section  of  the  statute 
herein  quoted. 

In  view  of  this  decision,  it  may  be  said  that,  inasmuch  as  ordi- 
nance No.  18650  failed  to  specifically  name  therein  Madison 
avenue  and  Lake  avenue,  and  that  the  Jbonds  provided  for  by 
the  ordinance  also  failed  to  name  these  crossings,  such  ordinctnce 
or  such  bonds — or,  rather,  the  proceeds  derived  therefrom — may 
not  be  used  to  eliminate,  alter,  change  or  improve  the  crossings 
at  Lake  avenue  or  Madison  avenue.    But  it  will  be  noticed  that 
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the  petition  itgelf  alleges  that  a  euratiye  ordinaiice  was  passed 
on  tiie  10th  day  of  April,  1911,  and  is  known  as  ordinance  No. 
20645a,  which  was  an  ordinance  to  snpplement  ordinance  No. 
18650,  and  was  amendatory  thereof.  The  petition,  however, 
denies  that  this  amendatory  or  curative  ordinance  is  effective, 
and  does  not  in  fact  cure  the  defect  in  the  original  ordinance 
No.  18650.  We  do  not  think  this  position  well  taken.  In  the 
elaborate  work  of  John  W.  Smith  on ' '  The  Modem  Law  of  Munic- 
ipal Corporations,"  it  is  held.  Vol.  1,  p.  514,  Section  537  (s), 
that: 

"It  sometimes  happens  that  an  ordinance  is  within  the  scope 
of  power,  express  or  implied,  granted  to  the  municipality,  bat 
by  reason  of  some  informality  in  the  passage,  or  of  some  other 
preliminary  step  prescribed  by  the  charter  not  being  taken,  the 
validity  as  a  binding  contract  is  open  to  attack.  In  such  case 
the  ordinance  may  be  rendered  valid  by  a  curative  ordinance, 
subject,  of  course,  to  intervening  rights." 

The  petitioner  admits  that  the  bonds  issued  under  and  by 
authority  of  ordinance  No.  18650  are  within  the  scope  of  power 
granted  to  the  city  of  Cleveland  by  the  statutes  of  the  state  of 
Ohio.  If  this  be  true — and  the  petitioner  will  not  be  heard  to 
complain,  because  he  admits  that  it  is  true — ^then  a  mere  in- 
formality in  the  passage,  or  the  omission  of  any  preliminary 
step  prescribed  by  law,  may  be  cured  or  rendered  valid  by  a  cur- 
ative ordinance,  subject  to  any  intervening  rights.  It  does  not 
appear  from  the  petition  that  any  rights  have  intervened  since 
the  passage  of  said  ordinance,  or  that  anybody  will  be  affected  or 
any  person  injured  by  the  use  of  the  funds  created  by  ordinance 
No.  18650  for  the  elimination  or  the  improvement  of  the  cross- 
ings at  Lake  avenue  and  Madison  avenue. 

Harris  on  Municipal  Bonds,  page  166,  says: 

*'The  invalidity  arising  from  irregularities  in  the  proceedings 
or  issuance  (of  bonds)  may  often  be  cured  by  subsequent  acts  of 
the  duly  authorized  municipal  officers,  with  the  express  permis- 
sion or  acquiescence  of  the  tax-payers." 

It  must  be  admitted — at  least  it  will  not  be  seriously  denied — 
that  the  members  of  the  council  are  duly  authorized  municipal 
officers,  and  have  the  right  to  validate  or  render  valid  bonds 
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which  are  attacked  for  a  mere  omission  or  a  mere  irregularity  in 
failing  to  state  therein  the  names  of  two  crossings  among  some 
twelve  or  fifteen  that  are  to  be  eliminated.  The  money  for  the 
elimination  or  improvement  of  these  crossings  is  on  hand,  and  is 
now  in  the  treasury  of  the  city.  The  tax-payers,  by  the  vote 
authorizing  the  issue  of  said  bonds,  expressly  stipulated  that 
these  funds  should  be  used  for  the  elimination  of  all  the  grade 
crossings  mentioned  in  the  advertisement  published  in  the  Leader, 
as  above  stated,  among  which  crossings  will  be  found  Lake  ave- 
nue and  Madison  avenue. 

In  Section  421,  page  870,  of  Beed  on  Corporate  Finance,  Vol.  2, 
the  author  uses  this  language: 

''The  court,  in  construing  the  statute  of  Indiana  as  to  the 
purchase  of  a  gravel  road  running  through  several  townships, 
held  that  when  an  election  is  held  in  a  number  of  townships,  it 
having  been  ordered  in  response  to  a  petition  signed  by  the 
voters  of  all  the  townships,  and  a  majority  of  the  voters  is  in 
favor  of  making  the  purchase  of  the  gravel  road  running  through 
the  townships,  with  a  view  to  its  becoming  a  free  gravel  road, 
it  becomes  the  duty  of  the  county  conmiissioners  of  the  county 
in  which  the  townships  are  situated  to  make  the  purchase,  and 
they  then  are  authorized  to  issue  bonds  for  the  purpose,  and 
levy  a  tax  upon  the  citizen  of  the  townships  interested,  for 
their  payment." 

And  so  in  this  case,  the  voters  of  the  city  of  Cleveland,  by  a 
majority  of  two-thirds,  as  required  by  law,  authorized  the  issue 
of  bonds  for  the  elimination,  improvement  or  the  abolition  of 
the  crossings  at  Lake  avenue  and  Madison  avenue,  with  a  view 
to  minimizing  the  danger  to  the  public  at  these  crossings ;  and  the 
voters  having  so  authorized  the  council  to  issue  said  bonds  and 
raise  said  funds,  it  now  becomes  the  duty  of  the  council  of  the 
city  of  Cleveland  to  use  said  funds  for  the  purpose  intended  by 
the  voters  at  said  election,  the  voters  having  been  duly  notified 
and  fully  understanding  what  said  bonds  were  to  be  issued  for, 
and  what  crossings  were  to  be  eliminated  or  improved  by  the 
moneys  raised  by  the  issue  of  said  bonds. 

The  court  therefore  holds  that  this  contention  of  the  peti- 
tioner is  not  well  taken,  and  that  the  city  may  legally  and  law- 
fully use  the  money  which  was  provided  for  by  the  issuing  and 
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sale  of  bonds  for  the  elimination  and  the  improvement  of  the 
crossings  at  Lake  avenue  and  Madison  avenne. 

It  is  admitted  that  all  proceedings  for  the  sale  of  bonds  for 
the  raising  of  this  money  were  legal  and  regular.  That  being 
80,  we  know  of  no  means  by  which  the  money  can  be  paid  back 
to  the  tax-payers;  and  if  it  can  not  be  used  for  the  purposes 
indicated  in  the  advertisement  preceding  the  election,  it  is  diffi- 
cult to  understand  what  can  be  done  with  it.  or  what  will  be- 
come of  it.  Surely  it  may  be  said  that  the  x>etitioner  can  not 
justly  find  fault  with  the  use  of  the  money  as  proposed  by  the 
city. 

The  next  question  raised  by  the  petition  is,  that  inasmuch 
as  the  tracks  of  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  now  pass  over  Lake  avenue  on  a  tunnel  bridge,  through 
which  Lake  avenue  runs,  this  crossing  can  not  be  altered  or 
changed,  as  provided  for  in  the  resolution  of  May  1,  1911,  un- 
der the  provisions  of  the  General  Code,  Section  8874  et  seq. 

It  is  provided  in  Section  8863  of  the  Gkneral  Code,  that  if  the 
council  of  a  municipal  corporation,  in  which  a  railroad  or  rail- 
roads and  a  street  or  other  public  highway  cross  each  other  at 
grade  or  otherwise,  and  the  directors  of  the  railroad  company 
are  of  the  opinion  that  the  security  and  convenience  of  the  pub- 
lic require  alterations  in  such  crossing  or  the  approaches  there- 
to, or  that  such  crossing  should  be  discontinued,  with  or 
without  a  new  way  or  substitution  therefor,  and  if  tiiey  agree  as 
to  the  alterations,  they  may  be  made  as  is  provided  in  the  fol- 
lowing sections." 

It  seems  to  the  court  that  the  intention*  of  the  Legislature 
clearly  was,  that  an  alteration  of  a  crossing  of  the  character  in 
question,  or  of  the  approaches,  if  the  municipal  corporation  and 
the  railroad  company  are  of  the  opinion  that  the  security  and 
convenience  of  the  public  require  alterations  in  the  crossings  or 
the  approaches  thereto,  may  be  made  as  the  statutes  provide. 

Section  8874  of  the  General  Code  provides  that  any  munici- 
pal corporation  may  raise  or  lower,  or  cause  to  be  raised  or 
lowered,  the  grade  of  any  street  or  way  above  or  below  railroad 
tracks,  or  require  the  railroad  company  to  construct  ways  or 
crossings  that  are  to  be  passed  under  its  tracks ;  and  the  city  may 
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require  such  railroad  company  to  erect  permanent  piers,  abut- 
ments, or  other  proper  supports  in  the  ways  and  crossings,  streets, 
roads  or  alleys,  whenever  in  the  opinion  of  the  council  the  same 
may  be  necessary. 

About  forty  or  fifty  years  ago  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  in  extending  its  system  westward 
from  the  union  depot  in  the  city  of  Cleveland,  ran  its  tracks 
westward  across  the  Cuyahoga  river,  practically  parallel  with 
the  shore  of  the  lake,  until  it  reached  a  point  westward  about  at 
the  foot  of  what  is  now  known  as  West  85th  street,  when  the 
road  or  tracks  diverged  southward  toward  Detroit  street.  Rock- 
port  and  Berea.  Detroit  street  is  a  public  thoroughfare  run- 
ning from  the  Cuyahoga  river  westward  to  Rocky  river  about 
one-half  mile  south  of  the  shore  of  Lake  Erie.  This  street  is 
located  upon  an  elevation  or  ridge  that  was  perhaps  formerly 
the  shore  of  the  lake  itself.  At  all  events,  at  the  point  where 
the  Lake  Shore  &  Michigan  Southern  Railway  tracks  cross  De- 
troit street  the  land  falls  away  sharply  towards  the  north;  and 
the  railway  company,  in  building  its  tracks  from  the  shore  of 
the  lake  southward  towiards  Detroit  street,  did  so  upon  an  em- 
bankment which  gradually  rises  from  the  shore  of  the  lake  un- 
til Detroit  street  is  reached,  this  embankment  attaining  at  Lake 
avenue  and  points  between  Lake  avenue  and  Detroit  street  a 
height  of  between  twenty  and  twenty-five  feet.  At  the  time  thfe 
railway  company  constructd  its  line  upon  this  embankment, 
the  western  boundaries  of  the  city  were  a  mile  or  two  to  the 
eastward  of  the  embankment.  When  the  city,  owing  to  its  in- 
crease in  population  and  natural  growth,  extended  its  boundaries 
to  this  embankment  and  beyond,  it  surely  had  a  right  to  cut 
streets  through  this  embankment,  or  lay  out  streets  running 
parallel  with  Detroit  street  and  between  Detroit  street  and  the 
shore  of  the  lake.  In  other  words,  the  railway  company  could 
not,  by  constructing  and  building  this  embankment,  prevent  the 
city  from  extending  its  streets  westward  from  its  original  boun- 
dary line  through  this  embankment;  that  is,  the  railway  com- 
pany could  not  prevent  the  city  from  so  extending  its  streets. 
And  it  will  not  be  denied  that  if  the  railway  company,  by  its 
conduct  in  constructing  and  building  this  embankment,  pre- 
vented  the   free   construction  of   streets   westward   from   the 
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boundary  of  the  dty,  it  will  not  now  be  heard  to  complain,  if  it 
is  required  by  the  city,  when  streets  are  cnt  through  this  em- 
bankment, to  pay  its  portion  of  the  neoeasary  expense  of  ex- 
tending  such  streets. 

It  is  true  that  a  grade  crossing  means  a  place  where  a  high- 
way or  common  road  croaaes  a  railroad  on  the  same  level;  but 
it  is  a  well-known  fact  that,  for  purposes  of  drainage,  if  not  for 
purposes  of  grade,  a  railroad  frequently  raises  its  tracks  above 
the  surrounding  territory  several  feet;  and  when  the  highway  or 
conumm  road  approaches  this  railroad  so  raised,  it  must  do  so 
at  a  grade  slightly  raised  from  the  horisontaL  It  is  true  that 
when  it  reaches  the  tracks  or  road,  and  the  tracks  are  on  a  com- 
mon level,  the  highway  crosses  the  railroad  at  a  leveL  A  grade 
means  the  d^ree  of  inclination  of  a  road  as  compared  with  hori- 
zontal. As  has  been  said*  if  a  railroad,  by  its  own  conduct, 
places  an  embankment  across  a  stretch  of  territory  which  event- 
ually is  taken  into  a  city  or  municipality,  the  city  or  munici- 
pality can  not  be  prevented  from  extending  its  streets  through 
this  embankment;  and  we  believe  it  was  the  intent  of  the  L^a- 
lature,  by  Sections  8861  and  8874,  to  provide  for  just  such  a 
contingency.  But  be  that  as  it  may.  in  the  year  1897,  and  be- 
tween that  year  and  1899.  the  park  board  of  the  dty  of  Cleve- 
land,  co-operating  with  the  Lake  Shore  A  Michigan  Southern 
Bailway  Company,  extended  what  is  known  as  the  Boulevard 
norUiward  from  Detroit  street  and  through  the  embankment 
above  specified;  and  at  that  time  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  co-operating  with  the  park  board 
bore  its  share  of  the  expense  of  constructing  the  approaches  to 
this  embankment,  and  in  providing  piers  and  abutments  to  pro- 
tect the  boulevard  or  highway  as  it  passed  through  the  em- 
bankment; and  we  think  that  by  that  conduct  the  railroad  it- 
self has  placed  a  construction  upon  the  laws  relating  to  crossing 
which  is  conclusive  so  far  as  the  issues  now  involved  are  con- 
cerned. At  all  events,  I  can  not  understand  how  a  private  citi- 
zen will  be  heard  to  complain  of  a  matter  of  which  the  railroad 
itself  is  not  complaining. 

The  crossing  at  Lake  avenue  is  unquestionably  one  of  the  most 
dangerous  crossing  in  the  city  of  Cleveland.    Lake  avenue  ap- 
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proaches  the  embankment  at  an  acute  angle,  and  what  may  be 
called  tubular-arch  roadways  were  constructed  under  the  rail- 
way tracks  through  this  embankment.  These  archways  are 
about  twelve  or  fourteen  feet  wide.  Travel  going  westward 
passes  by  the  right  or  northerly  one  of  these  tunnel  archways, 
and  travel  going  eastward  passes  also  by  the  right  but  through 
the  southerly  archway.  Street  railway  tracks  are  laid  through 
these  tunnel  archways,  and  teams  or  pedestrians  passing 
through  them  are  in  imminent  danger  of  being  run  down  by 
street  cars  or  automobiles.  Teams  can  not  pass  each  other 
through  either  one  of  these  tunnel  archways.  Teams  approach- 
ing the  embankment  and  passing  by  the  right  go  through  one 
of  the  separate  tunnels ;  but  if,  through  inadvertence  or  mistake, 
teams  or  automobiles  should  carelessly  avoid  the  law  of  the  road, 
there  would  be  no  way  of  preventing  a  very  dangerous  collision. 

So  that  the  alteration  and  improvement,  or  what  may  be 
termed  the  abolishment  or  the  elimination,  of  this  crossing  is 
absolutely  necessary.  The  money  raised  for  the  purpose  of 
making  the  improvement  ought  to  be,  and  in  the  mind  of  the 
court  can  be,  used  for  that  purpose. 

There  remains  only  the  third  question,  and  that  is,  where  the 
plans  for  these  improvements  were  not  prepared  or  agreed  upon 
within  six  months  provided  by  the  ordinance  of  June  9,  1902, 
can  they  be  legally  followed  and  adopted  by  the  prosecution  of 
the  improvements. 

It  is  undoubedly  true  that  the  provisions  of  the  statutes,  Sec- 
tions 8876  and  8877,  General  Code,  requiring  the  preparation 
of  plans  within  a  limited  period  after  the  passage  of  the  ordi- 
nance, are  clearly  directory,  and  are  in  no  sense  mandatory,  so 
far  as  they  concern  any  one  except  a  railroad  company  and  the 
municipality  as  the  contracting  parties.  This  provision  as  to 
the  time  of  preparing  plans  is  clearly  for  the  purpose  of  fixing 
a  reasonable  time  within  which  plans  shall  be  prepared;  and 
it  is  undoubtedly  a  provision  which  can  be  waived  by  the  par- 
ties for  the  purpose  of  extending  the  time  for  preparing  the 
plans,  or  otherwise.  And  as  this  is  conceded  by  the  plaintiff, 
we  are  at  a  loss  to  understand  why  he  should  complain.  The 
railway  company  itself  is  not  complaining  in  the  matter;  and 
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indeed  the  petition  admits  that  the  railway  company  has  pre- 
pared its  plans,  and  is  ready  to  go  forward  with  the  improTe- 
ments,  and  has  waived  the  provisions  of  the  sections  above  re- 
ferred to  requiring  the  preparation  of  plans  within  a  limited 
period  of  the  passage  of  the  ordinance. 

For  the  reasons  indicated,  the  demurrer  to  the  petition  will 
be  sustained ;  to  which  the  plaintiff  excepts. 


THE  ntOPBSSMNAL  STATUS  OF  ML  THATCHHU 

ComnKm  Pleas  Court  of  Lncas  Obimty. 

In  the  Matter  of  Chables  A.  Thatcher.* 

Decided,  February,  1912. 

Disbarment  and  Admission  to  the  Bar—EsEtent  to  which  am  Order  of 
Disbarment  is  Operative — ConsiitutioneHity  of  the  Btatute  for  the 
Relief  of  Thatchers-Why  the  Discretion  of  the  Lower  Oomrts  Should 
be  Controtied  Thereby— Inherent  Power  of  the  Comrts, 

1^  The  order  of  dislMurmeiit  in  Thatcher's  case  in  the  Supreme  Ooort. 
being  based  on  tnlierent  power  and  not  upon  legidatlTe  authority, 
is  not  oontroUed  by  the  statute  applicable  to  disbarment.  Hence 
the  order  of  disbarment  of  the  Supreme  Court  does  not  operate  as 
disbarment  in  any  court  of  the  state  except  the  Supreme  Court 

2.  If  admission  and  disbarment  of  attorneys  be  exduslyely  the  extfndse 

of  judicial  power,  then  the  act  of  the  Legislature  prorlding  that 
the  order  of  disbarment  entered  in  one  court  shall  disbar  in  all 
courts  is  unconstitutional  as  an  exercise  of  judicial  power. 

3.  The  act  of  the  Legislature  for  the  relief  of  Thatcher  confors  upon 

him  the  color  of  ris^t  to  the  olBce  of  hn  attorney.  The  court  of 
common  pleas  should  not,  sua  sponte,  challenge  the  TsUdity  of  the 
legislatiTe  act  Hence  a  proceeding  instituted  by  the  court  to  de> 
termine  a  q[uestion  of  constitutional  law  should  be  ^wwi«— a  with- 
out deciding  tne  question,  when  it  appears  that  the  dedalott  la  not 
necessary  to  determine  a  case  before  the  court 

4.  If  the  statute  proTlding  for  disbarment  is  regulatlTe  and  adrlsory, 

then  its  application  is  discretionary  with  the  courts,  and  the  act  for 
the  relief  of  Thatcher  should  control  the  discretion  at  this  time. 

*  Flor  majority  opinion,  see  ante,  p.  87S. 
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Johnson,  J. 

Mr.  Charles  A.  Thatcher  was  for  many  years  previous  to  1910 
an  active  and  prominent  member  of  the  Lucas  county  bar.  In 
that  year  he  was  cited  by  the  Supreme  Court  of  the  state,  and, 
after  hearing,  was  disbarred.  At  this  (January,  1912)  term  of 
court,  in  a  cause  on  trial  before  me,  Mr.  Thatcher  took  his  place 
at  the  trial  table  and  claimed  a  right  to  practice  as  an  attorney 
in  the  cause.  Upon  objection  to  his  appearance  by  the  adverse 
party,  consultation  was  had  and  the  matter  taken  under  advise- 
ment by  the.  four  judges  of  this  subdivision.  Thereupon  the 
court  ordered,  on  its  own  motion,  that  the  matter  of  his  right  to 
practice  be  set  down  as  a  separate  proceeding  for  consideration. 
Both  the  technical  matter  of  the  objection  and  the  question  of  his 
right  to  practice  must  now  be  decided. 

•  This  statement  of  fact  renders  apparent  that  Mr.  Thatcher 
deliberately  chose  to  force  a  test  of  his  rights  at  the  trial  of  a 
case  in  my  court  room.  Since  I  have  become  involved  without 
choice  of  my  own,  I  present  an  opinion  on  the  facts. 

Mr.  Thatcher's  right  to  the  privilege  of  an  attorney  claimed 
by  virtue  of  a  statute  passed  for  his  benefit  is  denied  upon  the 
ground  that  the  statute  is  an  exercise  of  judicial  power.  The 
judicial  power  is  vested  by  the  Constitution  in  the  courts.  The 
exercise  of  judicial  power  is  prohibited  to  the  Legislature. 

The  invalidity  of  the  legislative  relief  and  the  disbarment 
order  of  the  Supreme  Court  are  the  two  obstacles  to  Mr. 
Thatcher's  appearance  as  an  attorney  of  this  court.  He  certainly 
can  not  appear  as  of  course.  If  disbarred,  he  can  not  appear 
unless  by  the  authority  of  the  legislative  act.  The  disbarment 
proceedings  and  the  legislative  act  bearing  upon  Thatcher's 
present  claim  to  appear  as  an  attorney  should  be  considered  in 
reaching  a  decision. 

The  first  paragraph  of  the  syllabus  in  the  case  of  Mr.  Thatcher 
in  the  Supreme  Court  asserts,  as  the  authority  upon  which  the 
court  proceeded  in  disbarment,  that  the  Supreme  Court  of  Ohio 
has  inherent  jurisdiction  of  proceedings  to  disbar  an  attorney, 
and  that  its  inherent  jurisdiction  results  as  an  incident  to  its 
organization  as  a  court  as  well  as  from  its  power  to  admit  to  the 
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bar.  The  second  paragraph  of  the  ayllabiis  deelarea  that  the  pro- 
yisioDS  of  the  ReTiaed  Statutes  of  Ohio.  Section  563  (General 
Co^e,  1707,  8,  9,  10)  are  but  regnlative  provisions  reoogniang 
this  already  existing  power  of  the  oonrt 

Two  elements,  then,  c<mtribate  to  disbarment  orders  promnl- 
gated  by  courts  of  this  state.  The  prime  element  is  said  to  be 
the  independent,  inborn  power  arising  oat  of  vital  necessity  and 
indispensable  to  the  exist^ice  and  organization  of  the  institation 
as  a  ooort  By  this  hjrpothesis  this  factor  is  an  element  and  an 
attribute  without  which  the  court  could  not  be  a  court.  The  sec- 
ond is  the  regulative  element  conferred  by  the  Legislature. 

The  origin  of  authority  or  source  of  power  must  inevitaMy  de- 
fine the  operation  and  the  results  consequent  upon  the  exercise 
of  such  authority  or  power.  This  is  so  because  the  endowmttit 
of  power  can  only  operate  and  become  effectual  within  the  limits 
of  its  creation  and  existence — ^within  its  own  proper  sphere. 
Derivative  power  can  not  exist  greater  in  scope,  nor  moro  effi- 
cienty  than  the  authority  from  which  it  emanates.  Inherent 
power  signifies  quality  which  exists  by  necessity  and  as  a  ccmdi- 
tion  of  existence.  It  is  that  without  which  the  organization  in 
which  it  abides  could  not  be.  Hence  inherent  power  includes 
only  such  power  as  is  co-extensive  with  the  exigency  and  neces- 
sity from  which  it  springs.  It  follows  that  the  scope  of  inherent 
power  in  a  court  can  not  be  extended  beyond  the  absolute 
miniwuim  ncccssary  to  maintain  the  existence  and  function  of  a 
court  as  a  court  The  Legislature  may  contribute  power  to  the 
court,  may  enlarge  its  jurisdiction,  and  provide  for  the  enforce- 
ment of  the  mandates  of  the  court.  The  increase  of  power,  how- 
ever, gains  efiiciency  and  existence  throu^  statutes  passed  to 
that  end.  It  derives  nothing  from  the  exigency  of  inherent 
power.  It  is  a  contradiction  of  terms  to  assert  that  an  inherent 
power  is  subject  to  regulation  except  throng  the  creator  of  the 
organism  thus  endowed.  If  the  power  exists  native-bom  and  of 
necessity,  and  as  a  condition  of  life,  no  co-ordinate  oi^^anism  can 
limit  or  regulate  such  power.  It  is  irreducible  because  its  max- 
imum is  the  minimum  of  existence ;  its  diminution  is  destruction. 
In  the  domain  of  the  constitutional  courts  of  this  state,  therefore, 
their  inherent  powers  can  be  neither  enlarged,  changed  nor  dimin- 


eOO  LUCAS  COUNTY  COMMON  PLEAS. 

In  re  Thatcher.  [YoL  12  (N.8.) 


ished.  Whatsoever  is  given  by  legislative  grant  is  not  inherent. 
Legislative  regulation  and  control  over  inherent  power  vested  in 
these  courts  is  a  contradiction  in  terms ;  is  incompatible  with  the 
nature  of  such  power;  and  is  repugnant  to  assumption  of  in- 
herency. By  so  far  as  the  Legislature  may  add  to  or  detract 
from  the  power  of  a  court,  by  that  far  the  power  dealt  with  is  not 
the  inherent  judicial  power  of  the  state  of  Ohio  vested  in  the 
courts. 

Our  Supreme  Court  possesses  original  jurisdiction  in  quo 
warranto,  mandamus,  habeas  corpus,  procedendo  and  such  other 
appellate  jurisdiction  as  may  be  provided  by  law.  It  exists  as 
a  court  created  by  the  Constitution  and  invulnerable  to  legislative 
action  in  its  constitution  and  original  jurisdiction.  The  Con- 
stitution conferred  no  other  original  jurisdiction.  In  the 
Thatcher  case  the  Supreme  Court  acted  with  original  authority, 
not  in  an  appellate  capacity.  The  Thatcher  case  was  neither  quo 
warranto,  mandamus,  habeas  corpus  nor  procedendo.  Hence, 
as  avowed  in  the  syllabus,  the  authority  for  proceeding  origi- 
nated in  necessity.  The  disbarment  of  Thatcher  was  deemed  es- 
sential to  preserve  the  court  as  a  court.  His  existence  as  an 
attorney  must  have  been  conceived  by  the  court  as  inconsistent 
with  its  existence  as  a  court.  To  preserve  itself,  the  court  de- 
stroyed him.  The  Supreme  Court,  in  a  word,  found  that  the 
privilege  of  Thatcher  to  be  its  attorney  was  irreconcilable  with 
its  existence  as  a  court  and  that  the  existence  of  his  privilege 
rendered  impossible  the  proper  fulfillment  of  duty  by  it  in  the 
sphere  assigned  for  that  court. 

In  this  connection  it  must  be  apparent  that  the  exigencies  per- 
taining to  the  exercise  of  inherent  power  by  the  Supreme  Court 
are  not  necessarily  identical  with  the  exigencies  of  the  courts  of 
common  pleas.  This  distinction  is  expressed  in  the  language  of 
an  ancient  authority  recognized  in  most  of  the  courts  in  Ohio : 

*  *  All  flesh  is  not  the  same  flesh ;  but  there  is  one  kind  of  flesh 
of  men,  another  flesh  of  beasts,  another  of  fishes  and  another  of 
birds.  There  are  also  celestial  bodies  and  bodies  terrestrial ;  but 
the  glory  of  the  celestial  is  one  and  the  glory  of  the  terrestrial 
is  another.  There  is  one  glory  of  the  sun  and  another  glory  of 
the  moon  and  another  glory  of  the  stars,  for  one  star  differeth 
from  another  in  glory."    1  Corinthians,  Chap.  15,  et  seq. 
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Both  courts  are  established  by  tiie  Constitotion  of  the  state. 
Each  conrt,  therefore,  is  a  separate  and  entirely  distinct  entity. 
Each  is  independent  and  has  its  sphere  of  action  and  existence. 
Hence  the  inference  is  plain  that  the  judgment  of  the  Supreme 
Court,  acting  by  virtue  of  its  inherent  power,  can  not  control  the 
judgment  of  the  courts  of  common  pleas  as  to  the  exercise  of 
their  inherent  power.  Necessarily  as  between  these  two  courts 
each  has  its  own  inherent  power;  to  be  determined  by  each  court 
for  itself  in  its  own  jurisdiction.  The  determination  of  the 
common  pleas  courts  might  be  subject  to  re^ew  under  legislative 
authority  conferred  in  accordance  with  the  Constitution.  But 
whatever  power  be  inherent-,  must  exist  as  an  attribute  essential 
to  the  organization  of  the  courts  themselves,  and  incident  to  the 
obligation  to  maintain  their  own  rules  and  administrative  func- 
tions. Consequently  a  decisi<m  of  the  Supreme  Court,  where  its 
authority  to  decide  a  given  case  rests  upon  inherent  power,  can 
not,  from  the  very  nature  of  inherent  power,  operate  as  a  con- 
clusive adjudication,  binding  upon  the  courts  of  common  pleas, 
when  the  same  facts  come  before  the  courts  of  common  pleas.  As 
to  inherent  power,  the  Supreme  Court  and  the  court  of  common 
pleas  are  independent  and  coordinate.  Neither  can  by  virtue 
of  inherent  power  regulate  or  control  the  other.  Where  author- 
ized by  law,  the  Supreme  Court  has  appellate  jurisdiction.  It 
has  none  where  the  right  of  appeal  does  not  exist 

From  these  considerations  it  seems  logically  to  follow  that  tike 
order  of  disbarment  entered  by  the  Supreme  Court,  being  based 
on  inherent  and  not  upon  conferred  authority,  must  be  limited 
in  its  operation  to  the  jurisdiction  of  that  tribunal.  It  is  avowed- 
ly an  act  of  self-preservation  on  the  part  of  that  court.  It  was 
not  an  act  for  the  preservation  of  the  courts  of  common  pleas. 
Hence,  not  only  because  disbarment  in  the  courts  of  common 
pleas  is  not  essential  to  the  proper  maintenance  by  the  Supreme 
Court  of  its  own  function  and  existence;  but  also  because  the 
authority  is  not  conferred  upon  the  Supreme  Court  by  the  Con- 
stitution to  disbar  attorneys  of  flie  courts  of  ccmunon  pleas ;  there- 
fore the  disbarment  of  Thatcher  by  that  court,  brought  about 
tiiroug^  an  original  proceeding,  does  not  disbar  him  in  the  courts 
of  common  pleas.    That  court  is  not  the  constitutional  guardian 
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of  the  Gourts  of  common  pleaa.  It  may  uphold  its  own  authority, 
but  it  has  no  jurisdiction  to  destroy  nor  impair  the  judicial  power 
of  other  courts  of  the  state  which  derive  their  being  from  the 
Constitution.  Hence  if  the  court,  from  the  exigency  of  its  own 
situation,  disbars  an  attorney  in  that  court,  the  disbarment  is  not 
an  adjudication  in  this  court. 

In  the  disbarment  of  Thatcher  the  inherent  power  of  the  court 
and  legislative  authorization  must  be  clearly  distinguished,  be- 
cause at  this  point  in  the  argument  the  provisions  of  the  statute 
may  be  invoked.  The  Legislature  has  enacted  that ' '  the  Supreme 
Court,  circuit  court  or  court  of  conmion  pleas  may  suspend  or 
remove  an  attorney  at  law  from  the  office  for  misconduct  in  <^ce, 
conviction  of  a  crime  involving  moral  turpitude  or  unprofessional 
conduct  involving  moral  turpitude.  Such  suspension  or  removal 
shall  operate  as  a  suspension  or  removal  in  all  the  courts  of  the 
state/'  This  statute  is  referred  to  by  the  Supreme  Court  aa 
regulative  of  the  inherent  power.  If  it  be  true  that  the  admission 
and  disbarment  of  attorneys  is  exclusively  an  exercise  of  judicial 
power,  if  it  be  true  that  this  subject-matter  is  withheld  from 
the  Legislature,  how  can  it  be  that  a  legislative  act  can  at  all 
apply?  Is  it  not  the  exercise  of  judicial  power  to  extend  the 
operation  of  a  disbarment  order  to  the  several  independent  courts 
of  the  state  when  the  right  to  enter  such  order  is  founded  on  in- 
herent power?  If  it  be  an  act  of  admission  or  disbarment,  by 
the  premises,  it  is  judicial,  and  is  void.  If  the  Legislature  be 
excluded  from  this  field,  it  possesses  no  authority  by  which  it 
may  enact  that  a  decree  of  one  court  based  on  inherent  powers 
upon  facts  within  its  jurisdiction,  shall  be  a  decree  of  every  court 
in  all  jurisdictions  throughout  the  state.  This,  by  the  premises, 
would  be  the  exercise  of  judicial  power  by  the  Legislature,  and 
hence  void.  It  inevitably  follows  that  the  power  of  admission 
and  disbarment,  not  being  conferred  by  statute,  but  inherent, 
can  derive  no  authority  from  the  Legislature — which,  by  the 
premises,  can  not  admit  or  disbar. 

In  this  very  proceeding  this  court  holds  that  the  act  of  admis- 
sion or  disbarment  of  an  attorney  is  exclusively  judicial  power. 
If  this  be  so,  then  the  act  of  the  Legislature  disbarring  an  attor- 
ney of  a  constitutional  court  of  independent  jurisdiction,  is  aa- 
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nredly  an  exereiae  of  judicial  power;  eBpedaUj  if  the  original 
diabarment  waa  broogfat  aboat  not  throng^  legUative  aothority. 
The  legifliatiye  enactment  provides  that  disbarment  of  an  at- 
torney in  one  eoort  shall  disbar  in  all  coorts.  The  disbarment 
order  in  the  Thatcher  ease  is  the  exercise  of  inherent  power.  Is 
not  the  L^islatnre  then  by  this  enactment  laying  Indd  of  and 
attempting  to  apply  inherent  power  invoked  and  used  by  the 
Supreme  Court  T  If  the  Legislature  can  not  control  and  direct 
the  inherent  disbarring  power,  then  whatever  authority  is  enact- 
ment poopcaocs  flows  from  legislative  power.  Then  if  the  act 
diriwis^  which  is  judicial  power,  whence  came  the  disbar- 
mentf  For  there  is  no  perceptible  difference  between  the  quality 
or  logical  character  of  an  assertion  that  the  act  of  the  Legialature 
operates  to  disbar  an  attorney  in  all  courts  where  disbarred  by 
one;  and  of  an  assertion  that  an  inherent  power  which  the  Legis- 
latnie  can  not  control  does  by  force  of  statute  control  tribunals 
to  which  by  its  own  nature  and  authority  the  inherent  power  does 
not  extend.  If  attorneys  are  thus  disbarred,  it  is  the  act  of  the 
Legislature  whidi  disbars,  and  not  the  courts^  This,  acecvding 
to  the  premiaes  in  the  case,  can  not  be  so. 

The  Legidature  can  neither  enlarge  nor  diminish  the  inh^ent 
power  of  the  Supreme  Court,  because  it  can  give  nothing  nor  take 
away  anything  in  the  exercise  of  original  juriadiction  nor  in- 
herent power.  Taking,  then,  as  a  premise  that  the  power  to  ad- 
mit and  diabar  attorneys  is  exclusively  judicial  power  and  that 
leipslative  action  thereon  is  void,  the  conduaion  inevitably  and 
inexorably  foIlowB  that  the  Legislature  has  no  power  to  extend  the 
operation  of  the  Supreme  Court  order  in  the  Thatcher  case 
beyond  the  jurisdicticMi  of  the  disbarring  court.  Can  it  be  said 
that  an  act  of  the  Legislature  which  enlarges  the  operation  of 
a  decree  and  which  ordains  that  such  a  judgment  shall  be  ctm- 
dnsive  upon  the  courts  in  the  conduct  of  their  judicial  functions 
and  which  deprives  them  of  the  ri^t  to  hear  and  determine  upmi 
that  subject-matter,  is  not  an  exercise  of  judicial  power?  If  the 
judicial  power  extend — as  is  contended  here  that  it  doea — to  ex- 
clude the  Legislature  from  admission  and  diabarment,  then  moat 
logically  does  the  conclusion  follow  that  the  Legislature  can  not 
by  enacting  that  an  order  of  diabarment  in  one  court  ahaU  be 
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a  disbarment  of  an  attorney  in  all  courts,  thereby  decree  dis- 
barment. The  court  must  perform  that  duty.  This  court  of 
common  pleas  has  not  disbarred  Thatcher,  How,  consistently 
with  the  theory  of  judicial  power,  is  he  now  disbarred  in  this 
court? 

But  it  is  said  that  this  resultca  as  a  proper  police  regulation. 
The  answer  to  this  is  plain.  If  the  police  power  of  the  state 
is  competent  and  requisite  to  regulate  the  subject,  and  the  Legis- 
lature is  a  constitutional  agency  for  that  purpose,  then  the  po- 
lice power  is  competent  as  related  to  the  whole  subject-matter. 
If  police  power  (which  is  legislative)  is  appropriate,  the  matter 
is  not  exclusively  within  judicial  power.  The  invalidity  of  the 
Thatcher  relief  act  must  then  be  predicated  upon  some  other 
constitutional  ground  than  the  exercise  of  judicial  power ;  if  at 
the  same  time  the  right  to  exercise  police  power  with  regard  to 
the  subject-matter  be  conceded.  And  if  this  act  be  invalid  as  an 
exercise  of  the  judicial  power,  then  the  act  of  Legislature  is  in- 
competent to  ordain  that  ^^such  suspension  or  removal  shall  oper- 
ate as  a  suspension  or  removal  in  all  the  courts  of  the  state." 

Neither  is  the  action  of  the  Legislature  legislative  cancellation 
of  a  judicial  decree.  The  decree  of  the  Supreme  Court  dis- 
barring Mr.  Thatcher  still  stands  as  a  decree  or  judgment  of  the 
court.  The  act  relieves  him  from  its  operation.  This  class  of 
legislation  has  been  sustained  by  our  Supreme  Court.  The  term 
of  sentence  of  prisoners  has  been  submitted  to  control  of  admin- 
istrative prison  boards.  The  conviction  is  not  set  aside ;  the  con- 
vict is  not  pardoned  but  he  is  thus  relieved  of  the  consequences  of 
the  judgment  against  him.  Of  like  character  is  the  act  in  rela- 
tion to  Thatcher.  The  decree  remains  but  its  operation  is  sus- 
pended by  legislative  act.  Especially  must  this  be  recognized 
in  view  of  the  fact  that  he  has  not  been  heard  in  this  court  nor 
disbarment  ordered  here;  whatever  may  be  the  case  in  the  Su- 
preme Court,  the  act  is  effective  here. 

The  matter  of  Mr.  Thatcher's  right  to  the  privilege  of  an  at- 
torney now  stands  before  the  court  as  a  separate  and  distinct 
matter  of  which  his  right  is  the  sole  subject.  Having  originated 
as  a  separate  matter,  upon  the  voluntary  action  of  the  court, 
evoked  by  no  complaint  and  standing  upon  its  docket  without 
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reference  to  any  cause  or  proceeding,  the  occasion  is  different 
than  might  have  existed  had  the  question  arisen  to  be  tried  as  an 
isBae  in  a  ease.  Here,  the  court  has  assumed  the  office  of  inquisi- 
tor. This  being  the  posture  of  the  affair,  the  act  of  the  Legisbir 
tnre  authorizing  Mr.  Thatcher  to  appear  as  an  attorney  in  this 
court  is  a  sufficient  showing  upon  his  part  and  warrants  the  de- 
mand that  the  proceeding  instituted  by  the  court  as  a  separate 
case  be  forthwith  dismissed.  Whether  constitutional  or  uncon- 
stitutional, the  act  of  the  Qeneral  Assembly  confers  upon 
Thatcher  a  color  of  the  right  he  claims.  Voiced  in  the  language 
of  our  Supreme  Court : 

"The  direct  question  in  this  ease  is:  Whether  the  reputed  or 
colorable  authority  required  to  constitute  an  officer  de  facto  can 
be  derived  from  an  unconstitutional  statute  f  The  true  doctrine 
seems  to  be,  that  it  is  sufficient,  if  the  officer  holds  the  office,  un- 
der some  power  having  the  color  of  authority  to  appoint;  and 
that  a  statute  thongh  it  should  be  found  repugnant  to  the  Consti- 
tution will  give  such  color."  {Ex  parte  Strang,  21  O.  S.,  610, 
618.) 

The  duty  of  judges  and  courts  is  to  decide  cases  as  the  neces- 
sity arises.  As  said  by  the  Supreme  Court  of  the  United  States 
last  year  of  its  relation  to  Congress  under  the  Constitution : 

"This  court  has  no  veto  power  on  legislation  and  its  right 
to  declare  an  act  unconstitutional  can  only  be  exercised  when  a 
proper  case  between  opposing  parties  is  submitted  for  determina- 
tion."    (219  U.  S.,  347.) 

If  they  know  of  violation  of  law,  it  is  not  their  duty  to  be- 
come prosecutors.  Moreover,  nothing  has  more  seriously  im- 
paired the  respect  for  the  observance  of  law  than  the  constant  and 
continued  attack  upon  the  validity  of  statutes.  Citizens  consider 
themselves  authorized  to  ignore  laws  as  unconstitutional  until, 
forsooth,  they  are  advised  by  the  courts  to  obey.  Justices  of  the 
peace,  police  officers,  every  petty  functionary  in  the  state  assume 
to  declare  acts  of  the  Legislature  unconstitutional  This  atti- 
tude towards  statute  law  is  subversive  of  both  public  and  private 
rights  and  security.  A  kindred  doctrine  of  nullity  led  to  the 
Civil  War. 
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In  this  proceeding  there  is  no  proof  of  offense,  or  violation  of 
propriety  or  immoral  conduct  on  the  part  of  Thatcher  before  the 
court.  His  right  is  now  challenged  upon  evidence  that  he  has 
been  disbarred  by  the  Supreme  Court.  An  act  of  the  Legislature 
has  been  passed  for  his  relief.  These  are  the  only  facts  in  evi- 
dence before  the  court.  The  court,  therefore,  on  its  own  mo- 
tion, as  it  seems  to  me,  should  not  maintain,  but  should  forthwith 
dismiss  this  proceeding,  the  sole  purpose  of  which  is  to  question 
the  operation  of  a  statute  and  to  nullify  the  action  of  the  Legisla- 
ture by  declaring  its  act  as  unconstitutional.  On  this  occasion 
neither  the  dignity,  power  nor  orderly  procedure  of  the  court 
have  been  affected  in  any  pending  case.  The  public  order  and 
respect  for  law  require  that  this  court  shall  be  first  to  submit  to 
ostensible  authority  until  its  own  right  and  privileges  have  been 
imperiled.    That  occasion  does  not  now  present  itself. 
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or  REMAINDERS. 

Ck>nmioa  Pleas  Court  of  Hamilton  Oounty. 

Elizabeth  Glenn  Dymond  and  The  Central  Trust  &  Safe 

Deposit  Gompant,  Exeoutobs  and  Trustees  Under  the 

Will  of  Richard  Dthonp^  Deceased^  v.  Euza- 

BETH  Glenn  Dthond  et  al. 

Decided,  January  27,  1912. 

WilU—Life  EstiUe  Bequeathed  to  Widow — Terminated  by  Her'EleisHan 
to  Take  Under  the  Low — Immediate  DistrihtUion  of  the  E9tate 
Ordered,* 

The  election  by  a  widow  to  take  under  the  law,  rather  than  under  the 
will  of  her  late  husband  which  bequeathed  to  her  for  life  the  entire 
income  of  his  estate  from  every  source  derived,  accelerates  the  re- 
mainder and  causes  it  to  vest  at  once  in  accordance  with  the  terms 
of  the  will. 

Lends  N.  Gatch,  Frank  0,  Suire  and  Boy  M,  McLaughlin,  for 
plaintiffs. 
Frank  F,  Dinsmore,  contra. 
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This  action  is  prosecuted  by  the  plaintiffs  to  obtain  a  constme- 
tion  of  the  will  of  Richard  Dymond,  deceased.  The  admitted 
facts  are  that  all  the  property  of  which  the  deceased  died  seized 
came  to  him  by  purchase ;  that  the  will  in  question  is  the  valid 
last  will  and  testament  of  Richard  Dymond,  deceased;  that  the 
will  gave  to  Elizabeth  Glenn  Djrmond  a  life  estate  in  all  the 
property  of  the  deceased,  that  is,  she  was  to  have  the  income 
of  the  entire  estate  during  her  life ;  but  that  the  widow,  Eliza- 
beth Glenn  Dymond,  elected  to  take  under  the  law  and  she  is 
entitied  to  have  her  share  of  the  estate  (one-third  of  the  per- 
sonal property  and  her  dower  interest  in  the  real  estate)  dis- 
tributed to  her  at  this  time. 

The  clauses  of  the  will,  the  language  of  which  it  is  claimed  is 
uncertain  are  items  six  and  seven  of  the  will,  but  as  these  clauses 
can  not  be  properly  construed  without  reference  to  items  two. 
three  and  four,  they  are  here  set  out : 

''Item  2.  1  hereby  wiU  and  devise  to  my  beloved  wife  Eliza- 
beth Glenn  Dymond,  of  the  city  of  Cincinnati  and  state  of  Ohio, 
during  her  natural  life  the  entire  income  of  my  estate,  to  include 
the  income  from  every  part  of  my  estate  from  whatever  source 
derived.  The  said  income  to  be  paid  to  her  quarterly,  at  the 
end  of  each  quarter  after  my  decease. 

"Item  3.  I  also  will  devise  to  my  beloved  wife,  Elizabeth 
Glenn  Dymond,  during  her  natural  life,  our  family  residence  No. 
742  West  Sixth  street,  Cincinnati  Ohio.  I  also  will  and  devise 
to  her  all  our  household  goods  of  every  kind  to  dispose  of  or  dis 
tribute  in  any  manner  or  way  she  may  think  best,  including  fur 
niture,  piano,  paintings  and  statuary,  jewelry,  mirrors,  bric-a- 
brac,  etc.,  these  household  goods  shall  not  be  regarded  or  ac- 
counted for  as  part  of  my  estate  for  appraisement. 

''Item  4.  I  will  and  devise  to  my  brother,  John  Dymond  of 
New  Orleans,  my  undivided  interest  in  their  family  home  prop- 
erty No.  1305  Fourth  street  comer  of  Chestnut  street.  New  Or- 
leans, La. 

"Item  6.  I  will  and  direct  that  after  the  death  of  my  said 
wife,  that  my  executors  pay  to  St.  Paul  Methodist  Episcopal 
Church,  S.  W.  Comer  Seventh  and  Smith  streets,  Cincinnati, 
Ohio,  the  sum  of  five  thousand  dollars  ($5,000)  the  same  to  be 
invested  by  the  trustees  of  said  church  as  an  endowment  fund 
and  the  income  to  be  applied  towards  the  support  of  the  said 
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church.  This  amount  to  be  paid  as  soon  as  convenient  after  the 
death  of  my  wife,  at  the  discretion  of  my  executors  within  three 
years.  •   , 

''Item  7.  After  the  death  of  my  wife  Elizabeth  Olenn  Dy- 
mond, and  after  providing  for  all  the  payments  hereinbefore 
named,  I  will  and  devise  one-half  of  my  aforesaid  estate  then  re- 
maining to  my  brother  John  Dymond  of  New  Orleans,  and  Belair, 
state  of  Louisiana,  and  the  other  or  remaining  half  to  his  chil- 
dren then  living  and  to  the  issue  of  any  that  may  have  died,  the 
issue  of  such  deceased  child  to  take  the  share  that  such  deceased 
child  would  have  tiAen  if  then  living.  The  proportionate  divi- 
sion to  each  of  the  aforesaid  children  shall  be  as  follows,  to  Helen 
Dymond  Benedict  two-sevenths  (2-7)  to  Florence  Dymond  two- 
sevenths  (2-7)  to  John  Dymond,  Jr.,  one-seventh  (1-7)  to  Wil- 
liam Dymond  one-seventh  (1-7)  to  Richard  Dymond,  Jr.,  one- 
seventh  (1-7).  If  there  be  no  issue  to  a  deceased  child  then  the 
share  of  the  deceased  child  shall  be  distributed  to  the  brothers 
and  sisters  of  the  deceased  child,  divided  in  the  proportion  as 
named  above.** 

The  contention  of  the  plaintiffs  is  largely  based  on  the  lan- 
guage of  Items  6  a/nd  7,  or  rather  upon  the  following  words  of 
the  same,  •  •  •  *'That  after  the  death  of  my  said  wife 
•  •  •  and  the  other  or  remaining  half  to  his  children  then 
living,  and  to  the  issue  of  any  that  may  have  died. ' ' 

The  bequest  to  the  St.  Paul  Methodist  Episcopal  Church  desig- 
nated in  the  will  is,  *  *  to  be  paid  as  soon  as  convenient  after  the 
death  of  my  wife,"  etc. 

The  contention  of  plaintiffs  is  that  this  language  means  that 
the  estate  should  be  held  by  the  executors  until  the  death  of  his 
wife,  and  that  thereafter  the  Central  Trust  &  Safe  Deposit  Com- 
pany, one  of  the  plaintiffs  herein,  should  distribute  the  estate 
as  provided  in  the  will.  If  this  language  stood  alone  plaintiff's 
contention  no  doubt  would  be  the  true  construction  of  the  will. 
The  language  above  quoted  must  be  read  and  construed  with 
reference  to  other  parts  of  the  will.  The  rule  of  construction  of 
wiUs  is  that  it  is  the  duty  of  the  court  to  ascertain  and  deter- 
mine the  testator's  intention  as  expressed  in  his  will,  and  its  ap- 
plication to  existing  facts  and  circumstances  with  which  such 
intention  deals.  The  presumption  of  law  is  that  when  Mr.  Dy- 
mpnd  executed  this  will,  he  knew  the  law,  viz.,  that  his  wife  had 
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the  right  to  elect  either  to  take  under  the  law  or  under  the  will. 
Also  tiiat  he  had  in  mind  who  were  his  relatives  by  blood  and 
marriage,  and  his  duty  to  both.  Beading  the  will  as  a  whole  it 
seems  that  the  intention  of  the  testator  is  dear,  that  he  intended 
to  provide  for  his  wife  for  her  life,  and  that  all  of  his  property, 
except  a  very  small  part,  both  real  and  personal,  at  her  decease 
should  go  to  his  blood  relatives,  that  is  to  his  brother,  and  his 
brother's  children.  The.  clear  intention  of  the  testator  was  to 
create  only  a  life  estate  in  the  property  prior  to  its  vesting  in  his 
blood  relatives.  It  probably  never  occurred  to  him  that  his  wife 
would  elect  to  take  under  the  law  and  thus  terminate  such  an 
estate.  It  is  equally  clear  that  he  intended  upon  the  termination 
of  the  estate  thus  <»*eated  that  all  his  property  should  be  distrib- 
uted at  once  to  his  legatees.  There  is  no  interest  or  right,  pres- 
ent or  future,  in  any  one  else.  The  entire  beneficial  interest  of 
his  property  is  the  property  itself,  and  when  it  is  given,  posses- 
sion only  is  postponed.  A  court  of  equity  will  look  to  the  pur- 
pose of  the  postponement.  The  testator's  purpose  is  apparent. 
It  was  to  preserve  the  property  together  to  secure  the  income  of 
the  same  to  his  widow.  No  one  else  is  benefitted  in  any  way  pres- 
ent or  future  by  this  provision  and  there  is  no  other  purpose  for 
it  discernible  in  the  will  or  suggested  by  the  testator's  ci|:cum- 
stances. 

The  law  is  that  where  a  testator  creates  a  life  estate  in  his  prop- 
erty, and  the  property  is  held  for  the  purpose  of  securing  to  the 
life  tenant  the  benefit  devised  to  that  tenant,  and  no  other  in- 
tention appears  from  the  will  of  the  testator,  and  in  case  the  life 
tenant  declines  or  is  unable  by  reason  of  any  1^^  incapacity  to 
accept  under  the  terms  of  the  will,  the  life  estate  will  be  said  to 
terminate  and  the  period  of  payment  will  be  accelerated.  In 
other  words,  the  termination  of  the  life  estate  wiU  determine  the 
time  of  distribution  of  the  remainder. 

The  doctrine  of  acceleration  of  remainders  has  been  univer- 
sally applied  by  the  courts  and  upheld  by  the  Supreme  Courts  of 
many  states. 

In  the  case  of  Holdren,  Admr.,  et  al  v.  Hcldren  et  al,  78  0.  S.. 
276,  the  court  say: 
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'^  Under  the  doctrine  of  acceleration  of  remainders  a  devise  to 
A  for  life,  and  at  his  death  to  B,  is  to  be  read  as  a  limitation  of  a 
remainder,  to  take  effect  in  every  event  which  removes  the  prior 
estate  ont  of  the  way ;  but  this  doctrine  rests  on  the  presumed  in^ 
tention  of  the  testator  and  will  be  applied  only  when  promo- 
tive of  his  intention/* 

The  case  of  Lainson  v.  Lainson,  18  Beav.,  1.  decided  by  Sir 
John  Romilly,  announces  the  same  doctrine.     The  court  say: 


(< 


The  question  is  whether  this  creates  an  intestacy  or  an  accel- 
eration of  the  estate  to  the  son  of  John  Lainson;  and  I  am  of 
opinion  that  it  is  an  acceleration  of  the  estate  to  the  son  and  not 
an  intestacy.  I  have  looked  carefully  at  the  authorities,  and  I  am 
unable  to  distinguish  the  case  where  a  person  gives  an  estate  to 
another  and  that  fails,  from  the  case  where  the  testator  himself, 
directs  that  it  shall  fail;  and  although,  the  expression  used  is 
that  the  estate  to  the  son  of  John  Lainson  is  only  to  take  effect 
*from  and  after  John  Lainson 's  decease,'  I  am  of  opinion  that  the 
meaning  is  'from  and  after  the  determination  of  his  estate  by 
death  or  otherwise. '  In  deciding  thus,  I  fulfill  the  intention  of 
the  testator.  It  is  expressly  stated  in  the  will  that  the  testator 
did  not  intend  the  son  to  take  the  estate  in  addition  to  the  an- 
nuity (which  he  would  do  if  I  were  to  hold  there  was  an  intes- 
tacy), but  in  lieu  of  it,  the  result  is  that  I  must  make  a  declara- 
tion that  there  is  an  acceleration  of  the  estate  to  the  eldest  son 
of  John  Lainson. ' ' 

The  doctrine  of  acceleration  of  remainders  has  been  pronounced 
by  many  courts,  and  uniformly  when  the  intention  can  be  ascer- 
tained from  the  will  and  that  intention  was  that  the  possession 
of  the  estate  was  postponed  only  for  the  purpose  of  the  life  es- 
tate, the  doctrine  of  acceleration  applies. 

In  the  case  of  Shulz's  Estate,  113  Mich.,  592,  the  court  say  at 
593 : 

* '  The  life  estate  in  the  widow  was  as  effectually  terminated  by 
her  election  as  it  could  be  by  her  death.  The  will  makes  no  pro- 
vision for  the  care  and  control  of  the  estate  in  the  event  that  the 
life  estate  should  be  terminated  by  the  election  of  the  widow." 

In  the  case  at  bar  no  provision  is  made  in  the  will  for  the  care 
and  control  of  the  estate  between  the  termination  of  the  life 
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estate  and  the  death  of  the  widow.  In  the  absenoe  of  sadi  a  pro- 
vision, I  must  apply  the  doctrine  of  acceleration. 

The  only  other  question  contended  for  by  plaintiffs  is  that 
part  of  the  will  which  proiddes,  "the  remaining  half  to  his  chil- 
dren then  li^ng,  and  to  the  issue  of  any  that  may  have  died." 

Counsel  for  plaintiffs  argues  that  this  means  that  the  estate 
shall  be  held  by  the  executors  until  the  death  of  the  widow.  His 
reason  is  that  it  is  not  clear  from  the  will  whether  the  testator 
intended  that  his  property  should  go  to  his  nephews  and  nieces, 
or  whether  it  should  go  to  the  children  of  such  nephews  and  nieces. 
It  vrould  be  hard  to  reach  such  a  conclusion  from  the  terms  of 
the  will.  It  has  been  determined  that  language  similar  to  that 
used  in  this  will  does  not  create  any  contingency  whatever. 

In  the  case  of  8maU  v.  Marburg,  77  Md.,  11,  the  language  of 
the  will  was,  in  case  of  the  death  of  either  of  his  said  brothers 
the  share  of  said  residue  bequeathed  to  him  was  to  go  to  his  chil- 
dren. The  court  in  construing  that  will  uses  the  following  lan- 
goage: 

''That  the  words  'in  case  of  death  of  either  of  my  said  broth- 
ers' imported  no  ccmtingency  whatever,  and  the  title  to  the  pro- 
ceeds of  the  sale  of  the  testator's  house  vested  in  the  residuary 
legatees  at  the  time  of  the  renunciation  of  the  widow,  and  the 
title  to  the  other  property  embraced  in  the  residuum  vested  in 
them  at  the  death  of  the  testator." 

The  evident  intention  of  the  testator  was  that  the  title  and 
beneficial  interest  in  the  property  should  immediately  vest  in 
his  brother  and  his  brother's  children,  but  in  case  the  wife 
elected  to  take  under  the  will  and  in  case  of  the  death  of  any  of 
the  testator's  nephews  and  nieces,  he  directed  how  the  estate 
should  go  in  that  event.  The  will  does  not  mean  that  the  prop- 
erty  was  to  be  held  and  given  to  the  issue  of  such  nephews  and 

nieces. 

In  the  case  of  Yeaion  v.  Roberts,  8  Foster  (N.  H.),  459,  it  is 
held: 

"Where  there  is  a  devise  or  a  legacy  to  several  in  succession, 
it  does  not  lapse  by  the  incapacity  or  refusal  of  the  first  devisee 
or  legatee  to  take,  but  passes  to  him  next  in  succession." 
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Also  in  the  case  of  Holderby  v.  Walker,  56  N.  C,  48,  the  court 
held: 

*' Where  a  husband  willed  his  whole  estate  to  his  widow  for 
life,  with  remainders  over,  upon  the  expiration  of  such  life 
estate,  and  the  widow  dissenting  from  the  will  took  a  third  of 
the  estate,  it  was  held  that  the  remainders  limited  of  the  other 
two- thirds  vested  in  possession  immediately." 

I  am  of  the  opinion  that  the  election  of  the  widow,  Elizabeth 
Glenn  Dymond,  to  take  under  the  law,  terminated  the  life  es- 
tate, and  on  said  termination  of  the  life  estate  $5,000  vested  im- 
mediately in  the  St.  Paul  Methodist  Episcopal  Church,  southwest 
corner  of  Seventh  and  Smith  streets,  Cincinnati,  Ohio;  and  one- 
half  of  the  remainder  vested  immediately  in  John  Dymond,  and 
the  remaining  one-half  in  the  children  of  John  Dymond  named 
in  the  will  and  made  parties  hereto. 

A  decree  ordering  distribution  according  to  this  finding  will 
be  entered. 
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AmJCATKM  or  THE  RSnftBNDUM  ACT. 

Common  Pleas  Court  of  Cuyahoga  County. 

Georoe  Postna  v.  City  op  Lakewood  bt  au 

Decided,  March  2,  1912. 

Jfaiitctpa/  Initiative  and  Referendum — Application  of,  to  Ordmanees 
PoMMed  hy  o  yniage  upon  Becoming  a  City — Uncertainty  at  to  Cer- 
tain Features  of  the  Act — Evidently  Made  a  Law  Without  Intent 
to  Make  it  Effective — Sections  ^XZI-l-trS,  P.  ^  A.  Amno.  Generai 
Code, 

Ordinances  creating  police  and  fire  departments  for  a  village  which  has 
been  advanced  to  the  grade  of  a  city  are  ordinances  providing  f6r 
the  exptfiditnre  of  money,  and  are  therefore  subject  to  the  raCeren- 
dum  provided  by  the  Croaser  act,  and  do  not  become  effective  for 
sixty  days  after  passage. 

Baboock,  3. 

The  plaintiff  seeks  a  temporary  injunction  restraining  the  city 
of  Lakewood.  John  D.  Coffinberry,  its  mayor.  Byron  M.  Cook, 
auditor,  and  Louis  R.  Smith,  treasurer,  from  paying  Robert 
Bowie  and  four  other  persons  recently  appointed  to  positions  in 
the  police  and  fire  departments  of  the  city  of  Lakewood,  in  the 
place  of  B.  F.  Woods  and  others  who  have  been  attempted  to  be 
displaced  by  the  director  of  public  safety  of  said  city  from  the 
positions  in  said  departments  theretofore  held  by  them. 

Lakewood  was  a  village  until  February,  1911,  since  which 
time  it  has  been  a  city,  having  been  advanced  to  that  position  by 
reason  of  population  as  determined  by  the  last  federal  census. 

On  January  15th,  two  ordinances  were  passed,  one  with  refer- 
ence to  the  creation  of  a  police  department,  wherein  a  chief  of 
police  and  patrolmen  were  provided  for.  and  the  other  having 
reference  to  the  creation  of  positions  in  the  fire  department  of  the 
city.  Plaintiff  denies  the  regularity  of  the  appointments  under 
these  ordinances  of  January  15th,  and  prays  for  an  injunction 
restraining  the  officers  of  the  city  from  issuing  any  orders  or 
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warrants,  or  in  any  manner  making  payment  to  said  appointees 
under  the  ordinances,  of  any  funds  of  the  city. 

Section  3497  of  the  General  Code  provides  for  the  classifica- 
tion of  municipal  corporations,  and  says  that  municipal  corpora- 
tions which  at  the  last  federal  census  had  a  population  of  five 

■ 

thousand  or  more  shall  be  cities. 

Section  3499  of  the  General  Code  provides  that  officers  of  a 
village  advanced  to  a  city,  or  of  a  city  reduced  to  a  village,  shall 
continue  in  office  until  succeeded  by  the  proper  officers  of  the 
new  corporation  at  the  next  regular  election ;  and  the  ordinances 
thereof  not  inconsistent  with  the  laws  relating  to  the  new  cor- 
poration shall  continue  in  force  until  changed  or  repealed. 

It  is  not  controverted,  I  believe,  that  the  word  ** officers"  in  this 
section  refers  to  elective  officers. 

Section  4488  of  the  General  Code  is  as  follows  t 

''To  prevent  the  stoppage  of  public  business,  or  to  meet  ex- 
traordinary exigencies,  as  provided  in  this  title,  the  mayor  may 
make  temporary  appointments." 

Section  4227-1,  2  and  3,  known  as  the  Grosser  act,  provides 
for  municipal  initiative  and  referendum.  It  is  contended  by  the 
plaintiff  that  per  force  of  this  section  the  ordinances  of  January 
15th  are  not  yet  operative,  and  that  the  appointments  thereunder 
are  therefore  iregular  and  illegal;  consequently. that  no  public 
money  can  be  appropriated  to  the  payment  of  salaries  to  such  ir- 
regular appointees  at  the  present  time. 

It  will  be  observed  that  the  ordinance  as  regards  the  police  in- 
volves the  creation  of  offices  which  did  not  theretofore  exist, 
since  the  village  only  had  a  marshal,  whereas  the  city  of  Lake- 
wood,  which  has  succeeded  the  village,  is  to  be  furnished  with  a 
police  system  having  a  chief  of  police  and  other  officers. 

It  becomes  necessary,  then,  to  examine  and  determine  the  mean- 
ing of  the  initiative  and  referendum  statute,  in  so  far  as  it  is  in- 
volved in  the  question  at  bar. 

The  first  sub-section  provides  for  the  initiative,  and  includes 
within  its  provision  "ordinances  providing  for  and  declaratory 
of  any  and  alt  powers  of  government  which  the  General  Assembly 
has  delegated  or  may  hereafter  delegate  to  any  municipal  cor- 
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porstioii,  in  aeeordanee  with  the  proTuioiiB  of  the  Coiutitiition 
and  all  repealing  ordinanees." 

Thia  langnage  wonld  seem  to  be  the  moat  comprdbenaive  poo- 
sible  to  be  naed. 

Snb-aeetion  2  ia  divided  into  two  paragrapha,  the  firat  one 
providing  for  a  ref eiendnm  within  thrity  daya,  bat  without  any 
proriaion  that  the  ordinance  or  other  meaaore  shall  be  in  abey- 
ance and  not  become  effectire  at  onee.  The  second  paragnqph  of 
that  aection  proYides  for  ordinances  and  other  measores  which 
may  be  referended  at  any  time  within  sixty  days;  and  that,  dar- 
ing the  interim,  the  ordinance  or  measnre  shall  not  become  effec- 
tiTe  in  lesa  than  sixty  days  after  its  paasage.  Sab-aection  3  pro- 
videa  for  all  other  acta  of  the  conneil  not  incladed  among  thoae 
q>ecified  in  Section  2.  These  are  to  remain  inoperative  for  aixty 
days  after  passage,  and  are  sabject  to  the  referendom.  with  this 
exception,  that  aa  to  sach,  if  declared  emergen<7  mieasares  and 
they  receive  a  three-foortfaa  majority  in  conneil,  they  may  go  into 
effect  immediately,  and  remain  in  effect  nntil  repealed  by  the 
coancil  or  by  direct  vote  of  the  people. 

If  we  were  permitted  to  go  oatside  of  the  record  and  consider 
the  political  maneavers  which  attend  law-making,  we  wonld  know 
that  there  is  no  legislative  intent,  held  either  by  the  Ckneral 
Aasembly  or  any  member  of  it,  expressed  in  this  law.  the  fact 
being  that  it  waa  pat  into  the  shape  it  is  for  the  same  reason  that 
cannon  are  spiked  so  aa  to  render  them  nseless.  Bat  we-  are  not 
permitted  to  indalge  in  these  soarccs  of  information,  bat  are 
compelled  to  take  the  law  as  it  reads  and  give  meaning  to  it  where 
possible. 

The  two  paragraphs  of  sab-aection  2  give  a  list  of  the  things 
which  may  be  referended  nnder  certain  forms  and  prooednre. 
In  so  many  respects  do  they  resemble  each  other  in  phraaeology 
bat  not  in  operation,  that  with  both  in  mind  it  is  easy  to  see  that 
the  first  paragraph  provides  for  ordinances  (1)  granting  a  fran- 
chiae,  (2)  creating  a  right,  (3)  involving  the  expenditore  of 
money,  and  (4)  exercising  any  other  power  delegated  to  sach 
monicipal  corporation. 

Leaving  oat  the  general  clansc  jast  qaoted,  all  the  others  are 
in  the  aecond  paragraph  of  the  aection,  with  the  f oUowing  added : 
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^'conf  erring,  extending  or  renewing  a  ri^t  to  a  nae  of  streets,  or 
requiring  the  use  of  the  streets  for  water,  gas,  eleetridty,  tel- 
ephone, telegraph,  power  of  street  railway,  or  other  public  or 
quasi-public  utility." 

To  the  extent  anything  is  enumerated  in  the  second  paragraph 
that  is  not  in  the  first,  to  that  extent  the  time  is  extended  to  six^ 
days;  and  as  to  sndi,  the  ordinance  does  not  become  effective 
within  sixty  days.  As  to  such  as  are  in  the  first  paragraph 
and  not  in  the  second,  there  is  no  provision  extending  their  go- 
ing into  effect,  nor  can  the  referendum  or  the  right  of  referendum 
extend  beyond  thirty  days  before  the  filing  of  the  petition.  The 
expression  ''or  exercising  any  other  power  delegated  to  such 
municipal  corporation''  I  think  should  be  read  and  construed 
under  the  rule  ejusdem  generis,  which  is  defined  as  follows: 

"It  is  a  rule  of  interpretation  sometimes  called  Lord  Tenter- 
den's  Rule,  that  where  a  statute  or  other  document  enumerates 
several  classes  of  persons  or  things,  and  immediately  following 
a  class  with  such  enumeration  the  clause  embraces  'other/  will 
generally  be  read  as  'other  such  like,'  so  that  persons  or  things 
therein  comprised  may  be  read  as  ejusdem  generis  with  and  not 
of  a  quality  different  from  those  specifically  enumerated. 
•  •  •  And  general  words  following  particular  and  specific 
words  must  ordinarily  be  confined  to  things  of  the  same  kind  as 
those  specified."    Bishop's  Written  Laws,  Section  245. 

It  is  true  that  this  rule  is  not  to  be  employed  in  any  case  to 
defeat  the  plain  intent  of  the  GeneralAssembly,  but  I  think  it 
applicable  here. 

There  are  some  things  in  the  second  paragraph  that  are  not 
included  in  the  first.  What  is  left  for  subnsection  3  under  the 
phrase  "all  other  acts  of  city  council  not  included  among  those 
specified  in  Section  2  of  this  act,"  it  is  diflScult  if  not  impossible 
to  say.  If  I  were  compelled  to  give  meaning  to  all  of  these  pro- 
visions, I  should  give  up  the  task  in  hopeless  despair,  but  I  have 
only  to  apply  this  statute  to  the  particular  case  at  bar;  and  it 
seems  sufScient  for  me  to  say  that  when  Lakewood  became  a 
city  and  it  had  to  create  a  police  department,  and  to  that  end 
passed  an  ordinance  on  the  15th  of  January  creating  the  office 
of  chief  of  police  and  the  offices  of  subordinate  policemen,  giv^ 
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ing  to  them  a  salary,  that  sach  ordinance  "inTolTed  the  expendi- 
ture of  money."  Snrely  the  creation  of  an  office  with  a  salar}- 
involTes  an  expenditure  of  money  to  pay  the  salary;  and  lan- 
guage can  not  be  plainer  than  that  for  sixty  days  such  ordinance 
does  not  go  into  effect.  With  the  consequences  of  this  delay,  the 
court  has  no  concern. 

Section  4488  provides  for  temporary  appointments  to  prevent 
the  stoppage  of  public  business,  but  it  is  not  claimed  that  these 
appointments  were  made  under  that  section.  Until  the  lan- 
guage of  this  statute  is  changed,  there  will  be  no  way,  I  think,  to 
interpret  or  construe  it  except  to  apply  the  cases  to  it  as  they 
come  up,  and  leave  the  rule  of  interpretation  to  be  gathered  from 
the  line  which  the  interpretation  makes  as  the  cases  array  them- 
selves in  the  adjudications  which  result. 

I  only  decide  in  this  matter  that  these  ordinances  involve  the 
expenditure  of  money,  and  they  are  not  in  force  for  sixty  days 
from  January  15th.  In  the  meantime  I  think  there  is  no  au- 
thority to  apply  public  moneys  to  the  salaries  which  are  provided 
for  the  offices  which  these  ordinances  seek  to  establish. 

■ 

The  suggestion  is  made  that  the  interpretation  which  seems  to 
be  involved  in  this  decision  would  so  tie  up  the  hands  of  city 
government  as  that  the  regular  department  officials  can  not  be  paid 
under  the  appropriation  ordinances  which  are  monthly  passed. 
I  do  not  think  these  involve  the  expenditure  of  money.  They 
simply  appropriate  that  which  is  already  set  apart  to  the  pur- 
pose, and  are  the  only  means  of  making  payment  of  obligations 
already  existing;  and  instead  of  involving  the  expenditure  of 
money,  they  simply  involve  a  process  of  appropriating  it  to  the 
purposes  to  which  it  is  already  set  apart  and  bound  in  law  to  be 
devoted. 

That  there  are  many  inconveniences  attendant  upon  this  stat- 
ute, no  matter  how  interpreted,  can  not  be  denied ;  but  the  relief 
seems  to  be  with  the  Legislature,  and  not  with  the  courts.  There 
is  only  one  other  way  in  which  I  can  find  a  means  of  escape*  from 
the  embarrassment  entailed  by  this  statute,  and  that  would  be 
by  declaring  it  void  for  uncertainty.  I  do  not  find  in  works  on 
interpretation  any  rule  of  that  idnd.  The  General  Assembly 
must  have  meant  something  by  this  statute,  and  it  is  for  the 
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court  to  determine  and  declare  what  it  was.  I  have  done  so  in 
part,  and  in  part  only,  throwing  in  some  soggestions  for  what- 
ever they  may  be  worth. 

Temporary  injunction  is  granted. 


LEVY  ON  PBItSONAL  EARfiNGS. 

Common  Pleas  Court  of  Franklin  County. 

Babbow  v.  WnJiTAMfi. 
Decided,  March,  1912. 

Aitachment^Buificiency  of  Affidavit  in  Support  of— Where  the  Proceed- 
ing ie  Directed  Against  Pereonal  Eamings-^Neceseary  AlUgaUone 
to  Exempt  Ninety  Per  Cent,  of  Eaminge  for  Berviceg  Rendered  wUh- 
in  Three  Monthe, 

1.  An  affidavit  in  support  of  a  proceeding  in  attachment  on  a  dalm 

for  necessarieB,  where  directed  against  more  than  ten  per  cent  of 
personal  earnings  of  the  defendant  for  services  rendered  within 
three  months,  is  insufficient  when  it  is  not  alleged  that  the  defend- 
ant is  not  the  head  or  support  of  a  family  or  in  good  faith  the  sup- 
port of  a  widowed  mother. 

2.  ▲  married  man  who  is  living  apart  from  his  family  and  not  sup- 

porting them,  is  not  entitled  to  the  benefit  of  the  statute  ezemptiog 
ninety  per  cent,  of  his  earnings  from  attachment 

B.  B.  Barcus,  for  plaintiff. 
Chas.  B.  DoU,  contra. 

BiGOBB,  J. 

Motion  to  dissolve  attachment  on  appeal  from  the  decision  of 
a  justice  of  the  peace,  refusing  to  sustain  such  motion. 

It  is  claimed  that  the  aflSdavit  for  attachment  is  insuflflicient  and 
that  the  facts  stated  therein  are  untrue.  In  my  opinion  this  affi- 
davit is  insufficient  under  the  statute.  The  affidavit  reads  as  fol- 
lows, omitting  the  caption : 


NISI  PRinS  BEPOBTS— NEW  SBBIE&  519 

IfU.]  Barrow  t.  WiUluiis. 

''The  said  plaintiff,  LilUaB  Barrow,  being  dxjJj  awom,  aaya 
that  she  is  the  said  plaintiff,  and  that  said  defendant  is  jnstlj 
indebted  to  said  plaintiff  for  necessaries,  to-wit:  board  and  lodg- 
ing and  provisions;  that  the  said  claim  is  jnst;  that  she  believes 
that  plaintiff  ongfat  to  recover  thereon  the  amount  of  $50;  that 
the  property  son^t  to  be  attached  is  not  exempt  from  exeeation, 
and  it  is  the  personal  eamingB  of  said  defendant  for  services  ren- 
dered within  three  months  prior  to  the  eommeneement  of  this  ae- 
tion,  and  is  sought  to  be  attached." 

This  is  followed  by  averments  concerning  the  indebtedness  of 
the  garnishee  to  the  defendant  which  are  not  material  to  the 
question  here  involved. 

The  affidavit  discloses  that  the  money  sought  to  be  attached 
is  the  personal  earnings  of  the  defendant  for  services  rendered 
within  three  months  prior  to  the  commencement  of  the  action 
before  the  justice  of  the  peace.  It  is  not  stated  that  the  defend- 
ant is  not  the  head  or  support  of  a  family,  nor  in  good  faith  the 
support  of  a  widowed  mother,  but  it  is  stated  that  the  daim  is  for 
necessaries,  and  it  is  the  contention  of  plaintiff's  counsel  that  this 
is  the  only  averment  necesBary.  In  this  view  I  can  not  concur. 
The  statute.  Section  10253,  P.  &  A.  Anno.  Qeneral  Code,  provides 
that: 

''Except  as  hereinafter  provided,  the  plaintiff  shall  have  an 
order  of  attachment  against  property  of  the  defendant  in  a  civil 
action  before  a  justice  of  the  peace  for  the  reoovery  of  money  be- 
fore or  after  its  commencement,  when  there  is  filed  in  his  office 
an  affidavit  of  the  plaintiff,  his  agent  or  attorney,  showing  the 
nature  of  the  claim,  that  it  is  just,  the  amount  Uie  affiant  be- 
lieves the  plaintiff  ought  to  recover,  and  that  the  property  sought 
to  be  attached  is  not  exempt  from  execution.  If  attachment  of 
the  personal  earnings  of  the  defendant  be  sought,  the  affidavit 
must  also  state  that  he  is  not  the  head  or  support  of  a  family, 
nor  in  good  faith  the  support  of  a  widowed  mother  wholly  de- 
pendent upon  him  for  support,  or  that  such  earnings  are  not 
for  services  rendered  within  three  months  before  the  action  was 
begun,  or  that,  if  earned  within  that  time,  they  amount  to  more 
than  $150,  and  only  the  excess  over  that  amount  is  sought  to  be 
attached,  or  that  the  claim  sued  on  is  for  work,  labor  or  neces- 
saries, and  except  in  cases  for  such  claims,  the  existence  of  one 
or  more  of  the  following  particulars:" 
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These  particulars  are  nine  in  number.  Following  the  enumera- 
tion of  these  particulars  the  statute  further  provides: 

^'No  attachment  shall  issue  by  virtue  of  this  chapter  against 
the  personal  earnings  of  any  defendant  for  services  rendered  by 
such  defendant  within  three  months  before  the  commencemoit 
of  the  action,  or  the  issuing  of  the  attachment,  unless  the  de- 
fendant is  not  the  head  or  support  of  a  family,  or  unless  the 
amount  of  such  earnings  exceeds  $150,  and  then  only  as  to  the 
excess  over  that  amount,  or  unless  the  claim  is  one  for  neces- 
saries, and  then  for  only  ten  per  cent,  of  such  personal  earnings. '' 

Considering  these  provisions  together,  it  is  plain  that  in  case 
the  defendant  is  the  head  or  support  of  a  family,  or  in  good 
faith  the  support  of  a  widowed  mother  wholly  dependent  upon 
him  for  support,  no  attachment  can  lawfully  be  issued  against 
his  earnings  for  the  period  of  three  months  prior  to  the  com- 
mencement of  the  action,  except  to  the  extent  of  ten  per  cent, 
thereof.  It  is  not  stated  in  the  affidavit  that  it  is  sought  to  at- 
tach only  ten  per  cent,  of  his  earnings,  and  it  must,  therefore, 
be  presumed,  and  it  is  admitted  in  argument,  that  they  are  seek- 
ing to  attach  more  than  ten  per  cent,  of  his  wages.  There  be- 
ing no  statement  to  the  contrary,  it  must  be  assumed  that  he  is 
or  may  be  the  head  or  support  of  a  family  or  in  good  faith  the 
support  of  a  widowed  mother  wholly  dependent  upon  him  for 
support.  When  the  affidavit  states  that  the  defendant  is  not  the 
head  or  support  of  a  family,  etc.,  then  all  of  his  wages  may  be 
attached,  hut  if  that  statement  be  not  contained  in  the  affidavit, 
then  it  will  be  presumed  that  he  is  the  head  and  support  of  a 
family,  and  in  such  case  it  must  be  stated  that  only  the  excess 
over  $150,  earned  within  the  three  months  prior  to  the  com- 
mencement of  the  suit,  is  sought  to  be  attached,  or  that  the  claim 
is  one  for  work,  labor  or  necessaries,  and  that  only  ten  per  cent, 
of  his  wages  is  sought  to  be  attached. 

The  statute  provides  that  when  it  is  sought  to  attach  the  per- 
sonal earnings  of  the  defendant,  that  in  addition  to  the  state- 
ments necessary  in  the  case  of  attachment  of  other  property, 
either  one  of  three  additional  statements  is  necessary,  and  the 
last  is  that  the  claim  is  for  work,  labor  or  necessaries.    But  this 
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proTisioii  of  the  statnte  must  be  read  in  connection  with  the  fur- 
ther provision  at  the  end  of  the  section  that  no  attachment  shall 
be  issued  upon  this  ground  against  the  personal  earnings  of  any 
defendant  for  services  rendered  within  three  months  before  the 
commencement  of  the  action  or  the  issuing  of  an  attachment  ex- 
cept to  the  extent  of  ten  per  cent,  of  his  earnings. 

It  is  to  be  observed  that  the  statute  does  not  provide  that  it 
shall  be  sufficient,  in  case  personal  earnings  are  sought  to  be  at- 
tached, to  state  that  the  claim  is  for  work,  labor  or  necessaries. 
It  simply  provides  that  in  addition  to  the  statements  therein 
made  necessary,  it  shall  also  be  stated  as  follows,  and  the  mere 
statement  that  the  claim  is  for  necessaries  is  not  sufficient  when 
taken  in  connection  with  the  further  statement  that  no  attach- 
ment shall  issue  upon  such  ground  except  for  ten  per  cent  of 
his  earnings.  The  affidavit  must  show  the  right  to  an  attach- 
ment^ and  if  this  affidavit  is  to  be  considered  sufficient,  then  the 
entire  earnings  of  a  defendant  who  is  the  head  and  support  of 
a  family  down  to  the  commencement  of  the  action  may  be  at- 
tached. 

Nor  is  the  statement  that  the  earnings  are  not  exempt  from 
execution  sufficient  to  cure  the  defect.  The  personal  earnings  of 
a  defendant  who  is  the  head  and  support  of  a  family  for  the 
three  months  prior  to  the  commencement  of  the  action  are  only 
exempt  from  execution  conditionally  by  Section  11725.  They 
are  only  exempt  from  execution  when  it  is  made  to  appear  by 
affidavit  of  the  debtor  or  otherwise  that  they  are  necessary  for 
the  support  of  his  family.  If  the  claim  is  for  necessaries,  then 
ninety  per  cent,  of  his  earnings  only  shall  be  exempt  upon  his 
making  such  a  showing ;  if  he  can  not  make  such  a  showing,  then 
it  would  appear  from  the  provisions  of  that  section  that  they 
are  not  exempt  from  execution.  By  the  provisions  of  Section 
10253,  however,  no  attachment  can  issue  against  the  personal 
earnings,  for  three  months  prior  to  the  commencement  of  the 
suit,  of  one  who  is  the  head  and  support  of  a  family  on  a  claim 
for  necessaries  except  to  the  extent  of  ten  per  cent,  thereof 
whether  they  are  or  they  are  not  necessary  to  the  support  of  the 
debtor  and  his  family.  •  For  the  reasons  stated,  I  conclude  that 
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the  affidavit  is  insufficient,  and  for  that  reason  the  attachment 
must  be  discharged. 

As  to  the  question  whether  a  married  man  who  is  living  apart 
from  his  family  and  not  supporting  them  is  entitled  to  the  bene- 
fit of  the  statute,  I  am  of  opinion  the  decision  of  the  justice  of 
the  peace  that  he  was  not  entitled  to  the  benefit  of  the  statute  is 
correct.  This  exemption  from  attachment  of  the  wages  of  one 
who  is  the  head  and  support  of  a  family  is  only  intended  for  the 
benefit  of  his  family,  and  if  he  is  not  supporting  his  family  I  see 
no  reason  for  extending  to  him  the  protection  of  the  statute. 
This  section  of  the  statute  is  found  within  Part  3  of  Ihe  Gen- 
eral Code,  and  the  provisions  of  all  sections  contained  therein 
are,  by  virtue  of  Section  10214,  General  Code,  "To  be  liberally 
construed  in  order  to  promote  its  object  and  assist  the  parties 
in  obtaining  justice." 

It  can  hardly  be  said  that  it  would  be  promotive  of  the  object 
of  this  provision  of  the  statute,  which,  as  I  have  said,  is  intended 
to  protect  the  members  of  the  family  of  one  who  is  supporting 
his  family  to  extend  its  provisions  to  one  who  is  not  supporting 
his  family.  It  is  true  the  statute  reads,  "one  who  is  the  head  or 
support  of  a  family,"  but  in  this  part  of  the  General  Code  "or" 
may  be  read  "and"  by  virtue  of  the  provisions  of  Section  10213 
when  the  sense  requires  it,  and  I  am  satisfied  that  "or"  should 
here  be  read  "and,"  for  its  object  and  purpose  is  to  exempt 
from  attachment  the  earnings  for  the  benefit  of  the  family,  and 
as  I  have  said,  I  can  see  no  reason  for  extending  its  provisions 
to  one  who  is  only  nominally,  but  not  really,  the  head  of  a  family. 
Of  course  I  have  no  doubt  that  if  a  man  is  supporting  his  family, 
that  the  fact  that  he  may  be  living  apart  from  them  would  not 
deprive  them  of  the  right  to  the  exemption.  But  if  he  is  living 
apart  from  his  family  and  furnishing  no  support  to  the  family, 
then,  in  my  opinion,  he  is  not  within  the  meaning  of  the  statute 
the  head  and  support  of  the  family,  and  should  be  treated  as  a 
single  man  in  so  far  as  his  right  to  exemption  of  his  wages  from 
attachment  is  concerned. 
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ooranucnoN  or  ounnancb  pnoHDmNG:  erbction  or  a 

ILACKSMITH  SHOP  M  A  USOMmCft  MSTftlCT. 

Common  Pleaa  Court  of  Hamilton  County. 

HowABD  M.  Let  st  al  v.  Denis  F.  Cash^  Dibegtob  of  Pdbuc 

Safety^  ET  al. 

Decided,  April  25,  1912. 

Muuicipal  CorporaHon9 — Control  of  Council  over  Erection  of  Buildinof 
— LiwUted  to  Plan  and  Material— Intended  Umc  Not  Ground  for  Re- 
fuHng  a  Permit— Blacksmith  Shops  in  Residence  Districts-^Elimir 
nation  of  Ohjectiondble  Features  by  Modem  Methods— Ordinance 
Presumed  to  Embody  a  Vaiid  Legislative  Intent-^Injunction. 

1.  It  iB  not  within  the  powers  of  a  municipal  council,  under  Section  3636, 

P.  4  A.  ijuio.  General  Code,  to  authorize  the  huilding  commissioner 
to  refuse  a  permit  to  erect  a  huilding,  lawful  in  material  to  be  used 
and  in  plans  and  method  of  construction,  and  not  in  itself  a  nuis- 
ance, on  the  ground  of  its  contemplated  use;  and  where  application 
is  made  for  a  permit  to  erect  a  building  of  a  lawful  character,  the 
duty  of  the  building  commissioner  is  purely  ministerial  and  man- 
datory. 

2.  The  presumption  of  a  YaUd  legislative  intent  requires  that  Section 

452  of  the  codified  ordinances  of  Cincinnati,  iH-ohibiting  the  erection 
of  a  blacksmith  shop  within  a  square  in  which  two^irds  of  the 
buildings  are  used  as  resid^ices,  unless  consent  is  given  in  writing 
by  two-thirds  of  all  the  property  owners  within  the  square,  t>e  con- 
strued as  applying  to  the  use  to  which  the  building  is  to  be  de- 
voted, and  tile  word  "erected"  will  be  understood  to  apply  to  the 
putting  in  place  of  the  appliance  neoessary  for  carrying  on  the 
work  of  blacksmithing. 

David  Davis  and  Frank  E.  Wood,  for  plaintiffis. 
Alfred  Bettman  and  J.  W.  Weinig,  City  Solicitors,  contra. 

Hunt,  J. 

Plaintifi&3  allege  that  they  are  the  owners  of  a  leasehold  with 
privilege  of  purchase  in  certain  lots  in  the  city  of  Cincinnati; 
that  in  December,  1911,  they  applied  for  and  obtained  a  permit 
trcm  the  ccnnmissioner  of  buildings  of  said  city  to  erect  a  *'one- 
stcny  factory  building"  upon  said  lota,  were  proceeding  to  erect 
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said  building,  and  have  incurred  expenses  for  labor  and  material 
therefor;  that  said  commissioner  and  the  director  of  public  serv- 
ice threaten  and  are  about  to  revoke  said  permit,  to  the  irrepar- 
able loss  of  plaintiffs;  wherefore  they  ask  that  defendants  be  re- 
strained from  revoking  said  permit.  A  temporary  injunction  wajs 
granted,  and  defendants  now  move  for  the  dissolution  of  such 
injunction. 

The  evidence  heard  thereon  discloses  that  the  building  commis- 
sioner is  about  to  revoke  said  permit  under  Section  347  of  the 
codified  ordinances  of  Cincinnati,  claiming  that  the  building 
which  plaintiffs  are  about  to  construct  is  to  be  used  as  a  black- 
smith shop,  in  violation  of  Section  452  of  such  codified  ordi- 
nances, which  provide  that: 

"No  •  •  *  blacksmith  shop  •  •  •  shall  be  erected 
in  any  block  or  residence  square,  in  which  said  block  or  residence 
square  two-thirds  (2-3)  of  the  buildings  thereon  are  used  for  resi- 
dence purposes,  without  the  written  consent  of  the  owners  of 
two-thirds  (2-3)  of  all  the  property  in  such  block  or  square  im- 
proved or  used  for  residence  purposes,  that  the  property  of  such 
person,  company  or  corporation  may  be  used  for  any  of  the  pur- 
poses above  mentioned;  said  consent 'shall  be  filed  with  the  com- 
missioner of  buildings.'* 


Section  576  makes  a  violation  of  any  of  the  provisions  of  the 
title  of  which  Section  452  is  a  part,  a  misdemeanor  punishable 

by  fine. 

The  evidence  shows  that  plaintiffs  intend  to  use  the  building 
under  construction  for  the  purpose,  not  of  casting  or  forging 
structural  iron,  but  for  the  purpose  of  handling  such  iron,  by  pre- 
paring it  for  use,  boring  it  for  riveting  and  riveting  it,  and  for 
the  purpose  of  shaping  and  putting  together  architectural  iron 
work.  Riveting,  boring,  cutting  and  shaping  machines  operated 
by  compressed  air  are  expected  to  be  used ;  also  a  gas  furnace  for 
the  purpose  of  heating  rivets  which  are  expected  to  be  headed  by 
pressure  and  not  by  concussion.  Only  one  forge  is  expected  to 
be  used,  and  that  only  for  repairing  and  sharpening  tools.  Plaint- 
iffs' evidence  is  that  the  work  to  be  done  in  the  establishment  is 
not  such  as  can  be  called  ** blacksmith  work,"  either  in  the  method 
of  work  or  in  the  incidents  thereto ;  such  as  noise,  smoke  and  dirt, 
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aD  of  whidi  under  modem  methods  are  elaimed  to  be  praetieally 
elimiiiated. 

Defendants'  evidoice  is  to  some  extent  to  the  eontrary,  and 
that  althoo^  the  modem  methods  nsed  will  to  a  large  extent 
eliminate  smoke,  noise  and  dirt,  vet  soeh  work  is  sneh  as  is  done 
to  a  less  extent  in  a  bladsmith  shop. 

Section  452  of  the  building  code  was  passed  by  the  eonneil  of 
the  eity  of  Cincinnati  and  not  by  a  village  eonneil,  and  not  so 
many  years  ago  that  it  should  be  considered  as  applicable  only  to 
such  a  blacksmith  shop  as  is  and  can  be  found  in  almost  eveiy 
country  village.  In  die  interpretation  of  such  ordinance  the  evils 
intended  to  be  cured  must  be  considered.  Can  the  court  rea- 
sonably assume  the  realization  of  pfauntiffs'  expectation  that  the 
result  of  their  intended  use  of  modem  methods  will  eliminate  all 
the  objectionable  features  of  a  blacksmith  shop  in  a  residence  dis- 
trict, which  features  must  be  assumed  to  have  been  found  by 
council  to  be  detrimental  to  such  residence  neighborhood.  If  the 
interpretation  of  tiie  ordinance  in  that  respect  was  the  only  ques- 
tion in  this  case,  the  injunction  asked  for  by  the  plaintiffis  should 
be  refused. 

The  prohibition  as  to  Ac  erection  of  a  bla(^smith  shop  under 
the  conditions  as  to  consent  of  a  certain  percentage  of  the  owners 
of  certain  prop^ty.  is  a  provision  of  an  ordinance  of  a  city  and 
not  of  the  statutes  of  the  state.  The  power  of  the  city  to  pass 
such  ordinanee  must  be  found  in  the  statutes,  and  the  exercise 
of  such  power  must  not  be  unreasonable  under  existing  and  prob- 
able conditions. 

The  power  of  eouncil  to  adopt  the  ordinance  of  which  Section 
452  is  a  part,  is  elaimed  under  Sections  3636  and  3650  of  the  Gen- 
eral Code. 

Under  Section  3636.  council  has  power  "to  reguhite  the  erec- 
tion of  buildings  and  the  sanitary  conditions  thereof,  the  repair 
of.  alteration  in,  and  addition  to.  buildings  and  to  provide  for 
the  erection  of  buildings  and  other  structures,  for  the  removal  and 
repair  of  insecure  buildings. "    •     •     • 

For  the  purpioses  of  this  case  it  may  be  conceded  that  Section 
3636.  Qeneral  Code,  confers  upon  eouncil  the  power  to  adopt  th** 
elaborate  provisions  of  the  building  code,  of  which  Section  452  is 
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a  part,  except  that  Section  452  prohibits  the  erection,  not  by  rear 
son  of  the  inatefial  used  or  methods  of  construction,  but  by  reason 
of  the  intended  use  of  the  structure.  Manifestly,  the  use  is  not 
within  the  scope  of  Section  3636,  except  as  such  use  would  deter- 
mine th3  character  of  material  and  methods  of  construction. 

Section  3639  confers  power  upon  council,  '*to  regulate  by  ordi- 
nance the  use,  control,  repair  and  maintenance  of  buildings  used 
for  human  occupancy,  or  habitation,  the  number  of  occupants, 
and  the  mode  and  manner  of  occupancy,  for  the  purpose  of  in- 
suring the  healthful,  safe  and  sanitary  environment  of  the  occu- 
pants thereof,  to  compel  the  owners  of  such  buildings  to  alter,  re- 
construct or  modify  them,  or  any  room,  store,  compartment  or 
part  thereof,  for  the  purpose  of  insuring  the  healthful,  safe  and 
sanitary  environment  of  the  occupants  thereof,  and  to  pro- 
hibit the  use  and  occupancy  of  such  buildings  until  such  rules 
and  regulations  have  been  complied  with." 

Such  regulation  as  to  *' use''  is  by  the  terms  of  the  section  con- 
fined to  ''insuring  the  healthful,  safe  and  sanitary  environment 
of  the  occupants  of  the  building." 

Council  under  Section  3646,  and  the  board  of  health  under  Sec- 
tion 4413,  have  power  sufficiently  large  to  regulate  use  for  the 
public  health,  but  such  powers  are  not  now  nnder  consideration. 

Section  3650,  prior  to  the  amendment  of  March  28,  1911,  102 
B.,  62,  conferred  upon  council  power  *'to  prevent  injury  and  an- 
noyance from  anything  dangerous,  offensive  or  unwholesome. 
By  the  amendment  it  has  power  to  ''cause  any  nuisance  to  be 
abated,  •  •  *  to  prevent  injury  and  annoyance  from  the 
same."  •  •  •  Manifestiy,  the  power  of  council  to  pass  the 
prohibitory  ordinance  under  consideration  can  be  ascribed  only 
to  Section  3650,  and  then  only  if  a  blacksmith  shop  is  a  nuisance, 
and  for  the  purpose  of  preventing  injury  and  annoyance  there- 
from. 

Assuming  that  council  has  so  found,  and  assuming  that  such 
finding  is  a  reasonable  finding,  it  might  be  noted  that  a  black- 
smith shop  would  be  as  much  of  a  nuisance  and  annoyance  for 
residents  immediately  adjoining  it  as  to  others  more  distant. 
Council  has  seen  fit  to  prohibit  the  erection  of  such  blacksmith 
shop,  not  where  the  owners  of  adjoining  residences  or  all  the 
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ownen  in  the  block  fail  to  ooment,  bat  only  ^ere  two-thirds  of 
the  ownen  fail  to  consent.  The  one-third  not  so  consenting  may 
be  the  owners  of  residenee  property  mmediately  adjoining  the 
proposed  shop.  It  mig^t  be  farther  noted  that  a  blacksmith 
shop  established  in  a  bnilding  already  oonstracted,  wonld  be  as 
modi  of  a  nnisanee  as  a  blactamiith  shop  establidied  in  a  bnilding 
constracted  for  that  purpose. 

Cooneil,  however,  for  the  pnrpose  of  abating  any  nnisanee  and 
preventing  injnry  and  annoyance  therefrom,  has  power  to  regu- 
late the  use  of  boildings  or  stroctores,  bot  such  power  does  not 
indnde  any  power  to  prdiibit  the  erection  of  a  structure  lawful 
in  emstruetion  and  not  in  itself  a  nuisance. 

The  term  to  ''erect  a  blacksmitfi  shi^"  in  view  of  such  power 
and  its  limitation  might  be  applicable  to  the  putting  in  place, 
and  erection  of  the  appliances  used  in  blacksmith  work;  t.  e.,  the 
use  of  the  building  rather  than  the  erection  of  the  building  in 
which  such  work  is  done. 

An  ordinance,  if  possible,  is  to  be  given  a  valid  construction. 
Imperfection  in  legislation  is  to  be  expected.  An  ordinance 
which  only  partially  accomplishes  a  lawful  purpose  is  not  invalid, 
if  what  is  accomplished  is  within  a  lawful  power.  The  presump- 
tion of  a  valid  legislative  intent  sometimes  necessitates  the  disre- 
gaid  of  the  ordinary  and  technical  significance  of  words. 

Assuming  that  the  section  can  be  given  a  valid  construction, 
the  enforcement  of  the  penal  conditions  of  Section  576  would,  to 
some  extent  at  least,  protect  a  residence  block  from  the  establish- 
ment and  operati<m  of  any  blacksmith  shop  not  already  estab- 
lished and  in  operation,  without  either  the  buUding  commissioner 
being  permitted  to  exceed  his  powers,  or  the  court  being  com- 
peDed  to  speculate  as  to  whether  a  building  about  to  be  con- 
structed in  full  accordance  with  the  building  regulations  as  to 
material  and  method  of  eonstruction,  is  to  be  used  in  violation  of 
law. 

The  plaintiff  applied  for  a  permit  to  build  a  factory— a  lawful 
structure  under  the  ordinance.  If  the  building  contemplated  is  in 
plan,  material  and  manner  of  construction,  considered  in  connec- 
tion with  the  declaared  purpose  to  which  it  is  to  be  put,  in  accord- 
ance with  the  law,  the  duty  of  the  building  inspector  to  issue  the 
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permit  is  mandatory  and  ministerial.  If  in  the  course  of  con- 
stmction,  the  law  is  violated,  such  permit  undoubtedly  can  be  re- 
voked, but  the  building  commissioner  has  no  right  to  assume  that 
the  law  wU  be  violated  in  the  subsequent  use  of  a  lawful  struc- 
ture. A  permit  to  build  is  in  no  sense  a  permit  to  use.  Use  is 
an  incident  to  ownership,  subject,  however,  to  lawful  regulations. 

Courts  of  equity,  when  their  powers  are  properly  invoked,  en- 
join contemplated  acts,  when,  after  judicial  investigation,  such 
contemplated  acts  are  found  to  be  a  nuisance,  notwithstanding 
the  commission  of  said  acts  is  made  a  criminal  offense  (State  v. 
Hobart,  8  N.  P.,  246) ;  but  an  executive  or  administrative  officer 
in  the  performance  of  a  ministerial  act,  mandatory  under  certain 
structural  conditions,  has  no  right  to  attach  other  conditions  or  to 
assume,  or  find,  that  the  law  is  to  be  thereafter  violated  in  the 
use  to  which  the  structure  may  be  put,  and  thereby  interfere  with 
the  enjoyment  of  substantial  property  rights.  If  the  required 
conditions  exist,  the  building  commissioner  has  no  discretion  in 
the  issue  of  a  permit.  If,  after  the  building  is  constructed,  it  is 
used  unlawfully,  or  is  about  to  be  used  unlawfully,  there  are  ade- 
quate remedies  for  the  prevention  of  such  use  or  continued  use. 

It  is  claimed  in  this  case  that  for  the  court  to  enjoin  the  build- 
ing commissioner  from  revoking  his  permit  already  issued,  would 
be  contrary  to  the  principles  laid  down  in  Predigested  Food  Co, 
V.  McNeal  1  N.P.(N.S.),  105;  aifton  Springs  Distilling  Co.  v. 
Brown,  8  N.P.(N.S.),  105,  and  similar  cases. 

Such  cases  are  inapplicable  to  the  present  case  for  the  reason 
that  to  enjoin  would  not  be  an  interference  with  any  discretion- 
ary powers  of  the  building  commissioner,  nor  any  direct  interfer- 
ence with  a  criminal  prosecution  of  the  plaintiffs  for  the  violation 
of  the  ordinance,  as  a  valid  ordinance.  It  is  true  that  if  the 
commissioner  is  enjoined  from  revoking  the  permit,  the  plaintiffs 
can  not  be  prosecuted  for  building  without  a  permit,  but  such 
interference  is  a  mere  incident,  in  no  way  precluding  the  plaint- 
iffs from  being  prosecuted  for  any  violation  of  the  ordinance  un- 
der consideration  in  the  use  of  the  structure  if  they  attempt  to 
so  violate  it. 

To  construe  the  ordinance  as  prohibiting  the  erection  of  a  build- 
ing lawful  in  structure  and  material  and  not  in  itself  a  nuisance, 


NISI  PBIUS  REPOBTS— NEW  SERIES.  620 

ini.1  Stet«i  ex  rel.'  v.  Lorain.  Oanoerat. 

would  be  to  declare  it  inTnlid,  but  it  is  not  Decenary  to  so  con- 
rtme  it.  It  can  be  constmed  as  prohibiting  a  specific  nse,  and 
therefore  for  the  purposes  of  this  case  may  be  assomed  to  be 
▼alid.  So  constmed,  the  building  commissioner  has  neither  a 
ri^t  to  refuse  a  permit  to  build  such  lawful  structure,  ncfr  a  right 
to  revoke  a  permit  to  build  already  given,  simply  because  a  pro- 
hibited use  of  such  structure  is  anticipated  or  contemplated. 
The  motion  to  dissdve  the  injunction  is  therefore  oyermled. 


PUHJCATKM  or  OOUNTY  OOMMBSKMOtr  ANNUAL  ftBfORT 

M  AG8KMAN  MtWSTAPBIL 

Common  Pleas  Court  of  Lorain  Conntj. 

State  of  Ohio,  ex  eel  Prank  M.  Stevens,  Pbobecutino  At- 
TOBNET,  V.  The  IxttAiN  Democrat  Co.  st  al.* 

Decided,  April  22,  1911. 


of  Section  2508^  Oenerai  Code,  ProviSimg 
for  the  PuhUcation  in  a  Germmi  Newspaper  of  the  Cowntp  Cotn- 
mi99ionert^  Annual  Report— Congfitniionai  Law. 

1.  A  newspaper  published  in  the  German  lansnage  is  competent  to  pab> 

lish  the  animal  report  of  the  coimt7  commisslonerB,  as  prorided 
in  Section  2508,  General  Oode,  if  it  ha^e  a  bona  fide  circulation 
within  the  eoonty  of  six  hundred  or  mcH'e  copies,  notwithstand- 
ing its  circnlation  is  not  distrihated  generally  oTer  the  eonnty, 
bat  is  Umited  to  a  comparatiTely  few  townships,  and  does  not 
include  all  the  townships  containing  German  residents,  and  but  a 
smaU  proportion  of  its  subscribers  speak  the  German  language  ex- 
clusiTely. 

2.  The  provision  of  this  statute  for  publication  of  the  county  com- 

missioners' annual  report  in  a  newspaper  published  in  the  Ger- 
man language,  if  there  be  such  a  paper  published  within  the  coun- 
ty of  the  required  circulation,  is  not  riolatlTe  of  the  constitutional 
guarantee  that  political  power  shaU  be  exercised  for  the  equal  pro- 
tection and  bttiellt  of  the  people,  and  that  laws  of  a  general  na- 
ture shall  hare  uniform  operation  throu^out  the  state. 

•  AlBrmed  by  the  Circuit  Court  without  opinion,  Septsmber  Term,  1911. 
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Frank  M.  Stevens,  for  relator. 
0,  A.  Resek,  contra. 

Doyle,  J. 

The  board  of  commissioners  of  Lorain  county,  the  co-defend- 
ants of  the  Lorain  Democrat  Co.  herein,  pursuant  to  Section 
2508,  Qeneral  Code,  gave  to  the  defendant,  the  Lorain  Democrat 
Company,  their  last  annual  report  of  their  financial  transactions 
during  the  year  next  preceding  the  third  Monday  of  Septem- 
ber, 1910,  for  publication  in  the  Lorain  Post,  a  newspaper 
printed  by  said  defendant  in  Lorain  county  in  the  Qerman 
language. 

The  plaintiff  brings  this  action  to  enjoin  such  publication  and 
to  enjoin  the  commissioners  from  paying  for  such  publication. 

It  was  contended  by  the  relator  that  the  newspaper  in  ques- 
tion did  not  meet  the  requirements  of  Section  2508,  (Jeneral  Code 
(R.  S.,  917). 

According  to  the  statute,  in  order  to  be  qualified  to  make  such 
publication,  it  must  have  had  *'a  bona  fide  general  circulation 
of  not  less  than  six  hundred  among  the  inhabitants  of  such 
county  speaking  that  language." 

The  evidence  shows  that  the  paper  has  a  bona  fide  circulation 
of  over  six  hundred  among  subscribers  of  whom  93  spoke  (Jer- 
man  only,  and  594  spoke  both  German  and  English.  As  to  the 
other  subscribers  there  was  no  e\idence  as  to  their  ability  to  speak 
German.  There  was  some  contention  made  that  the  subscrip- 
tions were  not  all  bona  fide,  but  the  evidence  did  not  show  that 
they  were  not  bona  fide,  but  on  the  contrary  tended  to  show  that 
more  than  six  hundred  of  the  subscriptions  were  bona  fide. 
This  makes  its  circulation  bona  fide. 

It  was  further  contended  that  the  circulation  should  have 
been  among  the  inhabitants  speaking  that  language  only.  The 
statute  does  not  warrant  such  a  construction.  In  fact  the  re- 
quirements of  the  statute  would  have  been  met,  if  every  sub- 
scriber were  able  to  speak  several  languages,  including  German. 

The  relator  claimed  with  a  strong  showing  in  favor  of  his 
position  that  the  Lorain  Post  did  not  have  a  general  circulation 
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among  the  inhabitants  of  Lorain  county  speaking  the  Cfennan 
bmgoage. 

If  the  nse  of  the  word  ''general''  in  this  oonneetion  means 
that  the  Post  should  have  a  circulation  among  the  Yarioos  Ger- 
man speaking  oommunities  of  the  county,  substantially  in  pro- 
portion to  its  entire  drculation,  that  the  number  of  German 
speaking  inhabitants  of  that  community  bears  to  the  total  num- 
ber of  German  speaking  people  of  the  county,  then  the  plaint- 
iff's position  would  be  correct.  Even  if  it  meant  that  it  should 
only  approximate  such  a  proportion  the  court  would  feel  con- 
strained to  sustain  his  contention. 

But.  the  use  of  the  word  "general"  in  connection  with  dreu- 
lation  of  a  newspaper,  while  it  may  refer  somewhat  to  the  extent 
of  its  circulation  through  a  given  community,  in  the  main  refers 
to  the  character  of  the  paper  and  the  purpose  of  its  publication, 
whether  designed  to  represent  some  special  interest,  busineBS, 
trade,  society,  religion,  organLcation  or  whether  designed  for  cir- 
culation as  the  disseminator  of  intelligence  of  pasmng  eyents^ 
local  and  general  news  and  items  of  common  interest. 

A  paper  of  general  circulation  is  one  not  devoted  to  any  single 
or  particular  object,  but  is  devoted  to  matters  pertaining  to  and 
of  concern  to  the  whole  community  and  of  public  and  coounon 
interest  The  purposes  to  which  the  paper  is  devoted  must  be 
of  common  interest  to  many. 

There  is  no  evidence  in  this  case  to  show  that  the  Lorain  Post 
was  not  a  paper  published  for  general  circulation,  to  give  the 
news  and  items  of  common  interest  to  all  persons  who  mi^t 
care  to  take  the  paper. 

The  paper  being  printed  in  the  German  language  was  in- 
tended for  general  circulation  among  people  who  could  use  that 
language. 

The  evidence  shows  that  the  greatest  number  by  a  large  ma- 
jority, of  the  subscribers  had  their  papers  delivered  to  them  in 
the  city  of  Lorain^  or  through  the  post  office  in  Lorain.  Some 
of  the  subscribers  in  Brownhdm  township  as  well  as  Black  Biver 
township  got  their  mail  at  Lorain.  Some  of  the  Brownhelm 
people  got  mail  at  Vermilion  and  Amherst,  where  papers  were 


682  LORAIN  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  ▼.  Lorain  Democrat        [VoL  It  ifiJS,} 


sent  to  «ab8criber8.    The  following  schedule  shows  about  how 
the  other  subscribers  were  distributed: 


Townsl 

lip. 

Estimated  number  of 

Subscribers. 

• 

German 

speaking  people. 

North  part 

of  Avon 

Several  hundred 

0 

South     " 

it       ti 

150 

10 

Amherst 

2000 

50  (V  60 

Brownhelm 

200 

Few. 

Henrietta 

200 

0 

Elyna 

1000  to  1100 

12 

Oberlin 

100 

4 

Bumda 

75  to    100 

0 

Eaton  including  Grafton 

200 

0 

Bidgeville 

200 

0 

Columbia 

200 

0 

Pittsfield 

6  or        8 

0 

The  people  of  Sheffield  get  mail  at  Lorain,  and  it  is  estimated 
that  there  are  from  300  to  500  German  speaking  people  in  that 
township. 

In  La  Grange  there  are  about  forty  families  who  speak  Ger- 
man and  the  number  of  persons  in  these  families  was  estimated 
at  two  hundred.  No  evidence  was  given  as  to  the  number  of 
German  speaking  people  nor  number  of  subscribers  in  Carlisle, 
Camden,  Brighton,  Wellington,  Penfield,  Bochester  and  Hunt- 
ington. 

It  will  thus  be  observed  that  the  entire  circulation  is  in  the 
north  half  of  the  county,  and  in  one-third  of  the  townships  of 
the  county,  but  at  the  same  time  the  circulation  is  in  that  part 
of  the  county  where  the  great  majority  of  the  population  of  the 
county  lives.  There  was  no  evidence  as  to  the  number  of  Ger- 
man speaking  people  in  some  of  the  southern  townships,  and 
from  what  evidence  there  is  before  the  court  it  is  apparent  that 
the  majority  of  the  German  speaking  people  of  the  county  is  in 
a  few  of  the  northern  townships. 

In  a  recent  case  from  Wood  county  in  the  Supreme  Court,  the 
circuit  court  was  affirmed  where  it  had  dismissed  a  petition 
pra3dng  an  injunction  to  restrain  the  commissioners  of  that 
county  from  publishing  the  report  of  the  commissioners  in  a  cer- 
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tain  newspaper  of  general  drcnlation  in  the  county  as  required 
by  Section  2506.  The  Supreme  Conrt  however  did  not  pass  on 
the  merits  of  the  ease  because  the  fiuiling  of  fact  of  the  circuit 
court  was  held  conclusive  on  the  Supreme  Court  and  it  merely 
affirmed.  State  y.  Wood  Co,,  14  C.C.(N.S.),531;  affirmed,  no 
report,  84  O.S.,- 447. 

The  conunon  pleas  copurt  had  granted  the  injunction  but  the 
circuit  court  found  differently  and  dismissed  the  petition. 

In  that  ease  it  appeared  that  in  five  of  the  twenty  townships 
of  the  county  the  newspaper  had  no  subscribers.  In  fifteen 
townships  with  a  population  of  35,457  it  had  a  circulation  of 
thirty-six,  or  about  one-tenth  of  one  per  cent.  The  total  popu- 
lation of  the  county  was  51,733.  Almost  the  entire  circulation 
was  in  five  townships  in  the  south  part  of  the  county,  having  a 
total  population  of  16,276. 

It  was  held  by  the  circuit  court  that  the  newspaper  was  a 
paper  of  general  drcnlation  in  Wood  county. 

By  the  census  of  1910,  Lorain  county  has  a  population  of 
76,037.  In  six  of  the  townships  of  the  county  where  there  was 
clearly  shown  to  be  a  circulation,  there  is  a  population,  as  shown 
by  the  same  census,  of  58,565.  These  six  townships  hold  77 
per  cent,  of  the  entire  population  of  the  county.  This  is  a  bet- 
ter showing  of  distribution  of  circulation  than  obtained  in  the 
Wood  county  case.  If  the  manner  in  which  the  circulation  of 
a  newspaper  is  distributed  is  to  control  in  determining  whether 
it  is  general  or  not,  then  the  Lorain  Post  has  made  a  better 
showing  in  that  respect  than  the  newspaper  in  the  Wood  county 
ease,  and  if  the  court  follows  that  case  the  finding  should  be  for 
the  defendant. 

The  evidence  in  the  case  at  hand  as  to  number  of  Ckrman 
speaking  people  in  the  several  townships  was  largely  made  up 
of  off  hand  estimates,  except  as  to  those  in  Elyria.  The  data 
on  which  the  court  is  asked  to  predicate  its  judgment  is  to  some 
extent  rather  indefinite  and  uncertain,  and  in  view  of  the  mean- 
ing which  the  court  believes  should  be  given  to  the  word  general 
m  the  way  it  is  used  in  Section  2508,  the  relator  on  the  evidence 
is  not  entitled  to  the  relief  prayed  for  in  his  petition  cm  the 
propodtians  above  discussed. 
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The  paper  in  question  has  a  circulation  of  not  less  than  siz 
hundred  among  the  inhabitants  of  Lorain  county  speaking  the 
German  language,  and  being  a  newspaper  for  general  cireala- 
tion  and  not  limited  to  any  special  trade,  business,  society,  relig- 
ion or  other  purpose,  it  has  a  general  circulation  among  those 
people. 

The  relator  claims  that  Section  2508  is  unconstitutional  be- 
cause, first,  it  violates  Section  2  of  the  Bill  of  Rights  of  the  Con- 
stitution of  Ohio,  which  declares  that  ''all  political  power  is 
inherent  in  the  people.  Gtovernment  is  instituted  for  their  equal 
protection  and  benefit,''  and  second,  Section  26,  Article  II,  which 
provides:  ''All  laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state." 

Is  this  law  in  derogation  of  the  equal  protection  and  benefit 
of  the  people  for  whom  government  is  instituted  f 

It  was  not  enacted  to  confer  any  specific  benefits  nor  make 
any  restrictions  upon  the  people.  It  is  a  regulation  of  the  man- 
ner in  which  publicity  shall  be  given  of  certain  acts  and  trans- 
actions of  public  officials.  The  entire  omission  by  the  legislative 
branch  of  the  government  to  provide  by  statute  for  the  publica- 
tions in  newspapers  required  by  this  section  would  be  no  viola- 
tion of  Section  2  of  the  Bill  of  Rights.  The  act  of  April  8, 
1876  (73  V.  141),  which  on  authority  of  Cincinnati  v.  Bickett, 
26  0.  S.,  49,  and  Sohloenbach  v.  State,  53  0.  S.,  345,  required 
the  publications  provided  for,  in  none  but  papers  printed  in 
the  English  language  would  not  be  in  conflict  with  said  Section 
2.  Its  constitutionality  has  never  been  questioned,  though  pub- 
licity under  it  was  not  provided  for  in  newspapers  of  more  than 
two  of  the  several  political  parties.  No  more  in  principle  did 
the  act  of  April  17, 1896  (92  v.  188),  deprive  the  people  of  their 
equal  protection  and  benefits,  by  further  extending  that  public- 
ity to  those  speaking  the  German  language,  if  there  were  a  suffi- 
cient number  of  such  persons  in  the  county  in  question  who 
would  subscribe  for  a  paper  printed  in  that  language  to  bring 
it  within  the  statutory  requirements  as  to  circulation.  The  ob- 
ject of  the  law  is  to  give  publicity,  not  particularly  to  benefit 
any  newspaper  nor  any  class  of  persons.  To  prescribe  the  man- 
ner of  giving  the  acts  and  transactions  of  the  commissioners  pub- 
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lidty  is  in  the  proyinoe  of  the  L^idataTe.  If  the  failBre  to 
provide  any  publication  will  not  deprive  the  people  of  the  equal 
protection  and  benefits  of  government,  then  a  ptt>vision  for  the 
publication  in  the  recognized  language  of  the  people  of  this  state 
will  not  be  a  deprivation,  even  to  persons  speaking  a  foreign 
language  who  have  become  inhabitants  of  the  state,  f(v  tbey 
are  bound  to  recognize  that  the  language  in  which  oflScial  busi- 
ness is  conducted  in  this  state  is  English.  If  then,  further  pub- 
licity is  provided  for,  by  publication  in  a  newspaper  printed  in 
a  foreign  language  spoken  by  a  very  large  number  of  our  people 
both  native  and  foreign  bom,  shall  it  be  said  that  those  who  un- 
derstand only  this  language  and  do  not  take  the  newspaper  in 
question  together  with  people  speaking  other  foreign  languages 
have  not  the  equal  benefit  and  protection  of  the  law!  If  this 
be  so  then  the  publicity  provided  for  in  73  O.  L.,  141,  is  a  viola- 
tion of  the  Constitution,  because  the  logical  requirement  of  that 
law  was  to  compel  a  man  to  become  a  subscriber  of  one  or  the 
other  of  the  two  favored  political  papers. 

The  court  does  not  believe  that  the  section  in  question  of  the 
Bill  of  Bights  was  ever  intended  to  so  interfere  with  the  modut 
operandi  of  the  Legislature  in  carrying  out  the  multi&rious  de- 
tails of  the  people's  business. 

The  second  objection  to  the  constitutionality  of  Section  2508 
is  that  it  is  not  of  uniform  operation  throughout  the  state.  The 
object  of  the  law  as  already  stated  is  to  carry  out  the  poli^  of 
the  state  to  give  as  much  publicity  as  possible  within  reasonable 
bounds  of  the  acts  and  transactions  of  the  officials  of  the  coun- 
ties. It  would  be  beyond  the  bounds  of  reason  to  attempt  to 
bring  home  to  each  inhabitant  notice  of  public  matters.  To  give 
such  matters  a  fair  and  reasonable  notoriety  is  all  that  should 
be  required. 

The  method  and  extent  of  the  publication  provided  in  this  in- 
stance by  the  Legislature  is  uniform  in  that  it  applies  to  every 
county  which  now  has  or  may  hereafter  have  the  prescribed 
newspapers  by  which  such  publication  can  be  made.  There  is 
no  classification  of  counties  except  such  as  naturally  and  neces- 
sarily follows  from  an  attempt  to  provide  a  uniform  method  of 
giving  publicity  upon  some  proper  and  reasonable  plan  that  in 
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the  wisdom  of  the  Legislature  will  approximately  attain  the  re- 
quired object  of  its  policy  with  no  absurd  consequences.  A  law 
of  a  general  nature  may  have  universal  operation  throughout 
the  state,  within  the  meaning  of  Section  26,  Article  II  of  the 
state  Constitution,  although  it  is  not  universal  in  its  operation, 
in  that  the  conditions  upon  which  it  can  operate  and  become  ef- 
fective do  not  exist  in  certain  political  subdivisions  of  the  state. 
Columbiis  V.  Jeffrey,  2  N.P.(N.S.),  85,  affirmed  in  Jeffrey  v. 
flf^a^e,  4C.C.(N.S.),494. 

If  there  is  want  of  uniformity  because  there  are  some  counties 
that  do  not  now  have  or  may  not  at  some  future  time  have  a 
newspaper  printed  in  the  Qerman  language  that  measures  up 
to  the  requirements  of  the  statute,  then  you  may  find  many 
other  cases  of  want  of  uniformity  in  our  statutes,  and  you  need 
look  no  farther  than  the  portion  of  this  section  relating  to  pub- 
lications in  English  papers.  In  some  counties  where  two  piapers 
of  different  political  parties  are  published  there  must  be  publica- 
tion in  two  newspapers  and  where  there  are  not  two  such  papers 
published,  then  there  shall  be  a  publication  in  but  one  paper. 

The  newspaper  case  cited  by  the  relator,  State  v.  Chamberlain 
(N.  J.),  24  Atl.,  478,  involved  the  constitutionality  of  a  law  di- 
recting that  **in  all  cities  in  which  a  newspaper  printed  in  the 
German  language  shall  have  been  published  at  least  once  a  week 
for  a  period  of  not  less  than  three  years  prior  to  the  passage  of 
this  act,  such  newspaper  printed  in  the  German  language  shall 
be  designated  as  an  official  newspaper  of  the  city."  It  was  held 
that  this  law  was  not  of  uniform  operation.  By  its  terms  it 
only  applied  to  cities  which  at  that  time  had  newspapers  having 
the  designated  qualification. 

If  Section  2508  limited  the  counties  in  which  publications  in 
German  newspapers  were  to  be  made  to  those  counties  only  in 
which  at  the  time  of  the  passage  of  the  act  there  were  such 
papers  as  had  the  designated  qualifications,  then  it  would  not 
have  had  uniform  operation. 

This  was  the  infirmity  of  the  Summit  county  depository  law 
(86  V.  70)  passed  on  in  State  v.  Ellet,  47  0.  S.,  90. 

Section  2508  was  not  designed  to  characterize  nor  define  the 
county  in  which  publications  were  to  be  made  in  the  several 
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ways  prescribed,  bat  to  designate  the  maimer  in  whieh  pnbliear 
tions  were  to  be  made  according  to  the  means  existing  in  the 
eovintiea  of  the  state  for  giving  publicity  to  the  transactions  of 
the  eommissioners  of  such  counties.  The  number  and  kind  of 
newspapers  published  in  the  several  counties  also  indicate  scmie- 
what  the  necessity  of  much  or  little  publication  to  give  the  pub- 
licity required ;  it  furnished  a  sch^ne  of  publicity  regulated  by 
the  local  conditions  in  the  counties  of  the  state  in  such  a  way 
that  the  means  of  publicity  were,  as  near  aa  practicable,  uni- 
form, fair,  reasonable,  and  adapted  to  the  needs  of  the  people 
according  to  local  conditions.  ''A  law  is  general  and  uniform 
that  applies  to  all  persons  and  things  coming  within  its  provi- 
sions throughout  the  state.  Its  uniformity  consists  in  the  fact 
that  no  person  or  thing,  of  the  description,  of  any  persons  or 
thing  affected  by  it,  is  exempt  from  its  operation."  Heck  v. 
State,  44  O.  S.,  536,  539. 

The  supplement  to  Section  917,  Revised  Statutes  (91  O.  L., 
376),  passed  upon  in  Stale  v.  Camm'rs,  9  C.  D.,  90,  clearly 
limited  the  counties  in  which  folding  circulars  should  be  used 
without  any  means  for  adapting  other  counties,  by  reason  of 
changed  conditions,  to  its  provisions. 

On  account  of  the  distinctions  which  the  court  has  endeavored 
to  make  above,  this  case  is  not  like  the  Saturday  half  holiday 
ease  passed  upon  in  Cuyahoga  Circuit  Court  (37  BuIL,  194), 
as  well  appears  when  a  careful  consideration  is  given  to  tiie 
quotation  cited  by  relator  from  State  v.  Hammer,  42  N.  J.  L., 
435,  as  follows: 

"But  the  true  principle  requires  something  more  than  mere 
designation  by  such  characteristics  as  will  serve  to  classify. 
For  the  characteristics,  whieh  thus  serve  as  the  basis  for  dassi- 
fication  must  be  of  such  a  nature  as  to  mark  the  objects  so  desig- 
nated as  peculiarly  requiring  exclasive  legislation.  There  must 
be  a  substantial  distinction,  baring  a  reference  to  the  subject- 
matter  of  the  proposed  legislation  between  the  objects  or  places 
embraced  in  such  legislation  and  the  objects  or  places  excluded. 
The  marks  of  distinction  on  whieh  the  classification  is  founded 
must  be  such,  in  the  nature  of  things,  as  wilL  in  some  reasonable 
degree  at  least,  account  for  or  justify  the  restriction  of  the  leg- 
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islation.  Or  to  state  it  differently  though  not  so  well,  the  tru? 
practical  limitation  of  the  legislative  power  to  classify  is,  that 
the  classification  shall  be  upon  some  apparent  natural  reason, 
some  reason  suggested  by  necessity,  by  such  a  difference  in  the 
situation  and  circumstances  of  the  subjects  placed  in  different 
classes  as  suggests  the  necessity  or  propriety  of  different  legisla- 
tion in  respect  to  them." 

The  issues  are  found  with  the  defendant,  the  Lorain  Demo- 
crat Company,  and  the  petition  of  the  relator  is  dismissed. 


ASSIGNMBNTZOr  INTEREST  04  OmnON  TO  PURCHASE  LAND. 

Common  Pleas  Court  of  Cuyahoga  County. 

0.  P.  McIlrath  v.  Joseph  Zelasnt  et  al;  and  Joseph 

Zelasny  v.  John  Staffbld. 

Decided,  January  30,  1912. 

Specifio  Performance — WJicre  Interest  in  a  Privilege  of  Purcluue  was 
Assigned — And  the  Property  tocu  Sold  to  Another  than  the  AS' 
signee — And  the  Owner  of  the  Fee,  into  Whose  Lease  the  Privilege 
was  Incorporated,  Refused  to  Accept  the  Purchase  Price, 

1.  Tlie  contract  between  Z  and  M,  set  forth  herein,  conveyed  to  M  a 

one-half  interest  in  the  privilege  of  purchase  of  land  held  by  Z 
under  a  lease,  and  M  is  entitled  to  one-half  of  the  profits  from 
the  sale  of  said  land,  whether  sold  by  himself  or  by  Z. 

2.  The  contract  made  by  Z  for  sale  of  said  land  is  the  only  contract 

for  the  sale  thereof  which  is  enforcible,  and  M  is  entitled  to  his 
share  of  the  profits  arising  therefrom. 

3.  The  lessor  having  refused  to  accept  the  amount  named  in  the  lease 

upon  tender  thereof,  interest  will  not  be  allowed  to  him  on  said 
amount,  and  the  purchaser  standing  ready  to  take  the  land  at  the 
price  so  named  will  not  be  required  to  pay  interest  on  the  amount 
of  his  tender. 

4.  Costs  of  the  present  litigation  wiQl  be  assessed  against  the  balance 

of  proceeds  remaining  from  the  sale  of  the  land  over  and  above 
the  purchase  price  named  in  the  lease. 
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James  A,  WiUon  and  A,  W.  Lamson, 
Blandin,  Rice  &  Ginn,  James  A.  WOsan  and  F.  E.  DeUen^ 
baugh,  contra^ 

ESTEP,  J. 

On  the  4th  day  of  April,  1905,  Joseph  Zelasny  leased  from 
John  Staffeld  86  2-3  acres  of  land,  situated  in  the  township  of 
Warrensville,  coontj  of  Cnyahoga  and  state  of  Ohio.  Said  lease 
was  for  the  term  of  ten  years,  and  contained  an  option  provid- 
ing that  Staffeld  would  sell  said  property  to  the  said  Zelssny 
at  the  price  of  $150  per  acre,  at  any  time  within  five  years  from 
the  beginning  of  said  term  of  ten  year& 

On  the  30th  day  of  June,  1909,  about  ten  months  before  the 
expiration  of  said  option,  the  said  Zelasny  signed  an  agreement 
in  writing  as  follows: 

*' South  Eucud,  Ohio,  June  30,  1909. 

''As  I,  Joseph  Zelasny,  occupy  under  lease  86  2-3  acres  in  lot 
10  in  North  Warrensville,  Cuyahoga  county,  Ohio,  owned  by 
John  Staffeld,  and  as  I  now  have  an  option  on  said  86  2-3  acres 
of  land  given  by  said  Staffeld  to  me  which  expires  April  4,  1910, 
to  purchase  said  farm  for  the  sum  of  $150  per  acre,  I  hereby 
assign  to  O.  P.  ^Mcllrath  a  one-half  interest  in  said  option,  Mo- 
Drath  to  push  the  sale  of  said  farm,  pay  all  the  expenses  for 
advertising,  and  when  sold  said  Zelasny  and  said  McDrath  shall 
divide  equally  between  them  the  profit  derived  from  the  sale 
of  said  farm. 

(Signed)  Joseph  Zelasny." 


tc 


During  the  trial  the  defendant,  Zelasny.  was  permitted  to  file 
an  amended  answer,  in  which  he  prayed  that  said  agreement  be 
set  aside  on  the  ground  that  it  was  procured  by  fraudulent  repre- 
sentations on  the  part  of  said  ^Icllrath.  The  said  fraudulent 
representations  consisted  in  puffing  himself  in  so  far  as  his 
financial  standing  was  concerned.  These  representations  are 
denied  by  the  said  Mcllrath,  and  I  am  not  able  to  say  that  they 
were  made.  In  coming  to  this  conclusion  I  have  considered  the 
fact,  that  between  the  time  of  the  making  of  said  agreement  and 
the  time  of  filing  the  amended  answer  no  claim,  according  to  all 
the  proof  in  the  ease,  was  ever  made  by  Zelasny  that  the  agree- 
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ment  or  assignment  had  been  obtained  from  him  by  any  fraud 
on  the  part  of  the  said  Mcllrath. 

After  the  execution  of  the  agreement  of  June  30,  1909,  the 
said  Mcllrath  began  to  advertise  the  property  in  the  Cleveland 
papers,  and  took  persons  out  to  view  the  premises.  He  testifies 
that  he  received  an  offer  of  $175  per  acre  from  one  Fred  Qoakes, 
and  after  advising  Zelasny  of  this  offer  they  agreed  that  the 
farm  ought  to  bring  $200  an  acre,  and  the  bid  of  Goakes  was 
rejected. 

It  further  appears  from  the  evidence  that  on  or  about  the 
middle  of  November,  1909^  Mcllrath  negotiated  a  sale  of  said 
farm  to  one  T.  A.  Lamb.  Clifford  A.  Puller  acted  for  the  said 
Lamb,  and  agreed  to  buy  said  farm  for  the  sum  of  $200  per 
acre,  paying  $5  on  said  purchase  price  and  taking  a  receipt 
therefor.  The  said  Fuller  testified  that  if  said  Lamb  did  not 
take  said  property,  he  was  willing  to  take  it  himself  at  the  price 
of  $200  per  acre,  as  that,  at  the  time  he  dealt  with  Mcllrath, 
was  the  fair  value  of  said  property. 

On  the  16th  day  of  November,  1909,  Mcllrath  wrote  Zelasny 
that  he  had  sold  said  farm  to  Lamb  for  the  price  of  $200  per 
acre,  and  requested  him  to  call  at  his  office.  Zelasny  not  com- 
ing to  his  office  in  response  to  said  letter,  Mcllrath  sent  his  son 
and  J.  A.  Wilson  out  to  see  him.  Afterwards  Zelasny  called 
on  Mcllrath,  and  told  Mcllrath  that  he  had  better  hold 
up  the  sale  for  a  few  days,  as  he,  Zelasny,  had  a  man  at  Chagrin 
Falls  who  might  buy  at  $210  per  acre.  At  the  time  of  the  talk 
it  appears  from  evidence  that  Zelasny  had  given  to  one  Frank 
C.  Newcomer  an  option  on  said  land  at  $175  per  acre;  that  said 
option  was  dated  on  the  27th  day  of  September,  1909,  and  was 
to  expire  December  1,  1909;  that  the  same  was  extended  No- 
vember 29,  1909,  until  April  4,  1910 ;  and  that  on  April  4,  1910, 
the  said  Newcomer  elected  to  exercise  the  option  and  tendered 
Zelasny  $15,166.66  in  payment  for  said  premises.  The  fact  that 
Zelasny  had  given  said  option  to  Newcomer  was  concealed  from 
said  Mcllrath  until  about  November  23,  1909,  at  which  time  Mc- 
llrath placed  his  agreement  with  Zelasny  on  record.  Newcomer 
at  that  time  had  knowledge  of  said  agreement. 
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There  is  a  elaiin  made  on  the  part  of  Zelasny  that  W.  A.  Me- 
nrath,  a  brother  of  O.  P.  Mellrath,  who  had  something  to  do 
with  procuring  the  said  T.  A.  Lamb  as  a  purchaser,  wanted  him 
to  divide  the  profits  into  three  parts,  which  he  refused  to  do. 
He  aim  daims  that  the  said  O.  P.  Mcllrath  wanted  the  same 
thing  done.  The  Mcllraths  yigoronsly  deny  this.  I  am  not  sat- 
isfied that  soch  demand  as  this  was  made  on  Zelasny.  When  we 
oMisider  that  at  this  time  Zelasny  had  given  an  opti<m  to  New- 
comer, and  was  concealing  this  most  important  fact  from  Mc- 
llrath while  he  oontinned  to  recognize  Mellrath's  rights  nnder 
the  agreement  of  Jnne  30,  1909.  I  am  not  inclined  to  give  mnch 
weight  to  his  testimony  on  this  subject. 

There  are  technical  legal  objections  to  carrying  oat  the  agree- 
ment between  Mcllrath  and  Lamb  or  Mcllrath  and  Poller,  and 
specific  performance  of  this  purchase  can  not  be  enforced.  I 
have  considered  these  matters,  however,  as  bearing  upon  the  ef- 
forts made  on  the  part  of  Mcllrath  to  carry  out  his  part  of  said 
agreement  in  good  faith.  I  am  satisfied  that  if  Zelasny  had  not 
made  the  agreement  with  Newcomer  to  sell  the  property  for  $175 
per  acre,  Mcllrath  could  have  sold.it  for  $200  per  acre,  and 
thereby  doubled  their  profits. 

Upon  all  the  proof  in  this  case,  I  have  reached  the  foUowing 
conclusions: 

1.  The  contract  of  June  30,  1909.  in  my  opinion,  conveyed  to 
O.  P.  Mcllrath  a  one-half  interest  in  the  option  owned  by  Zelasny 
relating  to  the  right  to  purchase  the  86  2-3  acres  of  land  de- 
scribed in  the  lease  between  Zelasny  and  Staffeld :  and  that  Mc- 
llrath. having  performed  the  consideration  mentioned  in  said 
agreement,  is  entitled  to  one-half  of  the  profits  derived  from  the 
sale  of  said  land,  and  that  he  is  entitled  to  the  one-half  of  said 
profit  whether  the  land  was  sold  by  himself  or  Zelasny. 

2.  The  contract  made  between  Mcllrath  and  T.  A.  Lamb 
with  Fuller,  his  agent,  or  the  offer  of  Fuller  to  buy  said  land  at 
the  price  of  $200  per  acre,  can  not  be  specifically  enforced. 

3.  There  are  no  reasons  existing  to  prevent  a  decree  order- 
ing Staffeld  to  convey  the  said  premises  to  Zelasny.  on  payment 
to  Staffeld  of  $13,000. 
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4.  Prank  C.  Newcomer  is  a  -party  defendant  to  these  pro- 
ceedings, and  has  filed  an  answer.  His  contract  with  Zelasny 
of  September  27,  1909,  is  in  evidence,  and  his  willingness  and. 
ability  to  take  the  property  are  shown.  0.  P.  Mcllrath  is  ask- 
ing that  this  agreement,  if  the  court  finds  it  is  the  only  one  whieh 
can  be  carried  out,  be  specifically  enforced.     Can  this  be  donef 

In  the  case  of  Coffinberry  v.  Oil  Company,  68  O.  S.,  at  page 
497,  Price,  J.,  says : 

'*It  is  a  familiar  rule  for  which  we  have  numerous  precedents, 
that  the  ordering  of  specific  performance  is  in  some  measure 
within  the  sound  discretion  of  the  court  when  it  is  asked;  and 
there  are  many  cases  which  disclose  circumstances  of  inequality 
and  hardship  or  other  considerations  which  lead  to  a  refusal  of 
the  specific  relief,  and  yet  adequate  justice  is  done  in  some  other 
form  in  the  same  case,  in  order  to  avoid  other  actions  and  settle 
the  rights  of  the  parties."    •    •    • 

In  the  case  of  City  of  Tiffin  v.  Shawan,  43  0.  S.,  178,  the  sec- 
ond syllabus  is  as  follows: 

**If  a  contract  for  the  purchase  and  conveyance  of  land  is 
in  all  respects  fair  and  free  from  ambiguity,  and  its  enforce- 
ment, as  against  the  purchaser,  will  vest  in  him  a  marketable 
title,  the  court  has  no  legal  discretion  to  refuse  its  enforcement." 

The  general  doctrine,  however,  is  laid  down  on  page  183, 
where  Owen,  J.,  says: 

*'The  duty  of  a  court  to  decree  specific  performance  of  a 
contract  can  not  be  determined  by  any  iron  rule,  but  depends 
upon  the  peculiar  facts  and  equitable  considerations  of  each 
case,  and  rests  in  the  sound  discretion  of  the  court,  guided  and 
regulated,  so  far  as  may  be,  in  the  exercise  of  that  discretion, 
by  precedent  and  established  practice." 

See  also  Brock  v.  Hidy  et  al,  13  0.  S.,  306;  Port  Clinton  R.  R. 
Co,  V.  C.  &  r.  T.  T.  Co.,  13  0.  S.,  549. 

Prom  the  authorities  above  cited,  I  am  of  the  opinion  that  a 
decree  of  specific  performance,  on  the  prayer  of  the  plaintiff, 
0.  P.  Mcllrath,  can  be  made  in  carrying  out  the  contract  of 
September  27,  1909,  between  Frank  C.  Newcomer  and  Joseph 
Zelasny. 
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I  therefore,  condnde,  that  O.  P.  McHrath  is  the  owner  of 
one-half  of  the  option  purchased  by  him  from  Zelasny  on  June 
30,  1909 ;  that  the  defendant  StafFeld  should  be  ordered  to  con- 
vey the  said  premises  to  Zdasny  npon  payment  to  him  by  the 
said  Zelasny  of  the  som  of  $13,000,  that  Zelasny,  on  receipt  of 
$13,000  paid  to  him  by  the  said  Newcomer,  be  ordered  to  con- 
vey the  said  premises  to  the  said  Newcomer;  and  that  said  New- 
comer, ont  of  the  balance  in  his  hands  dne  upon  said  purchase 
price,  to-wity  the  snm  of  $2,166.66,  pay  the  conrt  costs  inenrred 
in  this  litigation^  and  divide  the  remainder  between  the  said 
O.  P.  Mdlrath  and  Joseph  Zelasny  equally. 

Staffeld  having  refused  to  accept  the  $13,000  tendered  him, 
I  am  of  the  opinion  that  he  is  not  entitled  to  interest  on  said 
som.  Newcomer  being  willing  to  perform  at  all  times,  I  am  of 
the  opinion  that  he  should  not  be  compelled  to  pay  interest  on 
his  tender. 
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Common  Pleaii  Oonrt  of  Hamilton  County. 

AuGusrr  Hopman  v.  The  Interubban  Railway  ft  TmuoKAii  Co. 

Decided,  Januair  22,  1912. 

Pleading— Am  to  Act*  which  were  WiUful  and  Acts  which  were  NegK- 
gent — Doctrine  of  the  Last  Chance — Plaintilf  Required  to  Blect. 

Where  a  plaintiff  aUeges  that  the  wronsfnl  act  complained  of  was  hoth 
willful  and  negligent,  a  motion  to  require  him  to  elect  upon  which 
he  wiU  rely  will  be  granted,  not  because  willfulness  is  always  in- 
compatible with  negligence,  but  for  the  reason  that  the  plaiutiiTs 
petition  should  contain  allegations  which  unconditionally — and  not 
attematively — ^preclude  his  own  negligence  as  a  directly  con- 
tributing cause  of  the  injury. 

Thos,  L.  Michie  and  Prescott  Smith,  for  the  motion. 
Frank  Dinsmore  and  Chas,  M,  Leslie,  contra. 
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Hunt,  J. 

Plaintiflf  alleges  that  the  defendant  willfully  and  negligently 
caused  the  act  complained  of  in  the  petition.  The  defendant 
has  filed  a  motion  to  require  the  plaintiff  to  elect. 

The  fact  that  the  wrongful  act  of  the  defendant  may  have 
been  willful,  precludes  the  defense  of  contributory  negligence, 
not  because  the  acts  of  the  defendant  might  not  be  regarded  as 
negligence,  but  because  the  negligence  of  the  plaintiff  is  thereby 
precluded  as  a  directly  contributing  cause  of  the  injury. 

The  doctrine  of  ''last  chance,"  applying  the  rule  that  the  de- 
fendant can  be  presumed  to  intend  the  natural  consequences  of 
his  act  under  known  circumstances,  includes  (but  not  necessarily 
in  all  cases)  the  idea  of  intention  or  willfulness.  A  petition  al- 
leging willfulness,  suflScient  under  the  doctrine  of  ''last  chance,** 
does  not  preclude  an  answer  setting  up  contributory  negligence 
conditioned  upon  the  non-existence  of  knowledge  of  plaintiff's 
peril,  and  therefore  of  intention,  actual  or  presumed.  Only  how- 
ever upon  the  assumption  that  the  allegation  of  willfulness,  is 
intended  to  make  the  petition  suflScient  under  the  doctrine  of 
"last  chance,"  is  willfulness  material  to  plaintiff's  cause  of 
action. 

If  such  is  plaintiff's  intention,  the  facts  should  be  more  spe- 
cifically alleged.  If  plaintiff  has  no  such  intention  it  should 
be  stricken  out. 

The  motion  to  require  the  plaintiff  to  elect  is  therefore  granted, 
not  because  willfulness  is  always  incompatible  with  negligence, 
but  because  the  plaintiff's  petition  should  contain  allegations 
which  unconditionally,  and  not  alternatively,  preclude  his  own 
negligence  as  a  directly  contributing  cause  of  his  injury. 
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THE  ntOHDITiON  AGAINST  BAKEKItS  LOCATED  M  CELLARS. 

Common  Pleas  Court  of  Hamilton  County. 

Joseph  Bebnhabdt  v.  Edwabd  Wise,  a  Ck)N8TABiiB. 

Decided,  April  26,  1912. 

Constitutional  Lato— Police  Power— Property  Rights — CUMSsiflcaHon  of 
Cellars  and  Basements — Legislation  Having  Prospective  and  Retro- 
spective Application — Measurers  for  Promotion  of  Sanitation  and 
the  Public  Health — Habeas  Corpus. 

The  provision  of  Section  1012,  P.  ft  A.  Anno.  G.  C,  (Hrc^lbitins  the  use 
of  cellars  or  basements  for  bakeries  Is  a  reasonable  exercise  of  the 
police  power  of  the  state,  and  is  not  rendered  unoonstitiitional  by 
reason  of  its  application  to  bakeries  so  located  prior  to  the  enact- 
ment of  this  particular  proYision. 

Powel  Crosley  and  John  C.  Rogers,  for  petitioner. 
John  A,  Deasy^  contra. 

GOBMAM,  J. 

This  is  a  proceeding  in  habeas  corpus.  The  plaintiff  on  the 
26th  day  of  Febraary,  1912,  filed  his  petition  in  this  court 
against  the  defendant,  a  constable  in  and  for  Cincinnati  town- 
ship. Hamilton  connty,  Ohio,  alleging  that  he,  the  plaintiff,  is 
unlawfully  restrained  of  his  liberty  by  the  defendant^  and  pray- 
ing that  a  writ  of  habeas  corpus  may  issue  to  said  defendant, 
and  that  the  plaintiff  may  be  discharged  from  such  illegal  re- 
straint on  final  hearing.  The  petition  is  in  due  form,  and  there 
is  attached  thereto  a  copy  of  an  affidavit  and  warrant  under 
which  the  plaintiff  was  arrested  and  detained. 

The  defendant  answered  setting  up  that  he  is  a  duly  elected 
and  qualified  constable  of  Cincinnati  township,  Hamilton  county. 
Ohio,  and  that  he  has  the  body  of  the  petitioner,  Joseph  Bern- 
hardt in  his  custody  by  virtue  of  a  warrant  issued  by  one 
Harry  D.  Armstrong,  a  justice  of  the  peace  in  and  for  Columbia 
township,  Hamilton  county,  Ohio.  A  copy  of  the  warrant  is 
•set  out  given  under  the  hand  and  seal  of  the  justice  of  the 
peace.    There  is  also  set  out  a  copy  of  the  affidavit  upon  which 
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the  warrant  for  .the  arrest  of  the  petitioner  is  based.  The  de- 
fendant constable  justifies  the  arrest  and  detention  under  the 
warrant,  which  it  is  admitted  is  not  defective  and  was  dnly  is- 
sued npon  the  filing  of  the  affidavit.  The  copy  of  the  affidavit 
set  out  in  the  answer  discloses  that  the  arrest  was  made  at  the 
instigation  of  one  Eugene  Franck,  state  inspector  of  bake  shops, 
for  the  state  of  Ohio,  and  in  the  affidavit,  he  charges  that  the 
petitioner  on  or  about  the  16th  day  of  February,  1912,  at  the 
county  of  Hamilton  and  state  of  Ohio  did  then  and  there  use  a 
cellar  as  a  bakery,  contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Ohio. 

The  petitioner  has  replied  to  the  answer  of  the  constable  in 
which  he  admits  that  he  is  detained  by  virtue  of  a  warrant  held 
by  the  defendant  Wise,  as  constable,  and  admits  that  said  war- 
rant was  issued  by  virtue  of  Section  1012  of  the  General  Code 
of  Ohio.  The  petitioner  further  ayers  that  he  is  a  baker  and 
engaged  in  the  bakery  business  at  110  East  McMicken  avenue 
in  the  city  of  Cincinnati,  and  that  the  oven  of  said  bakery  used 
by  him  is  in  the  basement  of  said  premises  and  that  said  base- 
ment or  cellar  has  been  devoted  to  the  use  of  his  bakery  since 
1890,  long  prior  to  the  passage  of  Section  1012  of  the  General 
Code.  He  further  avers  that  his  said  bakery  is  and  always  has 
been  constructed  and  operated  upon  and  under  all  proper  and 
sanitary  rules,  regulations  and  orders  of  the  proper  authorities 
of  the  city  of  Cincinnati  and  the  state  of  Ohio,  and  that  the  re- 
ports of  the  board  of  health  of  the  city  of  Cincinnati  show  that 
the  petitioner's  cellar  bakery  is  of  the  highest  class,  established 
by  said  board,  namely,  A  A,  and  that  he  has  a  vested  property 
interest  in  his  bakery  plant  so  located  in  said  basement  or  cellar ; 
that  the  same  cost  him  a  very  large  sum  of  money  to  construct 
and  equip,  and  that  it  would  cost  him  a  large  sum  of  money  to 
be  compelled  to  abandon  said  bakery  and  to  construct  another 
above  the  street  level,  and  that  he  would  by  abandoning  said 
bakery  and  removing  from  said  premises  suffer  a  large  loss  of 
trade  and  good  will  of  his  business,  which  he  has  built  up  at 
his  present  place  of  business  At  a  large  expense  of  time  and. 
money;  that  he  resides  with  his  family  on  said  premises  above 
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said  bakery,  and  if  oompelied  to  remoye  hia  bakery  would  also  be 
eompelled  to  remove  his  rendenoe.  He  farther  avers  that  the 
bakery  goods  baked  in  said  cellar  bakery  are  as  healthful  as  if 
sneh  goods  were  baked  in  an  oven  loeated  above  the  street  leveL 
The  petiti<mer  farther  avers  that  in  the  baking  of  his-  bakeiy 
goods  he  applies  a  heat  of  from  350  to  450  degrees  Fahrenheit, 
thereby  desbioying  all  bacteria  and  other  impurities  in  any 
manner  likely  to  affect  the  bakery  goods  produced  by  the 
petitioner;  that  he  has  complied  with  all  the  rules,  regula- 
tions and  requirements  of  the  state  and  of  Cincinnati, 
keeping  clean  the  floors,  sidewalks,  ceilings,  woodwork,  pans, 
cupboards,  and  all  utensils  and  machinery  used  in  said 
bakery;  that  he  keeps  the  same  well  lighted  and  ventilated, 
adequate  plumbing,  and  in  every  other  respect  complies 
with  all  the  requir^nents  of  tiie  state  law  and  the  city  ordinance 
with  reference  to  sanitation  in  his  said  bakery.  He  further 
avers  that  the  healthfulness  of  his  bakery  goods  does  not  depend 
upcm  the  location  of  the  said  bakery,  but  depends  upon  the  ap- 
plication and  rigid  enforcement  of  string^it  rules  and  regula- 
tions as  to  plumbing,  ventilation,  cleanliness  of  all  oven  utensils, 
rooms,  recepticles.  machinery  and  employes  used  or  employed  in 
or  about  the  production  of  bakery  goods,  whether  so  employed 
above  or  below  the  street  leveL 

Plaintiff  further  avers  that  there  are  over  one  hundred  so 
called  cellar  bake  shops  in  the  city  of  Cincinnati  which  cost  the 
owners  large  sums  of  money,  aggregating  a  hundred  thousand 
dollars,  and  which  have  been  in  use  for  many  years  and  prior 
to  the  passage  of  Section  1012  of  the  General  Code  in  its  present 
form.  The  i>etitioner  further  avers  that  there  are  many  rath- 
skellers, restaurants,  hotels,  boarding-house  kitchens  and  other 
places  in  which  baking  and  cooldng  are  done,  and  eatables  and 
drinkables  prepared  for  public  consumption,  in  the  city  of 
Cincinnati,  located  in  part  or  wholly  below  the  street  level, 
and  that  no  statute  has  been  passed  by  the  €(eneral  Assembly 
of  Ohio  prohibiting  such  places  from  being  used  for  such  pur- 
poses, and  that  Section  1012  of  the  General  Code  discriminates 
against  bakeries  alone,  and  for  that  reason  is  unconstitutional 
and  void,  as  not  being  a  law  having  a  uniform  operation  through- 
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out  the  state.  The  complainant  further  avers  that  said  Section 
1012,  General  Code,  has  no  application  to  his  bakery,  because 
he  had  a  vested  right  therein  at  the  time  said  Section  1012  of  the 
G-eneral  Code  was  passed  and  became  a  law  of  this  state.  He 
further  avers  that  said  Section  1012  of  the  General  Code  is  un- 
constitutional and  void  as  being  in  contravention  with  Article 
I,  Section  1  of  the  Bill  of  Bights  of  the  Ohio  Constitution,  and 
contrary  to  the  provisions  of  Section  1  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 

A  demurrer  was  filed  to  this  reply  and  the  cause  was  submitted 
to  the  court  upon  the  arguments  of  counsel  and  voluminous 
briefs. 

There  are  two  questions  raised  by  the  demurrer  to  the  reply, 
which  demurrer,  of  course,  searches  the  record,  and  under  it  the 
court  may  examine  the  petition,  the  answer  and  the  reply,  to 
determine  whether  or  not  the  petitioner  is  illegally  restrained  of 
his  liberty. 

The  petitioner  claims,  first,  that  Section  1012,  General  Code, 
does  not  apply  to  his  bakery,  because  at  the  time  of  the  passage 
of  the  act  referred  to,  or  rather  the  act  of  which  Section  1012  is 
a  part,  it  was  not  intended  to  apply  to  cellar  or  basement 
bakeries  then  in  existence.  Secondly,  he  claims  that  if  the 
court  should  be  of  the  opinion  that  this  law  does  apply  to  his 
bakery,  then  the  law,  or  a  part  thereof,  is  unconstitutional  and 
void  on  the  grounds:  first,  that  the  law  is  not  uniform  in  its 
application  and  operation;  and,  secondly,  on  the  ground  that 
the  prohibition  of  the  use  of  his  cellar  or  basement  for  a  bakery 
is  a  taking  of  his  property  without  due  process  of  law,  contrary 
to  the  provisions  of  Section  1  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States.  We  shall  examine  these 
questions  in  the  order  in  which  they  have  been  stated. 

The  Legislature  of  Ohio  on  April  27,  1896,  passed  a  law  known 
as  an  act  for  the  regulation  of  the  manufacture  of  flour  and  mill 
food  products.  The  act  contained  ten  sections.  On  April  21, 
1898,  the  Legislature  amended  this  act  and  repealed  all  the  sec- 
tions of  the  prior  enactment.  We  need  concern  ourselves  only 
with  the  amended  act.  In  substance  the  amended  act  provides 
in  nine  sections,  for  the  proper  sanitation,  drainage,  plumbing 
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and  all  general  sanitary  conditions  for  bakeries,  requiring  air 
shafts,  windows,  ventilating  pipes,  etc.,  such  as  may  be  required 
by  the  chief  or  district  inspector  of  bake  shops.  The  act  further 
provides  for  proper  washrooms,  closets,  toilet  rooms,  etc.,  pre- 
scribes the  heighth  of  the  room,  how  sides  of  the  walls  should  be 
constructed,  the  ceilings  and  the  floors,  kinds  of  furniture  to  be 
used,  and  many  other  regulations  which  need  not  here  be  set  out. 
The  act  further  provided  as  follows : 


11 


And  no  ceUar  or  hasemeni  not  now  used  as  a  hakeryy  shall 
be  hereafter  used  and  occupied  as  a  bakery^  and  a  cellar  hereto- 
fore occupied  shall,  when  once  closed,  not  be  reopSned,  unless 
the  proprietor  shall  have  previously  complied  with  the  provisions 
of  this  act.'' 

This  law  was  carried  into  Bates'  Revised  Statutes  and  num- 
bered Sections  4364-71  to  4364-79,  inclusive.  No  change  was 
made  in  this  law  until  the  codifying  commission  was  appointed 
by  virtue  of  an  act  of  the  Jjegislature  passed  April  2,  1906  (98 
Ohio  Laws,  221).  This  commission,  composed  of  three  persons 
appointed  by  the  Qovemor,  was  directed  and  required  to  bring 
together  all  the  statutes  and  parts  of  statutes  passed  by  the  Leg- 
islature relating  to  the  same  matters,  and  to  generally  omit  all 
redundant  and  obsolete  enactments  such  as  have  no  influence  on 
existing  rights  or  remedies,  making  alterations  in  harmonious 
statutes,  to  omit  ambiguous  words,  and  to  arrange  the  statutes 
under  suitable  titles,  divisions,  subdivisions,  chapters  and  sec- 
tions, and  to  present  the  same  in  a  general,  concise  and  compre- 
hensive form  consistent  with  the  clear  expression  of  the  will  of 
the  General  Assembly,  rejecting  all  equivocally  ambiguous,  cir- 
cuitous and  tautological  phraseology.  The  commission  having 
performed  its  work,  submitted  to  the  General  Assembly  what  is 
known  as  the  General  Code,  and  this  General  Code  was  passed 
and  adopted  by  the  Legislature  of  the  state  as  its  own  handiwork, 
February  14,  1910 ;  so  that  the  General  Code  as  it  now  stands  is 
an  enactment  of  the  General  Assembly  of  the  state  of  Ohio,  in 
its  sovereign  capacity  as  the  law  making  body  of  this  state. 
There  can  be  no  occasion  for  a  reference  to  the  work  of  the 
codifying  commission  in  view  of  what  the  Legislature  subse-- 
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quently  did  in  adopting  this  code  as  one  enactment  of  the  Legis- 
lature except  for  the  purpose  of  shedding  light  upon  the  mean- 
ing to  be  given  to  Section  1012  of  the  Qeneral  Code. 

Now  Section  1012  of  the  General  Code  is  a  part  of  the  enact- 
ment of  the  Legislature  passed  April  21,  1898.  That  ^lactment 
relating  to  bakeries  is  now  found  compiled  within  the  limits  of 
Sections  1012  to  1019  inclusive,  of  the  General  Code.  Section 
1019  provides  that  a  violation  of  any  of  the  provisions  of 
this  code  relating  to  bakeries,  or  a  refusal  to  comply  with  a  re- 
quirement of  the  chief  inspector  of  workshops  and  factories  or  a 
district  inspector  made  as  provided  herein  shall  subject  the  of- 
fender to  pay  not  less  than  twenty  dollars  nor  more  than  fifty 
dollars,  and  not  less  than  fifty  dollars  nor  more  than  two  hun- 
dred dollars,  or  imprisoned  not  more  than  ten  days,  for  each 
succeeding  offense. 

The  section  of  this  code  which  the  petitioner  is  charged  with 
having  violated  is  1012,  or  rather  he  is  charged  with  having 
violated  a  portion  of  that  section,  by  using  and  conducting  a 
bakery  in  a  cellar,  contrary  to  the  provisions  of  this  section, 
which  reads  as  follows: 

''All  bakeries  shall  be  drained  and  plumbed  in  a  santiary  man- 
ner and  provided  with  such  air-shafts,  windows  or  ventilating 
pipes,  as  the  chief  inspector  of  workships  and  factories  or  a  dis- 
trict inspector  directs.  No  cellar  or  hasemerU  shall  he  used  as  a 
bakery.' ' 

It  is  this  last  sentence  of  this  section  of  the  General  Code 
which  the  petitioner  is  charged  with  having  violated,  and  it  is 
this  part  of  the  section  which  it  is  contended  does  not  apply  to 
the  petitioner's  bakery ;  and  if  so,  then  the  prohibition  contained 
in  this  language  is  an  unconstitutional  enactment.  It  is  argued 
and  contended  by  counsel  for  the  petitioner  that  by  taking  the 
enactment  of  April  21,  1898,  it  will  be  seen  that  the  Legislature 
provided  that  no  cellar  or  basement  not  then  used  as  a  bakery 
should  be  thereafter  used  or  occupied  as  a  bakery,  and  that  it 
was  not  the  intention  of  the  Legislature,  nor  did  it  so  enact 
that  a  cellar  or  basement  which  was  then  used  as  a  bakery 
should  not  continue  to  be  used  as  a  bakery.    In  other  words,  it 
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k  contended  that  the  act  of  1898  was  prospectiYe  in  its  opera- 
tion and  intended  only  to  apply  to  tiiose  cellar  or  basement 
bakeries  which  might  be  opened  after  the  passage  of  the  law,  and 
that  inasmuch  as  the  eodifying  commission  was  only  authorised 
to  bring  together  all  the  statutes,  simplify  the  same  and  reject 
all  unnecessary  language,  the  commission  when  it  wrote  Section 
1012,  or  the  last  sentence  thereto,  simply  stated  in  substance  what 
the  Legislature  had  provided  by  the  act  of  April  21,  1898,  and 
that  the  Legislature  when  it  adopted  the  work  of  the  Code  Com- 
mission 9s  its  own  did  no  more  than  re-enact  that  part  of  the 
law  of  1898  which  applied  to  cellar  and  basement  bakeries. 

Now,  let  us  analyze  the  language  of  the  Legislature  in  the  act 
of  1896  and  see  what  the  L^islature  did.  It  is  true,  I  think, 
and  can  not  be  oontroYcrted,  that  the  act  intended  to  apply  to 
the  bakery  business  as  it  should  be  conducted  after  the  pas- 
sage of  the  act  of  1898.  It  was  purely  and  simply  a  regulation 
of  the  bakery  business  and  so  intended.  It  had  no  retrospec- 
tive opmition  or  effect,  but  merely  prospective.  The  Legisla- 
ture divided  cellars  and  basements  into  two  classes  by  this  act 
of  1898.  One  dass  was  cellars  and  basements  then  used  as 
bakeries,  that  is,  used  as  such  at  the  date  of  the  passage  of 
the  act  of  April  21,  1898 ;  and  the  other  class,  cellars  and  base- 
ments not  used  as  bakeries  at  that  time.  Now  the  Legislature 
provided  that  cellars  and  basements  not  then  used  as  bakeries 
could  not  be  thereafter  used  as  such;  but  did  not  prohibit  cellars 
and  bakeries  then  used  as  bakeries  from  being  so  used  there- 
after. But  the  Legislature  further  provided  in  this  act  that 
when  a  cellar  or  basement  bakery  was  discontinued  or  dosed, 
that  it  could  not  be  reopened,  unless  the  proprietor  shall  have 
previously  complied  witii  the  provisions  of  the  act,  which  could 
only  mean,  complied  with  the  provision  of  the  acts  with  reference 
to  alterations  and  changes  and  with  respect  to  ventilation  and 
sanitation. 

Now,  the  codifying  commiadon  and  the  Legislature,  by  the 
language  of  Section  1012  of  the  General  Code,  have  substi- 
tuted for  all  this  language  the  prohibition,  ''no  cellar  or  base- 
ment shall  be  nsed  as  a  bakery."    If  this  language  in  Section 
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1012  has  the  same  force  and  effect  as  the  language  in  the  act 
of  1898,  then  the  complainant's  contention  is  well  founded, 
that  the  law  does  not  apply  to  his  bakery,  because  it  is  admitted 
that  his  bakery  in  his  cellar  was  in  existence  and  operation  at 
the  time  of  the  passage  of  the  act  of  1898,  and  also  at  the  time 
of  the  adoption  of  the  General  Code  in  February,  1910. 

It  seems  to  the  court  that  the  language  of  Section  1012,  which 
prohibits  cellar  and  basement  bakeries,  is  not  the  same  as  the 
language  used  in  the  act  of  1898,  nor  can  it  be  construed  to 
mean  the  same  thing.  By  the  language  of  the  last  sentence  of 
Section  1012  of  the  General  Code,  there  is  no  dassificaton  of  or 
exception  to  cellars  and  basements.  No  cellar  or  basement  can 
be  used  as  a  bakery  under  this  language  whether  it  was  thereto- 
fore used  as  a  bakery  or  not,  whereas  by  the  language  of  the 
act  of  1898  the  prohibition  extended  onl^'  to  cellars  €ind  base- 
ments which  were  not  then  used  as  bakeries,  and  cellars  and 
basements  which  were  then  used  as  bakeries  could  continue  to  be 
so  used. 

There  has  been  an  elimination  of  the  classification  of  cellars 
and  basements  which  is  found  in  the  act  of  1898.  If  the  lan- 
guage of  Section  1012  were  employed  in  the  act  of  1898,  then 
QO  bakery  could  be  carried  on  in  any  cellar  or  basement,  whether 
the  business  was  then  in  existence  or  not. 

As  the  court  understands  this  act,  it  was  not  an  act  to  regulate 
property,  but  an  act  to  regulate  business,  to-wit:  the  busi- 
ness of  baking  food  stuff  for  the  people;  and  it  was  under- 
taken to  prescribe  that  the  business  should  not  be  earried  on  in 
certain  places,  which  no  doubt  the  Legislature  contemplated 
were  not  suitable  for  the  conduct  of  such  business.  Cellars 
and  basements  are  not  as  open  to  the  sunshine  and  the  air,  and 
are  more  subject  to  dampness  and  mouldiness,  and  I  think  it  will 
be  generally  admitted  that  food  stuffs,  especially  bread  stuffs, 
can  not  be  as  well  kept  in  cellars,  as  above  ground;  nor  can 
the  materials  out  of  which  bread  stuffs  are  made  retain  their 
purity  as  well  in  cellars  and  basements  as  above  ground. 

Now,  I  am  clearly  of  the  opinion  that  the  codifying  commis- 
sion and  the  Legislature,  by  changing  the  language  of  the  act 
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of  1898,  has  made  the  prohibition  apply  not  only  to  bakeries 
that  were  condncted  and  carried  on  in  cellars  and  basements  at 
the  time  the  act  of  1898  was  passed,  bnt  it  has  made  the  pro- 
hibition extend  to  the  carrying  on  of  the  bakery  business  in  any 
cdlar  or  basement  regardless  of  the  time  when  the  business  was 
established,  whether  prior  to  the  adoption  of  the  General  Code  in 
1910,  or  thereafter.  It  is  analogous  to  the  situation  which  is 
presented  by  a  person  who  is  engaged  in  the  business  of  traffick- 
ing in  intoxicating  liquors. 

One  may  be  engaged  in  that  business  of  retailing  intoxicating 
liquors  on  his  own  premises,  without  violating  any  law  of  the 
state,  but  under  the  local  option  law  the  people  of  the  district  in 
which  his  saloon  is  situated,  may  by  a  majority  vote  determine 
that  he  shall  not  carry  on  that  business  in  that  place,  and  upon 
an  election  being  held  as  provided  by  law,  if  the  majority  of 
the  electors  in  the  district  in  which  the  saloon  is  located  so  ex- 
press themselves  the  person  or  persons  engaged  in  the  saloon 
business  must  discontinue  the  business,  and  they  are  prohibited 
from  opening  up  or  carrying  on  the  business  thereafter.  The 
Supreme  Court  has  decided  that  such  an  enactment  is  a  valid 
exercise  of  the  police  power  by  the  Legislature,  and  that 
such  lei^ation  is  in  the  interest  of  good  morals  of  the  state. 
The  Legislature  may  also  provide,  under  the  police  power,  that 
dynamite  and  gunpowder  shall  not  be  stored  in  localities 
where  any  danger  is  likely  to  result  to  persons  and  property. 
The  Legislature  may  also  provide  that  slaughter-houses  and 
other  establishments  where  the  business  carried  on  has  a  ten- 
dency to  endanger  the  health,  or  annoy,  or  become  offensive  to 
the  sense  of  smell  of  the  inhabitants  of  portions  of  the 
community  shaU  not  be  carried  on  in  those  places.  And  no 
doubt  the  Legislature  when  it  passed  this  act,  and  the  codifying 
commission  and  the  Legislature  when  it  re-enacted  the  (Jeneral 
Code,  had  in  mind  the  purpose  or  intention  of  passing  laws  in 
the  interest  of  the  public  health. 

Now  the  question  arises,  whether  or  not  this  enactment,  which 
the  court  construes  to  be  a  prohibition  to  the  carrying  on  of  the 
bakery  business  in  any  cellar  or  basement,  is  a  valid  and  con- 
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stitntional  exercise  of  the  police  power  vested  in  the  Legidatnre, 
or  whether  or  not  it  is  a  violation  of  the  gaarantee  extended  to 
all  the  citizens  by  Section  1  of  the  Fourteenth  Amendment  of  the 
Constitutioii  of  the  United  States.  That  section,  or  the  part 
thereof  with  which  we  are  concerned,  reads  as  follows: 

''Nor  shall  any  state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law/' 

It  is  contended  that  the  bakery  business  is  a  lawful  and  harm- 
less business,  and  that  no  evil  arises  out  of  the  business ;  that  it 
is  not  a  nuisance  and  can  not  be  declared  to  be  a  nuisance,  and 
that  the  extent  to  which  the  Legislature  may  act  under  the 
exercise  of  police  power  is  to  provide  proper  sanitary  regulations 
for  the  conduct  of  the  business  and  that  it  can  not  prohibit  the 
carrying  on  of  the  business  in  any  place  or  locality.  If  this  be 
true,  then  the  last  portion  of  Section  1012  of  the  Gkneral  Code 
must  be  held  to  be  unconstitutional  as  in  violation  of  the  guar- 
anteed right  of  the  petitioner  under  this  article  of  the  Constitu- 
tion of  the  United  States.  Now  we  shall  proceed  to  examine 
this  question*  ^ 

I  am  of  the  opinion  that  Article  I,  Section  1  of  the  Bill  of 
Bights  of  the  Ohio  Constitution,  which  provides  that  all  men 
have  certain  inalienable  rights,  among  which  are  those  of  en- 
joying and  defending  life,  liberty,  acquiring  and  possessing  and 
protecting  property,  is  not  contravened  by  this  section  of  the 
statute.  Nor  is  Section  19,  Article  I  of  the  Bill  of  Bights  of 
the  Constitution  of  Ohio,  violated  by  this  act.  That  section 
among  other  things  provides  that  ''private  property  shall  ever 
be  held  inviolate  and  shall  not  be  taken  without  compensation 
made  to  the  owner  in  money." 

This  legislation,  in  the  opinion  of  the  court,  falls  within  the 
class  of  legislation  which  may  be  enacted  under  the  police  power 
of  the  state,  and  the  only  question  as  to  its  constitutionality  is 
whether  or  not  it  is  violative  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States,  which  among  other  things 
prohibits  any  state  from  depriving  any  person  of  life,  liberty 
and  property  without  due  process  of  law.  To  the  extent  that 
the  petitioner's  property  in  this  case  is  limited  in  the  uses  to 
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which  it  may  be  applied,  there  is  to  that  certain  extent  a  de- 
privation of  property. 

When  the  use  of  a  property  is  prohibited,  it  is  the  equiva- 
lent of  the  taking  of  tht;  property:  and  if  tlus  nse  is  prohib- 
ited without  due  process  of  law,  then,  in  the  opinion  of  the 
court,  there  has  been  a  taking  of  private  property  without  due 
process  of  law.  But  in  the  exercise  of  the  police  power  by  the 
state,  which  by  the  way  is  a  power  that  is  not  interfered  with 
by  the  Fourteenth  Amendment  of  the  Federal  Constitution,  per- 
sons and  property,  liberty  of  movement  and  freedom  of  action, 
are  subject  to  a  limited  control;  and  a  limitation  may  be  put 
upon  the  use  of  property  and  the  nse  of  one's  liberty.  This  it 
has  been  held  by  all  the  authorities  may  be  done,  provided  the 
limitation  upon  the  liberty  of  the  citizen  or  upon  the  use  of 
his  property  is  not  an  unreasonable  one  and  tends  to  promote 
the  general  Welfare,  the  public  health,  comfort,  and  protect  the 
lives  and  security  of  the  people. 

The  sole  question  to  be  determined  in  this  case  is  whether 
or  not  the  last  sentence  in  Section  1012  of  the  General  Code, 
which  prohibits  the  use  of  bakeries  in  cellars  and  basements^  is 
a  reasonable  exercise  of  the  police  power  of  the  state.  While 
the  Fourteenth  Amendment  guarantees  due  process  of  law  and 
equal  protection  of  the  laws,  and  is  capable  of  an  interpretation 
subjecting  state  legislation  to  a  federal  control  nearly  equal  in 
scope  to  that  now  exercised  by  the  state  courts,  neverthdess  the 
view  expressed  by  the  Supreme  Court  of  the  United  States  in 
the  ''slaughter-house  cases."  16  Wallace,  that  the  chief  appli- 
cation of  this  clause  can  be  found  in  the  protection  of  the  negro, 
was  for  many  years  considered  to  be  the  true  interpretation  of 
this  amendment.  But  in  later  years  the  rule  therein  laid  down 
has  been  widely  departed  from,  and  it  is  now  held  by  the  Su- 
preme Court  of  the  United  States  that  this  amendment  may  be 
invoked  for  the  puri>08e  of  protecting  the  liberty  and  property 
of  the  individual  citizen  who  claims  that  he  has  been  deprived 
thereof  without  due  process  of  law.  It  is  not  an  easy  matter  to 
define  what  is  meant  by  due  process  of  law.  In  Great  Britain 
it  simply  means  that  it  is  a  judgment  in  accordance  with  the 
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forms,  practices  and  precedents  of  the  courts  of  Great  Britain ; 
or  it  means  an  act  of  Parliament.  No  court  can  question  the 
validity  of  an  act  of  Parliament.  But  in  this  country  and  in  all 
the  states  thereof,  by  reason  of  the  fact  that  we  have  a  written 
constitution  adopted  by  the  people  of  the  United  States  and  of 
the  different  states,  the  courts  have  taken  to  themselves,  if  it  has 
not  been  conferred  upon  them,  the  power  and  authority  to  de- 
termine the  validity  of  any  act  of  the  legislative  department  of 
the  government.  Therefore,  in  determining  whether  or  not  prop- 
erty  has  been  taken  without  due  process  of  law  in  this  country 
and  in  this  state,  reference  must  be  made  to  the  constitutional 
provisions  affording  protection  to  property  and  prohibiting  the 
taking  thereof  in  any  other  manner  than  that  prescribed  by  the 
fundamental  law  of  the  land. 

According  to  the  broad  and  equitable  doctrine  of  modem 
cases,  it  is  not  necessary  to  constitute  a  taking  of  'property  for 
public  purposes  that  the  actual  occupancy  or  possession  of  the 
property  should  be  assumed  and  its  title  acquired.  A  serious 
interruption  to  the  common  and  necessary  use  of  property  is 
said  to  be  equivalent  to  taking  it,  within  the  meaning  of  a  con- 
stitutional provision  and  it  is  not  necessary  that  the  land  should 
be  absolutely  taken.  See  Pumpelly  v.  Oreen  Bay,  etc.,  Canal 
Co.,  14  Wal.,  166. 

The  term  * 'police  power"  has  never  been  clearly  circum- 
scribed. Blackstone  defines  it  as  ''the  due  regulation  and  do- 
mestic order  of  the  kingdom,  whereby  the  individualB  of  the 
state,  like  members  of  a  well  governed  family,  are  bound  to 
conform  their  general  behavior  to  the  rules  of  propriety,  good 
neighborhood  and  good  manners;  and  to  be  decent,  industrious 
and  inoffensive  in  their  respective  stations."  Blackstone,  Vol. 
4,  162-175. 

In  the  decisions  of  the  courts  of  the  various  states  and  the 
Supreme  Court  of  the  United  States,  we  find  the  term  "police 
power"  coupled  with  internal  commerce  and  domestic  trade, 
health  and  safety  measures,  legislation  relating  to  gambling, 
game  laws,  idleness,  disorderly  houses,  proper  mode  of  living, 
the  conservation  of  health,  the  honor  and  cleanliness  of  the 
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people  and  a  mnltitade  of  subjects  over  which  it  is  admitted 
that  the  state  has  ample  anthority  nnder  this  power  to  exercise 
its  paternal  care.  It  is  also  nniTersally  conceded  that  it  is  a 
power  to  be  exercised  by  the  states  and  not  by  the  federal  gOT- 
emment;  and  the  only  grounds  on  which  the  federal  oonrts  un- 
dertake to  paa&  upon  legislation  of  the  character  of  police  rega- 
lationSy  is  when  the  claim  is  made  that  the  legislation  is  viola- 
tive of  the  Fourteenth  Amendment. 

The  l^^lation  of  which  Section  1012  of  the  (3eneral  Code  is 
a  part  is  an  exercise  of  the  power  of  the  state  to  provide  for 
the  health  of  the  people  and  the  conservation  of  the  strength 
and  health  of  the  persons  employed  in  bakeries.  The  act  under 
consideration  was  copied  almost  verbatim  from  an  act  passed 
by  the  Legislature  of  the  state  of  New  York,  which  was  con- 
sidered  in  part  in  the  case  of  Lochner  v.  The  State  of  New  York, 
198  U.  S.,  45.  This  act  of  the  Legislature  of  New  York  under- 
took to  regulate  bakeries,  to  prescribe  the  number  of  hours  of 
labor  which  bakers  could  be  required  to  perform  in  any  one  day, 
provide  for  the  sanitary  conditions  of  all  bakeries  and 
for  inspection  thereof,  for  wash-rooms,  and  limitiTig  houra  of 
labor  to  sixty  hours  a  week  and  not  more  than  ten  hours  a  day. 
The  act  also  provided  that  no  cellar  or  basement  not  used  as 
a  bakery  at  the  time  of  the  passage  of  the  act  should  thereafter 
be  used  or  occupied  .as  sudu  unless  the  proprietor  shall  comply 
with  the  sanitary  provisions  of  the  act.  An  examination  of 
the  various  sections  of  this  act,  which  will  be  found  set  out  in 
full  in  the  case  just  cited,  will  disclose  a  great  similarity  to  the 
sections  of  the  General  C!ode  of  Ohio,  1012  to  1019  inclusive. 

The  case  above  cited  arose  in  Oneida  county.  New  York, 
where  one  Lochner  was  indicted  and  eonvicted  in  the  Supreme 
Court  in  that  county  of  having  required  a  baker  to  work  more 
than  sixty  hours  per  week  in  his  (Lochner's)  bakeiy.  A  de- 
murrer was  interposed  to  the  indictment  on  the  ground  that  the 
law  was  invalid  and  void  because  in  contravention  of  the  Four- 
teenth Amendment  of  the  Federal  Constitution.  It  may  be  in- 
teresting to  show  the  diversity  of  opinion  of  the  judges  who 
passed  upon  this  legislation.    The  constitutionality  of  the  law 
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was  upheld  by  the  judge  of  the  Supreme  Court  of  Oneida 
County.  On  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  of  New  York  the  coDstitutionality  of  the  law  was  sustained 
by  a  divided  court  of  three  to  two.  In  the  Court  of  Appeals  of 
Xew  York,  composed  of  seven  judges,  the  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  was  affirmied  by  a  divided 
court  of  four  to  three,  and  on  error  to  the  Supreme  Court  of  the 
United  States  the  judgment  of  the  Court  of  Appeals  of  New 
York  was  reversed  and  the  law  held  to  be  unconstitutional  by 
a  divided  court  of  five  to  four ;  Justices  Harlan,  White,  Holmes 
and  Day  concurred  in  a  dissenting  opinion,  whereas  five  of  the 
judges,  Peckham,  Fuller,  Brewer,  Brown  and  McKenna,  held 
that  a  part  of  the  law  was  invalid  as  an  invasion  of  the  consti- 
tutional right,  without  due  process  of  law,  of  the  accused,  Loch- 
ner,  to  contract.  The  constitutionality  of  this  part  of  the  enact- 
ment was  sustained  by  twelve  judges  who  passed  upon  it,  and 
it  was  held  to  be  unconstitutional  by  ten  judges;  but  inas- 
much as  the  Supreme  Court  of  the  United  States  had  the  last 
say,  and  five  of  the  judges  held  the  law  to  be  unconstitutional 
as  against  four  who  h^ld  it  to  be  constitutional,  that  provision 
of  the  law  which  prohibited  persons  from  laboring  in  bakeries 
more  than  sixty  hours  per  week  was  held  to  be  invalid.  The  re- 
maining parts  of  the  statute  were  not  affected  by  this  decision. 
Without  undertaking  to  criticize  the  wisdom  of  the  holding 
of  those  judges  who  held  the  law  to  be  unconstitutional,  it  would 
appear  that  there  was  grave  doubt  as  to  the  unconstitutionality 
of  the  legislation,  to  say  the  least.  As  was  said  by  Justice 
Holmes  in  his  dissenting  opinion : " 

'*A  reasonable  man  might  think  it  a  proper  measure  on  the 
score  of  health.  Men  whom  T  certainly  could  not  pronounce 
unreasonable,  would  uphold  it  as  a  first  installment  of  a  general 
regulation  of  the  hours  of  work." 

It  is  an  elementary  principle  of  law  that  courts  must  not  hold 
any  legislation  unconstitutional  unless  it  be  clearly  so,  and  that 
every  reasonable  intendment  shall  be  held  to  favor  the  validity 
and  constitutionality  of  an  act  of  the  T;egislature.     If  there  be 
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any  reasonable  doubt  as  to  the  constitntionality  of  an  act  of 
the  Legislature,  it  is  the  duty  of  the  court  to  resolve  that  doubt 
in  favor  of  the  validity  of  the  law  and  not  against  it;  and  the 
duty  to  so  hold  and  ^ply  this  rule  rests  with  sx>ecial  force  upon 
the  judges  of  the  inferior  courts,  courts  below  the  court  of  last 
resort.  In  this  case  before  the  court,  if  th^re  is  any  reasonable 
doubt  as  to  the  constitutionality  of  this  legislation,  it  would  be 
my  duty  to  sustain  it. 

The  strongest  case  that  has  been  cited  by  c6uiisel  for  the  peti- 
tioner in  support  of  their  contention  that  this  law  is  unconsti- 
tutional is  In  re  Jacobs,  98  N.  Y.  Rep.,  98.  The  Court  of  Ap- 
peals of  New  York  in  that  case  had  under  consideration  an  act 
which  prohibited  and  made  criminal  the  manufacturing  of  cigars 
in  tenement  houses,  and  it  was  sought  to  uphold  the  l^islation 
as  a  valid  exercise  of  the  police  power  of  the  state  for  the  con- 
servation of  the  health  of  the  occupiers  of  tenement  houses.  It 
was  attacked  upon  the  same  ground  that  the  bakery  act  under 
consideration  in  this  case  is  attacked,  to-wit,  that  it  was  a  viola- 
tion of  the  constitutional  guarantee  afforded  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  in  that  it  deprives  the 
occupiers  of  tenement  houses  of  their  property  without  due  pro- 
cess of  law.  In  that  case  the  court  held  that  property  may  be 
destroyed  or  its  value  annihilated,  if  the  owner  is  kept  from  us- 
ing it  for  a  useful  and  lawful  purpose.  It  further  held  that  the 
value  of  property  consists  in  the  right  to  use  the  property,  and 
that  the  constitutional  guarantee  would  be  of  little  wortii  if 
the  Legislature  could,  without  compensation,  deprive  property 
owners  of  the  right  to  use  the  same  for  any  lawful  purpose.  In 
that  case  numerous  authorities  were  cited  supporting  the  doc- 
trine that  the  Legislature,  in  the  exercise  of  the  police  power, 
has  the  right  to  limit  in  a  reasonable  manner  the  uses  to  which 
property  may  be  put.  if  the  limitations  of  those  uses  tend  in 
any  way  to  further  the  purpose  for  which  the  legislation  was 
intended.  But  in  that  case,  the  Supreme  Court  was  of  the  opin- 
ion that  there  was  nothing  deleterious  or  unwholesome  in  or 
about  the  manufacture  of  cigars  in  tenement  houses,  and  that 
the  prohibition  of  the  manufacture  of  cigars  therein  did  not 


660  HAMILTON  COUNTY  COMMON  PLEAS. 

Bernhardt  v.  Wise.  [Vol.  12  (N.8.) 

tend  in  any  manner  to  protect  the  health  of  occupants  of  tene- 
ment houses. 

Judge  Cooley  lays  down  this  rule  in  the  4th  Ed.,  Section  719, 
of  his  Constitutional  Limitations: 

'*The  limit  to  the  exercise  of  the  'police  power'  in  these  cases 
must  be  this:  the  re^snilations  must  have  reference  to  the  com- 
fort, safety  or  welfare  of  society;  they  must  not  be  in  conflict 
with  any  of  the  provisions  of  the  charter;  and  they  must  not 
under  pretense  of  regulation,  take  from  the  corporation  any 
of  the  essential  rights  and  privileges  which  the  charter  confers. 
In  short,  they  must  be  police  regulations  in  fact,  and  not  amend- 
ments of  the  charter  in  curtailment  of  the  corporate  franchise.'* 

Generally,  it  has  been  held  tha.t-^it  is  xox  the  Legislature  to 
determine  what  laws  and  regulations  are  needed  to  protect  the 
public  health  and  secure  the  public  safety,  and  if  its  measures 
a^-e  calculated,  intended,  convenient  and  appropriate  to  accom- 
plish this  end,  the  exercise  of  its  discretion  is  not  subject  to 
review  by  the  courts;  but  they  must  have  some  relation  to  those 
ends.  Under  the  mere  guise  of  police  regu^alons,  personal 
rights  and  private  property  can  not  be  arbitraril  -  affected,  and 
the  determination  of  the  Legislature  is  not  final  ^'^^live. 

If  we  are  to  determine  the  validity  of  this  act  ^^.^lo- 

lature  under  consideration,  Section  1012,  by  this  j,  we  must 
ask  ourselves  whether  or  not  the  legislatioii  ^«a  any  relation  to 
the  end  sought  to  be  accomplished  by  the  Legislature.  Now,  it 
is  manifest  that  the  purpose  intended  to  be  accomplished  by  the 
Legislature  or  the  end  sought  to  be  attained,  was  the  preserva- 
tion of  the  health  of  the  inhabitants  of  this  state.  All  people 
of  the  state  use.  bread,  and  it  can  not  be  denied  that  it  is  desir- 
able and  essential  that  the  bread  used  by  the  people  should  be 
as  wholesome  as  it  is  possible  to  make  it.  Wholesome  bread  con- 
duces to  good  health,  and  unwholesome  bread  very  materially 
conduces  to  ill-health.  Furthermore,  it  was  no  doubt  in  the 
mind  of  the  Legislature  to  conserve  the  health  and  strength  of 
employes  in  bakeries. 

Now  can  it  be  said  that  the  prohibition  of  bakeries  in  cellars 
and  in  basements  has  no  relation  towards  securing  the  health  of 


MSI  PSIUS  REPORTS— NEW  SERIES.  SU 

1911.]  Benkardt  ▼.  Wiae. 

the  people  of  the  state  and  the  health  and  strength  of  the  em- 
ployes in  bakeries?  It  most  be  known  to  any  eoort  who  nndcr* 
takirs  to  pass  upon  legislation  of  this  character,  that  eellars  and 
basements  are  not  as  sanitary  because  of  their  location  as  are 
rooms  and  apartments  entirely  aboTe  the  ground;  nor  can  th^ 
be  made  as  wholesome  as  rooms  and  apartments  entirely  above 
ground.  There  is  always  more  or  less  dampness  in  rooms  under 
ground  or  partly  under  ground;  there  is  always  a  limitation  to 
the  amount  of  light  that  may  be  admitted  to  such  ro<Mns;  ther*^ 
is  a  limitation  to  the  amount  of  wholesome  air  that  may  be  ad- 
mitted :  and  there  is  a  limitation  to  the  amount  of  sundiine  that 
may  be  secured  in  such  placesu 

The  court  is  of  ftte  bpinion  that  it  can  not  be  said  in  this  eaa? 
that  the  prohibition  pf  bakeries  in  cellars  and  basements  has  no 
relation  whatsoever  to  the  health  of  the  inhabitants  and  the 
strength  and  health  of  the  employes  in  bakeries.  If  this  legis-- 
lation  has  any  relation  to  the  end  sought  to  be  attained  by  the 
Legislature,  then  ^he  Legislature  is  the  sole  judge  of  whether  or 
not  that  end  will  tie  attained.  Tt  may  be  that,  in  the  opinion 
of  this  court,  n^^'ither  the  health  of  the  inhabitants  nor  of  those 
employed  in  the  bakeries  will  be  furthered  or  promoted  by  pro- 
hibiting bakeries  in  cellars  or  basements,  but  if  every  judge 
upon  every  bench  in  the  state  of  Ohio  was  of  that  opinion,  and 
nevertheless  reasonaoie'men  might  be  found  who  hold  to  the  eon- 
trary  opinion,  it  would  not  be  within  the  province  of  the  court 
to  hold  the  law  unconjctitutional  on  the  ground  that  it  is  an  un- 
reasonable  exercise  of  the  police  power.  If  reasonable  men 
might  differ  as  to  the  efficacy  of  the  law,  then  the  law  must  be 
held  to  be  constitutionaL  because  the  Legislature  is  presumed  to 
be  composed  of  reasonable  men,  and  if  in  their  opinion  it  will 
tend  to  bring  about  the  ends  which  they  seek  to  attain,  it  is  not 
for  the  court  to  set  up  its  judgment  and  opinion  as  to  the  ef- 
ficacy of  the  law  against  the  judgment  and  the  (pinion 
of  die  legislative  body.  Even  as  a  police  regulation  tar  the  con- 
servation of  the  health  and  strength  of  those  who  labor  in  bak- 
eries. I  am  of  the  opinion  that  a  court  in  the  exercise  of  a  sound 
judgment  would  not  be  warranted  in  saying  that  the  Legislature 
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has  no  right  or  power  to  prohibit  the  carrying  on  of  bakeries  in 
cellars  and  basements.  The  court  is  inclined  to  agree  with  the 
judgment  of  Justice  Holmes,  in  Lockner  v.  State,  198  U.  S., 
supra,  that  ''this  case  is  one  that  may  be  decided  from  an  eco- 
nomic standpoint."  He  says  that  ''if  it  were  a  question  whether 
I  agreed  with  the  economic  theory,  which  a  large  part  of  the 
country  does  not  entertain,  I  should  desire  to  study  it  further 
and  long  before  making  up  my  mind." 
Again  he  says: 

"It  is  settled  by  various  decisions  of  this  court  that  state  con- 
stitutions and  state  laws  may  regulate  life  in  many  ways  which 
we  as  legislators  might  think  as  injudicious  or  if  you  like  as 
tyrannical  as  this,  and  which  equally  with  this  interfere  with 
the  liberty  to  contract. ' ' 


He  cites  the  Sunday  laws,  usury  laws,  laws  prohibiting  lot- 
teries, the  post  ofSce  laws  and  regulations,  and  finally  concludes 
that  if  reasonable  men  might  think  any  legislation  a  proper 
measure  to  secure  the  health,  comfort  or  general  welfare  of  the 
conmiunity,  then  it  is  not  within  the  province  of  the  court  to 
hold  the  law  unconstitutional. 

A  recent  case  decided  by  the  Supreme  Court  of  Wisconsin, 
Benz  V.  Kremer,  passes  upon  the  constitutionality  of  an  act  simi- 
lar to  the  one  under  consideration.  The  case  will  be  found  re- 
ported in  the  26th  L.  R.  A.  (N.S.),  842,  decided  February  22, 
1910.  This  act  is  somewhat  similar  to  the  one  under  considera- 
tion. It  prohibited  bakeries  in  a  room,  the  floor  of  which  was 
more  than  five  feet  below  the  level  of  the  surface  of  the  adjacent 
ground.  An  injunction  was  sought  by  one  Makielski,  the  owner 
of  the  property,  and  one  Bentz,  the  tenant  of  the  property  using 
the  same  as  a  bakery  in  the  city  of  Milwaukee,  against  the  de- 
fendant, Kremer,  as  state  bakery  inspector,  to  enjoin  him  from 
requiring  them  to  discontinue  the  use  of  their  premises  as  a 
bakery,  the  same  being  conducted  in  a  cellar  more  than  five  feet 
below  the  adjacent  ground.  The  court  dismissed  the  injunction 
and  held  the  law  to  be  a  valid  exercise  of  the  police  power  by 
the  Legislature.  It  was  further  contended  in  this  case  that  the 
plaintiff's  bakery  was  constructed  after  the  passage  of  the  law 
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reqinriiig:  the  floor  to  be  not  more  than  five  feet  bdow  the  levd 
of  the  street.  The  court  in  paning  upon  the  law,  qieaka  of 
bakeries  aa  follows: 

"That  places  where  bread  stnff  for  pnblie  consumption  is  pre- 
pared shonld  be  sanitary  would  not  be  questioned,  nor  that  audi 
places  where  sun  and  air  are  admitted  would  be  mudi  more  ao 
than  in  basements  so  far  below  the  surface  of  the  ipround  as  to 
practicallT.  (^  in  a  large  d^pree,  exdnde  sunli^^  and  an  abond- 
ance  of  pure  air,  and  thereby  render  the  bakery  leas  aanitary 
than  if  constructed  not  more  tiian  five  feet  below  the  lerd  of 
the  street  *  *  *  It  is  a  matter  that  must  be  left  to  the 
ju^ment  of  the  Legislature. 


9f 


The  court  furtho'  asjs: 

"Obviously,  such  a  regulation  could  not  be  held  unreaaonaUe 
when  its  purpose  and  the  eflfeet  of  its  observance  would  be  to 
prcMuote  the  production  of  wholesome  food." 

This  language  is  especially  pertinent  to  the  claim  of  the 
plaintiff  in  this  case,  that  his  bakery  is  A  1,  and  one  of  the  most 
sanitary  bakeries  in  the  city  of  CincinnatL  This  same  daim  waa 
made  in  the  Wisconsin  case,  and  note  the  language  of  the  Su- 
preme Court  with  reference  to  this  claim : 

"But  it  is  said  that  the  plaintiff's  bakery,  thou^  more  than 
five  feet  bdow  the  surface  of  the  ground,  is  still  as  sanitaiy  as 
any  other,  because  of  the  physical  condition  of  the  location, 
hence  that  there  is  no  necessity  for  enforcing  the  law  in  the  in- 
stant case.  But  individual  cases  can  not  determine  tiie  neces- 
sity of  a  general  law  on  the  subject,  nor  indeed  rule  the  ques- 
tion of  classification.  The  question  is  whether  in  general  the 
public  health  will  be  promoted  by  the  rule,  and  not  whether 
isolated  eases  do  not  need  such  a  rule.  If  the  rule  be  in  the 
inteiest  of  the  public  health  it  must  be  general  and  all  within 
the  class  controlled  by  it." 

And  in  the  case  st  bar,  althou^  it  be  admitted  by  the  de- 
murrer that  the  plaintiff's  bakeiy  is  sanitary,  nevathdeas  the 
constitutionality  of  the  law  and  the  right  of  the  plaintiff  to 
mMJntaJTi  bis  bakery  under  ground  can  not  be  determined  by 
the  fact  that  his  bakery  is  the  most  sanitary  one  in  the  atj  of 
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Ciiiciimieiti.  Numerous  authorities  might  be  cited  to  sustain  the 
proposition  that  it  is  the  function  of  the  Legislature  to  deter- 
mine what  reasonable  measures  shall  be  passed  in  the  interest 
of  the  public  health  and  the  general  welfare,  and  that  courts 
must  not  and  can  not  hold  a  law  passed  under  the  police  power 
to  be  unconstitutional,  unless  it  is  manifestly  so  and  does  not 
tend  to  accomplish  the  purposes  intended  by  the  Legislature. 

In  deciding  an  injunction  suit  brought  by  the  plaintiff  in  this 
case  some  time  ago,  this  court  in  an  obiter  expressed  a  doubt  as 
to  the  constitutionality  of  this  law,  but  stated  that  no  proper 
consideration  of  the  constitutionality  of  the  law  had  been  given. 
Since  this  case  has  been  submitted,  the  court  has  read  numerous 
authorities  and  has  considered  the  question  of  the  constitu- 
tionality of  the  law  as  fully  as  the  limited  time  within  which  he 
should  decide  this  case  would  permit,  and  has  come  to  the  con- 
clusion that  in  view  of  his  position  as  a  judge  of  a  court  in- 
ferior to  that  of  the  Supreme  Court  of  the  state,  and  in  view  of 
the  fact,  to  say  the  least,  that  reasonable  minds  might  differ  as 
to  the  efficacy  of  this  legislation  to  produce  the  results  intended 
by  the  Legislature,  it  is  not  within  the  province  of  this  court 
to  hold  this  law  unconstitutional. 

One  of  the  very  recent  cases  decided  by  the  Supreme  Court 
of  the  United  States  is  that  of  Laurel  Hill  Cemetery  v.  Ths 
City  and  County  of  San  Francisco,  216  U.  S.,  358.  In  that  ease 
the  Legislature  of  California  authorized  the  city  of  San  Fran- 
cisco to  pass  an  ordinance  prohibiting  burial  of  bodies  in  ceme- 
teries located  within  the  city  limits.  It  was  contended  that  there 
was  nothing  unsanitary  in  the  burial  of  persons  within  the  city 
limits.  The  ordinance  recited  that  the  burial  of  the  dead  within 
the  city  and  county  of  San  Francisco  is  dangerous  to  life  and 
detrimental  to  the  public  health.  In  deciding  the  case  Justice 
Holmes,  who  delivered  the  opinion,  says  on  page  365: 

'*If  every  member  of  this  bench  clearly  agreed  that  burying 
grounds  were  centers  of  safety  and  thought  the  board  of  super- 
visors and  the  Supreme  Court  of  California  wholly  wrong,  it 
would  not  dispose  of  the  case.  There  are  other  things  to  be 
considered.     Opinion  still  may  be  divided,  and  if,  on  the  hy- 
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potheais  that  the  danger  is  real,  the  ordinance  would  be  valid, 
we  should  not  overthrow  it  merely  because  of  onr  adherence  to 
the  other  belief.  Similar  arguments  were  pressed  npon  this 
court  with  regard  to  vaccination,  but  they  did  not  prevaiL  On 
the  contrary,  evidence  that  vaccination  was  deleterious  was  held 
properly  to  have  been  excluded."  Jacobson  v.  Massackuseits, 
197  U.  S.,  U. 

* 

On  page  366,  in  speaking  of  the  authority  of  the  Legislature 


"And  yet  again  the  extent  to  which  legislation  may  modify 
and  restrict  the  uses  of  property  consistently  with  the  Constitu- 
tion is  not  a  question  for  pure  abstract  theory  alone.  Tradition 
and  the  habits  of  the  community  count  for  more  than  logic. 
Since,  as  before  the  making  of  constitutions,  regulation  of  burial 
and  prohibition  of  it  in  certain  spots,  especially  in  crowded 
cities,  have  been  familiar  to  the  Western  World.  This  is  shown 
sufSciently  by  the  cases  cited  by  the  court  below.  •  •  •  The 
plaintiff  must  wait  until  there  is  a  change  of  practice  or  at  least 
an  established  consensus  of  civilized  opinion  before  it  can  expect 
this  court  to  overthrow  the  rules  that  the  lawmakers  and  the 
court  of  his  own  state  uphold." 

The  Supreme  Court  of  our  own  state  in  the  case  of  State,  ex 
rel  MUhaof,  v.  Board  of  Education,  76  O.  S.,  297,  has  upheld  the 
regulations  and  rules  of  a  board  of  education  made  under  Sec- 
tion 3986  of  the  Revised  Statutes,  authorizing  them  to  make  and 
enforce  rules  and  regulations  to  secure  vaccination,  which  rules 
prohibited  any  child  from  attending  school  who  had  not  been  vac 
cinated,  and  the  question  of  whether  or  not  vaccination  was  a 
means  of  preventing  small-pox  the  court  said  was  one  for  the 
Legislature  to  determine  and  not  for  the  court. 

So,  in  the  case  at  bar,  the  court  is  of  the  opinion  that  it  is  for 
the  Legislature  to  say  whether  or  not  the  general  health  of  the 
people  of  this  state  will  be  promoted  and  the  health  and  strength 
of  employes  in  bakeries  will  be  conserved  by  prohibiting  Imk- 
eries  in  cellars  and  basements.  The  farthest  that  this  court 
could  go  would  be  to  express  a  doubt  as  to  the  constitutionality 
of  this  legislation.  If  it  be  only  a  doubt,  then  the  doubt  must 
be  resolved  in  favor  of  the  validity  of  the  law,  in  view  of  the 
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rule  heretofore  referred  to  as  applicable  to  courts  in  the  deter- 
mination of  the  constitutionality  of  legislation. 

The  limitations  within  which  opinions  should  be  stated  will 
not  permit  the  court  to  comment  upon  the  numerous  authorities 
cited  in  the  very  able  briefs  of  counsel  for  the  petitioner  and  the 
respondent  in  this  case.  Suffice  it  to  say  that  whatever  casual 
opinion  the  court  may  have  expressed  upon  the  hearing  of  the 
injunction  suit,  he  is  now  satisfied  that  this  legislation  is  not  in 
contravention  of  any  provision  of  the  Constitution  of  the  state 
of  Ohio,  or  of  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution. 

The  judgment  of  the  court  is,  therefore,  that  the  petitioner 
be  remanded  to  the  constable  to  be  dealt  with  as  provided  by  law. 


HABSAS  CORPUS  FOR  RtJAASE  OF  A  MBMBBR  OF  Tl« 

OHIO  NATIONAL  GUARD. 

Ckmimon  Pleas  Court  of  Cuyahoga  County. 

In  be  Application  of  Ray  Johnson  for  a  Writ  op  Habsas 

Corpus. 

Decided,  April  2,  1912. 

BabeOB  Corpus — Writ  for  One  Held  Under  Color  of  Military  AiUhorUy 
and  Amenable  to  Military  Jurisdiction  Will  he  Denied  hy  a  Civil 
CourtSffect  of  the  Federal  Act  Relating  to  the  MiUtia. 

1.  A  civil  court  may,  in  any  case,  inquire  by  what  right  a  peraon  is 

reBtrained  of  his  liberty;  but  if  it  appear,  upon  such  inquiry, 
that  the  person  is  held  under  color  of  military  authority,  and  that 
the  person  restrained  is  amenable  to  the  jurisdiction  of  the  military 
court,  the  application  should  be  denied. 

2.  The  amendments  to  the  act  of  Congress  approved  January  21st,  1903, 

entitled  "An  Act  to  Promote  the  Efficiency  of  the  Militia  and  for 
Otker  Purposes,"  have  enly  increased  the  authority  of  the  United 
States  ov«r  the  organized  militia  of  the  various  states,  and  de- 
creased the  authority  <^  the  states,  but  have  not  otherwise 
changed  the  individual  status  of  soldiers  of  the  organized  militia. 

3.  It  appearing  that  troops  had  been  paraded  by  authority  of  a  spe>- 

dflc  order  from  the  War  Department,  that  they  might  be  inspected 
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by  oOeen  of  the  United  States  army  to  determine  th^r  eOeieiiey, 
the  stale  oonrts  will  not  aanmie  Jurisdiction  of  an  ai^Iicatlon  for 
a  writ  of  habeas  oorpos  to  release  a  soldi^,  so  ordered,  from  cos- 
tody  of  the  military  authorities. 

Tkompsan^  Hine  A  Flary,  for  relator. 
Wing,  MylerA  Tumey,  oontra. 

KkWiKE,  J. 

The  relator  made  applieatioii  to  thk  court  tcr  a  writ  of  habeas 
eoipoa,  representing  that  he  was  unlawfully  restrained  of  his 
liberty  by  the  sheriff  of  Cuyahoga  eonnty,  and  thnt  aathority  in 
law  did  not  exist  for  his  detention  and  custody  by  such  sheriff. 

It  appears  by  the  oral  statements  of  counsel  in  court  that  none 
of  the  facts  in  relation  to  this  custody  are  at  issue.  It  appears 
that  the  relator,  Ray  Johnson,  is  an  enlisted  man  of  Gcorps  of 
Engineers,  Ohio  National  Guard,  and  is  a  member  of  the  orga- 
nised militia  of  the  United  States.  Thus  his  status  as  being  a 
soldier  is  conceded. 

It  appears  that,  under  the  terms  of  an  act  of  Congress  known 
as  the  "Dick  Bill."  and  entitled  "An  act  to  prtMnote  the  efll- 
eioicy  of  the  militia  and  for  other  purposes,"  first  passed  on 
January  21st,  1903,  and  the  amendments  thereto,  the  organised 
militia  of  all  the  states  are  required  to  be  paraded  for  inspee- 
tion  by  otBcen  detailed  for  that  purpose  by  the  War  Depart- 
ment at  Washington,  that  it  may  be  ascertained  whether  such 
troops  are  properiy  equipped,  driUed  and  disciplined  for  par- 
tieipaticm.in  active  service  in  the  field  in  time  of  war. 

It  further  appears  that  a  part  of  sueh  examination  consists  in 
the  inspection  of  each  individual  man  physically,  to  determine 
^rtiether  he  is  in  a  proper  condition  of  health  and  strength  to 
take  the  field,  and  mentally,  to  ascertain  whether  he  has  the 
premier  training  and  instruction  in  and  about  his  siddier  duties 
so  that  he  might  be  an  efficient  member  of  the  command  in  war. 

The  relator,  Johnwm,  was  a  member  of  this  command,  and 
was  notified  by  order  to  appear  at  the  time  and  place  of  the  in- 
spection. Johnson  failed  to  appear  in  obedioiee  to  the  order, 
and  later  in  the  evening  was  tsken  into  custody  by  a  non-com- 
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missioned  officer  of  his  organization  and  placed  in  confinement, 
from  which  confinement  he  seeks  to  be  released  by  this  proceed- 
ing. 

This  court  had  before  it  at  a  former  term  almost  the  identical 
question  raised  by  this  case,  in  the  matter  of  the  application  of 
Joseph  Kuchta  for  a  writ  of  habeas  corpus.  In  the  Kuchta  case, 
the  relator  claimed  that  he  was  not  a  lawful  member  of  the  mili- 
tary organization,  and  sought  to  question  the  jurisdiction  of  the 
military  authorities  to  hold  him  for.,^  all^-^  offense,  claiming 
that  at  the  time  of  his  alleged  enlistment  he  was  not  of  lawful 
age  to  take  the  military  oath.  This  court  held  that  it  might 
look  into  the  question  upon  his  allegation  that  f.  ,\7as  not  a 
member  of  the  military  organization,  but  that,  upon  it  satisfac- 
torily appearing  to  the  court  that  this  allegation  could  not  be 
sustained  in  fact,  and  it  affirmatively  appearing  that  he  was  held 
under  color  of  military  authority,  tithe  writ  was  denied. 

This  court's  decision  was  subsequently  affirmed  by  the  Su- 
preme Court  in  81  O.  S.,  508,  the  court  placing  its  decision  upon 
the  authority  of  McOorray  v.  Murphy,  80  O.  S.,  413,  and  In  re 
Orimley,  137  U.  S.,  150.  It  appears,  however,  that  the  decisions 
of  the  Supreme  Court  in  both  the  Kuchta  and  Murphy  cases 
were  based  upon  the  act  of  Congress  before  referred  to,  and 
known  as  the  ''Dick  Bill,"  and  that  this  act  of  Congress  has 
been  amended  since  the  decision  of  the  Supreme  Court  in  those 
cases.  A  careful  study  of  the  amendment  leads  us  to  the  con- 
clusion that  the  law  as  amended  is  even  more  unfavorable  to  the 
petitioner  than  the  law  as  it  originally  stood. 

Congress  had  the  undoubted  authority,  under  the  federal  Con- 
stitution, to  legislate  aonceming  the  militia;  and  the  latest 
legislation  upon  this  subject  merely  increases  the  authority  of  the 
federal  government  and  decreases  the  authority  of  the  several 
states,  incidentally  increasing  the  federal  apportionments  for 
the  use  of  the  organized  militia,  and  relieving  the  states  from  a 
portion  of  the  expense  of  its  maintenance;  so  that  it  now  ap- 
pears that  the  organized  militia  of  the  several  states  are,  in 
great  part  at  least,  clothed,  armed,  equipped,  and  in  part  paid  by 
the  federal  government.    The  federal  government,  in  so  doing, 
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its  right  to  inspect,  at  stated  intervals,  this  equipment 
in  the  hands  of  the  individual  soldier,  and  it  appears  that  this 
relator  was  ordered  to  appear  with  his  command  before  such 
an  inspector  upon  the  date  he  was  placed  in  custody  and  the 
day  prior  to  the  filing  of  this  application.  This  inspection  was 
for  the  purpose  of  ascertaining  whether  the  relator  was  properly 
instructed  as  a  soldier,  and  whether  the  government  equipment 
in  his  possession  as  a  soldier  was  in  a  condition  for  immediate 
service  in  ♦he  '^^s'^'^  in  time  of  war.  This  inspection  was  very 
important. 

Under  4mr  system  of  government,  where  miUtary  service  is 
volunta  nd  our  military  establishment  small  in  comparison 
with  the  Vast  standing  armies  of  Europe,  it  is  of  the  most  vital 
importance  that  our  military  organization  should  be  at  aU  times 
in  a  condition  of  the  highest  efficiency.  It  is  upon  this  broad 
ground  of  public  policy  thr.t  the  federal  courts  have  constantly 
refused  to  inquire  into  the  jurisdiction  of  military  courts  in  like 
cases,  as  In  re  Mason,  1905  U.  S.,  696;  In  re  Davison,  21  Fed., 
618 ;  In  re  Grain,  84  Fed.,  788. 

For  the  various  courts,  of  whatever  district  troops  happen  to 
be  in,  to  inquire  into  and  review  the  decision  of  courts  martial, 
in  eases  of  troops  serving  within  their  several  jurisdictions,  would 
be  to  a  great  extent  demoralizing  to  military  discipline,  and 
especially  in  time  of  war  would  tend  to  weaken  the  military  arm 
of  the  government.  Moreover,  by  the  militar>'  law  as  established 
under  authority  of  acts  of  Congress,  a  soldier  brought  before  a 
summary  court  martial  has  the  right  to  appeal  to  a  general  court 
martial,  and  even  to  the  commander-in-chief.  If  he  feels  him- 
self aggrieved  by  a  decision  against  him,  he  may  have  the  same 
reviewed  by  a  higher  authority  within  the  military  establish- 
ment itself,  and  thus  his  rights  are  as  thoroughly  protected 
against  error  prejudicial  to  himself  as  the  rights  of  a  citizen 
are  protected  in  the  civil  courts,  and  in  a  somewhat  similar 
manner. 

In  the  case  at  bar  there  is  a  stronger  reason  for  refusing  this 
writ  than  existed  in  either  the  Murphy  or  Kuchta  cases.  In 
those  cases  tiie  relators  were  on  duty,  ordered  there  upon  the 
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authority  of  the  Ooyemment  of  Ohio  by  the  Adjatant-Gteneral 
of  Ohio.  In  this  case  the  court  is  asked  to  assume  jurisdiction 
in  the  case  of  a  soldier  who  is  performing  duty  under  orders  of 
the  President  of  the  United  States  through  the  Secretary  of  War. 
Nothing  can  be  clearer  than  that  this  court  has  no  jurisdiction 
to  entertain  this  action,  and  the  application  of  the  relator  will  be 
summarily  denied,  and  he  is  remanded  to  the  custody  of  the 
military  court. 


TAXATION  or  RICBmS  ntOM  JOINT  BNTBRPUSES. 

Common  Pleas  Court  of  Franklin  County. 

The  State  op  Ohio  v.  The  Coshocton  Qas  Company. 

Decided,  May  11,  1912. 

Taxation — Construction  of  the  Term  "Oro88  Receipts"— -Public  Utility 
Corporations  and  the  Excise  Tax—Ooniracts  for  Production  of  a 
Common  Fund  for  the  BenefU  of  the  Parties  Concerned. 

The  words  "gross  receipts"  as  used  in  the  act  providing  for  the  collec- 
tion from  public  utility  corporations  of  an  excise  tax  and  penalties 
(101  O.  L.,  399)  embraces  only  such  receipts  as  are  the  property 
of  the  corporation  making  the  payment,  and  do  not  include  that 
part  of  the  proceeds  from  a  Joint  enterprise  which  have  been 
collected  and  are  still  in  hand  but  which  belong  to  another. 

Tifnothy  8.  Hogan,  Attorney-General,  for  plaintiff. 
F.  E.  Pomerene,  contra. 

BOOEBS,  J. 

The  action  is  to  recover  of  the  defendant,  a  public  utility  cor- 
poration, an  alleged  excise  tax  together  with  a  penalty. 

The  petition  shows,  in  substance,  that  the  defendant  was,  for 
the  year  next  preceding  May  1,  1910,  engaged  in  the  business 
of  supplying  natural  gas  for  lighting,  heating  and  power  pur- 
poses to  the  inhabitants  of  Coshocton,  Ohio ;  that  the  state  tax 
commission,  by  proceedings  duly  had,  reported  to  the  state  audi- 
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tar  the  ammiit  of  the  grom  reeeipts  of  the  defendant  thereto- 
fore by  said  fonnniasion  determined  as  $93^2  for  the  brodneBB 
done  by  defendant,  and  snbjeet  to  the  excise  tax.  for  the  year 
above  mentioned:  that  the  auditor  made  the  leTj  and  certified 
the  amoont  for  collection  to  the  state  treasorr.  amonnting  to  L2 
per  eent.  of  such  groos  receipts,  or  $1.122.80 ;  that,  defendant 
failing  to  pay  said  tax^  thereupon  the  15  per  cent,  penalty  was 
added,  amonnting  to  $178.42,  and  plaintiff  prays  for  judgment 
for  bodi  sums  wiUi  eostSw 

The  ansirer  of  the  defendant  admits  the  bnsine»  in  whieh  it 
was  engaged,  the  action  of  the  state  tax  eommisBion  and  the 
state  auditor,  and  its  failure  to  pay.  and  further  alleges^  in  sub- 
stanee,  that  its  said  bnsineBS  of  supplying^  distributing  and  sell- 
ing  gas  was  done  under  agreement  with  the  Buckeye  State  Gas 
4  Fuel  Company,  theretofore  entered  into  between  them,  a  eopy 
of  which  is  made  part  of  the  answer,  whoieby  the  Bud^eye  Com- 
paaDy,  the  owner  and  producer  of  the  natural  gaa^  agreed  to 
fnnndi  and  detirer  to  the  defendant  the  gas  in  its  lines  at 
CoriioctDn.  and  defendant  agreed  to  procure,  construct,  main- 
tain and  operate  pipe  lines  in  and  through  the  streets  of  Coshoe- 
ton  as  its  business  might  demand,  large  enough  to  supply  said 
gas  to  said  city  and  its  inhabitants  desiring  to  purchase,  to  pay 
all  necessary  expenses  of  operation,  to  make  all  contraets  with 
customers  for  gas,  and  to  do  all  things  necessary  to  manage  and 
conduct  said  business,  and  furnish  gas  to  customers  in  said  city 
during  the  eontuinance  of  said  contract;  that  it  was  further 
agreed  that  defendant  should  pay  to  the  Buckeye  company  on  or 
before  the  15th  of  erery  month  seventy  per  cent,  of  the  groas 
amount  or  sum  of  money  received  for  all  gas  sold  during  the 
preceding  month,  and  should  have  and  retain  for  itself  the  re- 
maining thirty  per  eent.  of  said  gross  amount  or  sum  so  re- 
eeired  for  gas  sold  during  the  pn^ceding  month:  that  thereafter 
the  agreement  was  changi^  so  as  to  provide  for  a  division  of  the 
grofls  receipts  as  to  certain  gas  sold  to  manafaeturers  on  a  basis 
of  eighty  per  cent,  and  twenty  per  cent  respecUvely,  and  as 
to  gas  sold  to  domestic  consumers  seventy  per  cent,  and  thirty 
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per  cent,  as  before;  that  within  said  year  the  amount  received 
from  domestic  consumers  for  gas  sold  by  both  companies,  under 
this  agreement,  was  $52,130.65,  and  from  manufacturers  was 
$34,446.30,  besides  $5,197.38  from  merchandise  sold,  making  the 
total  receipts  of  defendant,  calculated  according  to  the  rate 
agreed  upon  in  the  contract,  $27,725.83,  and  no  more,  all  of  which 
was  reported  to  the  tax  commission;  and  that  the  commission 
demanded  that  the  whole  receipts  from  sales  of  gas,  including  the 
percentage  belonging  to  the  Buckeye  company  and  the  merchan- 
dise sold,  be  reported  for  taxation,  but  defendant  refused,  where- 
upon the  commission  reported  to  the  auditor  the  amount  as  gross 
receipts  of  defendant  as  appears  above.  Defendant  further  al- 
leges a  tender  of  the  amount,  as  it  claimed,  due  for  the  tax,  and 
offers  to  pay  the  same  into  court. 

The  plaintiff  demurs  to  the  answer  as  not  constituting  a  de- 
fense. 

The  case  turns  upon  the  construction  to  be  given  the  statute 
passed  May  10,  1910  (101  O.  L.,  399),  as  applied  to  the  agree- 
ment between  the  two  corporations  regarding  the  duties  of  the 
state  tax  commission  and  the  defendant  in  the  matter  of  the  excise 
tax  to  be  charged  and  paid,  respectively. 

Section  121  of  the  act  defines  what  are  public  utility  companies, 
and  embraces  the  defendant,  a  natural  gas  company,  as  a  public 
utility  company. 

Section  46  provides: 

**Any  •  •  •  corporation  •  •  •  when  engaged  in  tiie 
business  of  supplying  natural  gas  for  lighting,  heating  or  power 
purposes  to  consumers  within  this  state  is  a  natural  gas  com- 
pany.'' 

Section  47  provides: 

**Each  public  utility  •  •  •  doing  business  in  this  state 
shall  annually  •  •  •  make  and  file  with  the  commission  a 
statement  in  such  form  as  the  commission  may  prescribe." 

And  the  next  section  provides  for  the  contents  of  the  state- 
ment. 
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Secdon  53  provides: 

"In  the  case  of  all  public  atilities  *  *  •  saeh  statement 
shall  also  contain  the  entire  gross  receipts  of  the  company,  in- 
cluding all  sums  earned  or  charged,  whether  actually  receired  or 
not,  for  the  bnsinea  done  within  the  state  for  the  year  next 
preceding  the  Ist  day  of  May,  iHclnding  ike  company's  propor- 
turn  of  gross  receipts  for  business  done  by  it  teitkin  this  state  in 
connection  urith  other  companies^  firms^  corporations,  persons  or 
associaiians,  but  this  shall  not  apply  to  receipts  from  interstate 
business,  or  business  done  for  the  federal  goyemmentw" 

Section  55  proyides: 

"The  commiflBion  shall  ascertain  and  determine  *  •  • 
the  entire  gross  receipts  as  aforesaid  of  each  natural  gas  com- 
pany •  •  •  for  business  done  within  Ohio  for  the  year  just 
next  preceding  the  1st  day  of  May/'  excluding  receipts  from 
interstate  and  federal  goyemment  busineflB. 

Secticms  60  and  61  proyide  for  the  report  by  the  commission 
to  the  auditor  of  state  of  the  amount  of  the  gross  receipts  so 
determined,  and  the  charge  by  the  auditor  of  Ae  excise  tax  there- 
on and  the  certification  thereof  to  the  treasurer  for  collection. 

It  is  conceded  that  defendant  falls  within  the  class  denomi- 
nated "public  utility  companies"  and  for  the  purposes  of  this 
ease  at  least  is  liable  to  pay  an  excise  tax.  The  question  in 
dispute  is  as  to  the  amount  on  which  such  tax  should  be  cal- 
culated ;  whether  on  the  admitted  facts  the  tax  commission  had 
the  right  to  certify  the  amount  it  did.  or  should  it  haye  certified 
tbe  amount  as  claimed  by  defendant? 

The  words  of  the  statute,  "the  entire  gross  receipts  of  the 
company,"  "the  company's  proportion  of  gross  receipts^" 
(Section  53^  and  "the  entire  gross  receipts  as  aforesaid"  (Sec- 
tion 54).  mean  such  gross  receipts  as  belong  to  and  are  the  prop- 
erty of  the  company  and  not  receipts  which  may  be  in  the  hands 
of  or  pass  through  the  hands  of  the  company,  but  belong  to  and 
are  the  property  of  another. 

The  reedpts  which  the  commission  had  the  right  to  report 
to  the  auditor  are  those  which  the  company  got  in  and  owned  as 
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its  own  property  during  the  year  mentioned,  and  not  what  it 
got  in  but  someone  else  owned,  that  is,  had  the  property  right 
thereto  and  therein.  The  state  had  the  right  to  tax  the  defend- 
ant on  the  basis  of  the  property  of  the  defendant  by  charging  it 
with  the  payment  of  the  proper  per  cent,  of  its  gross  receipts,  but 
it  had  no  right  to  levy  a  tax  on  the  defendant  for  the  property 
of  another  in  its  hands  and  to  which  it  has  no  property  right. 

The  question,  then,  is  as  to  whether  the  gross  receipts  re- 
ported by  the  commission  as  the  defendant's  gross  receipts,  and 
made  the  basis  of  the  excise  tax,  were  such  as  were  entirely  the 
property  of  the  defendant.  If  they  were,  the  defendant  is 
liable  for  the  tax  levied.  If  they  were  not,  the  defendant  is 
not  liable. 

The  contract  shows  that  the  two  companies,  the  Buckeye  com- 
pany and  the  defendant,  entered  into  a  mutual  agreement  where- 
by they  were  by  a  combined  arrangement  to  dispose  of  natural 
gas  to  the  inhabitants  of  Coshocton.  The  former  owned  the 
gas  and  provided  the  means  to  convey  it  to  the  latter,  and  the 
latter  distributed  it  by  means  which  it  provided  and  disposed 
of  the  product  to  its  consumers,  and  as  a  result  of  the  combined 
means  agreed  upon  by  the  two  companies,  certain  gross  receipts 
were  to  be,  as  they  were,  obtained  and  divided  in  certain  propor- 
tions. It  was  an  agreement  to  enter  into  a  common  enterprise, 
to-wit,  to  sell  natural  gas  to  the  inhabitants  of  Coshocton  and  to 
divide  the  gross  proceeds,  each  agreeing  to  do  its  particular 
part  under  the  agreement  to  effect  the  desired  end. 

The  Buckeye  company  did  not  sell  and  the  defendant  did  not 
buy  the  gas.  This  appears  to  be  conceded  by  the  Attorney- 
General  in  his  brief. 

At  best  the  defendant  had  but  a  special  property  in  the  gas 
furnished  and  delivered  to  it.  The  Buckeye  company  had  the 
general  ownership  in  the  gas  at  all.  times,  and  by  special  agrees 
ment  furnished  and  delivered  it  to  defendant  to  sell,  and  there- 
upon to  account  to  the  Buckeye  company  for  a  proportion  of  the 
gross  receipts.  The  contract  is  not  one  of  partnership,  at 
least  between  the  parties.  Each  had  its  separate  rights  and 
duties  toward  the  other  to  carry  on  the  common  enterprise  to* 
the  desired  end. 
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The  eontraet  was  more  in  the  natoie  of  one  between  factor 
and  principal,  governed,  however,  by  a  special  agreement.  De- 
fendant nndertocdc  to  dispose  of  the  Buckeye  company's  gas  for 
a  compensation  measored  by  a  per  cent,  of  gross  receipts,  and 
to  pay  the  residue  to  the  Buckeye  company.  On  disposition  of 
the  product  by  defendant,  and  receipt  of  the  proceeds,  the  rela- 
tion of  debtor  and  creditor  did  not  arise;  rather,  defendant's 
relation  to  the  fund  was  that  of  trustee  to  its  principal,  unless 
the  latter  saw  fit  to  waive  that  relation. 

The  object  of  the  contract  ss  contemplated  by  jtfae  parties  was. 
by  one  performing  certain  parts  and  the  other  performing  iothers 
under  the  contract,  to  produce  a  certain  common  fund  for  the 
benefit  of  both  which  was  to  belong  to  eadi  in  certain  propor- 
tions. Neith^  at  any  time  was  entitied  to  tiie  whole  fund  as  a 
right  of  property,  but  each  was  entitled  to  a  proportionate  share 
as  belonging  to  it.  While  the  defendant  in  the  conduct  of  the 
bunness  under  the  contract  received  the  gross  sum,  it  did  not  all 
belong  to  defendant.  The  property  right  in  seventy  per  cent, 
or  dghty  per  cent,  thereof,  depending  upon  the  circumstances, 
belonged  to  the  Buckeye  company,  and  was  its  gross  receipts,  and 
defendant  held  the  same  as  agent  for  its  principal. 

I  am  clearly  of  the  opinion  that  the  contract  between  the 
two  companies  did  not  contemplate  a  sale  of  the  gas  to  the  de- 
fendant. If  Tt  did  not,  no  general  property  right  in  or  to  the 
gas  is  vested  in  the  defendant.  It  was  a  special  right  only.  The 
defendant  not  having  a  general  property  right  in  the  gas  did  not 
acquire  a  general  proper^  right  in  the  proceeds  of  their  com- 
bined enterprise,  but  only  had  a  property  right  in  the  propor- 
tion of  the  proceeds  to  which,  under  the  contract,  it  was  entitled. 

Section  53  of  the  act  under  consideration  provides  for  a  sit- 
uation substantially  as  the  one  before  us.  It  requires,  in  sub- 
stance, that  the  defendant  make  to  the  commission  a  statement 
of  its  entire  gross  receipts,  ''including  the  company's  proportion 
of  gross  receipts  for  business  done  by  it  within  this  state  in  con- 
nection with  other  companies. '^  Defendant,  according  to  the 
facts  pleaded  in  its  answer,  has  done  business  within  this  state 
in  connection  with  another  company  whereby  a  gross  sum  has 
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been  received  by  it  for  both  companies,  and  it  made  a  statement 
to  the  commission  of  its  proportion  of  such  gross  receipts.  It  did 
not  report  the  whole  gross  receipts  of  the  company,  because  they 
did  not  belong  to  it.  They  belonged  in  part  to  another  by  reason 
of  buHiness  donj  by  it  in  this  state  in  connection  with  another. 

I  have,  therefore,  concluded  that  the  tax  commission  had  not 
the  right  to  report  to  the  auditor  the  entire  gross  receipts  com- 
ing into  the  hands  of  the  defendant,  but  only  that  proportion 
of  such  receipts  which  were  derived  from  business  done  by  the 
defendant  in  connection  with  the  Buckeye  company  under  its 
contract  for  furnishing  gas  to  the  inhabitants  of  Coshocton. 

The  construction  which  I  give  to  the  statute  as  to  the  term 
**  gross  receipts"  only  applies  to  gross  receipts  which  are  the 
property  of  the  defendant  and  not  ''gross  receipts"  which  are 
the  property  of  the  defendant  and  another  derived  from  business 
done  in  connection  with  such  other  in  a  common  enterprise. 

The  construction  contended  for  by  the  state  would  lead  to 
the  levying  of  a  tax,  where  two  persons  are  combined  to  carry 
out  a  common  enterprise  and  divide  the  proceeds,  upon  thel)asis 
of  the  whole  fund  in  the  hands  of  the  one  who  iSrst  receives  it, 
and  again  upon  the  basis  of  a  part  of  the  same  fund  after  it  is 
divided.  Such  an  injustice  was  not  contemplated  by  the  statute, 
and  I  will,  therefore,  overrule  the  demurrer  to  the  aniswer.  Ex- 
ceptions. 


NISI  PBinS  REPORTS— NEW  SERIES.  677 

lilt.]  state,  ex  r^,  t.  ESdmondBon. 


OKGAMZATION  OT  A  OOUNTY  MIUMPIC 

Common  Pleas  Court  of  Hamilton  County. 

State  op  Ohio,  ex  eel  Jas.  A.  Gbeen  et  ai.,  v.  Bobhtt  E.  Ed- 

MONDeoKy  Auditor;  and  State  op  Ohio,  ex  bel  Jas. 

A.  Oreen  et  al  v.  M.  p.  Sguix.t,  H.  H.  LippBb- 

MANX  and  Stanley  Stbuble,  County  Com- 

lOSSIONEBS. 


Decided.  May  17,  1912. 

CammisHon  for  Building  a  Neic  Comrt  House— County  AudUcr  Mutt 
Act  as  Recording  Officer — FaHure  of  Mewibers  to  Attend— Man- 
damus to  Compel  Performance  of  Duty — Sections  2541,  23^2  and 
2^09. 

1.  A  distinct  legislatiTe  intent  appears  in  tlie  proTisions  of  Section 

2342,  P.  A  A.  Anno.  O.  C,  that  the  county  auditor  shall  act  as  the 
recording  officer  of  a  commission  to  build  a  new  court  house,  and  a 
writ  of  mandamus  will  issue  requiriuE  him  so  to  act,  notwithstand- 
inE  the  earlier  and  in  scMne  measure  oonflictinE  proyision  for  the 
appointment  of  a  clerk  of  the  board  of  county  commissioners  in 
place  of  the  auditor. 

2.  In  the  absence  of  a  different  provision  in  the  statute,  a  county  build- 

ins  commission  will  be  gOYemed  in  the  conduct  of  its  business  by 
ordinary  methods  and  parliamentary  rules,  and  a  failure  of  the 
county  commissioners  to  attend  the  meetings  of  the  buildiUE  com- 
mission or  to  Yote  will  not  subject  them  to  mandamus,  unless  sudi 
refusal  relates  to  participation  in  business  requiring  an  affirmatiYe 
Yote  of  fiYe  members. 

Dudley  V.  Stuphin,  Albert  Bettinger  and  Tkos,  B.  Paxton, 
Sr.,  for  relators. 
Pogue,  Campbell  dr  Groomy  Prosecafing  Attorneys,  contra. 

Hunt,  J. 

The  demnrrers  to  the  petitions  in  each  of  tiie  above  cases  were 
heard  together  and  will  be  so  considered.  Both  are  mandamns 
eases  and  involve  the  constmction  of  the  statutes  providing  for 
the  appointment  of  a  ''building  Gomnussion"  to  build  eonrt 
honses  and  other  county  buildings,  the  firvt  caae  being  against 
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the  county  auditor  and  the  second  against  the  members  of  the 
board  of  county  commissioners. 

The  petition  in  the  iSrst  case  alleges  that  the  relators,  Janies 
A.  Green,  Thomas  W.  Allen,  Braxton  W.  Campbell  and  Gteorge 
P.  Dieterle,  are  citizens  of  Cincinnati  and  taxpayers  of  Hamil- 
ton county;  that  on  February  21,  1912,  they  were  duly  ap- 
pointed by  the  common  pleas  court  as  members  of  a  "building 
commission,"  of  which  the  three  members  of  the  board  of  county 
commissioners  were  ex-officio  members,  which  commission  was 
charged  with  the  duty  of  building  a  court  house  and  jail  for 
Hamilton  county,  and  that  they  have  duly  qualified  as  such; 
that  on  March  22,  1912,  a  meeting  of  said  building  commission 
was  held  at  the  office  of  the  county  commissioners ;  that  the  de- 
fendant, who  was  and  is  the  duly  elected  and  qualified  auditor 
of  the  said  county,  was  requested  to  act  as  clerk  or  secretary  of 
said  commission  and  keep  a  ''full  and  accurate  record  of  all  pro- 
ceedings of  said  commission,"  as  provided  by  Section  2342, 
General  Code;  that  on  March  29,  1912,  the  defendant  declined 
said  request  and  refused  and  has  ever  since  refused  to  so  serve, 
claiming  that  it  would  not  be  legal  for  him  so  to  do;  that  such 
refusal  seriously  interferes  and  prevents  the  carrying  out  of 
the  objects  for  which  the  commission  was  created.  A  writ  of 
mandamus  is  prayed  for  commanding  the  defendant  to.  act  as 
such  clerk  or  secretary. 

The  petition  in  the  second  case  sets  up  the  character  and  the 
appointment  of  the  relators,  and  that  the  defendants,  M.  P. 
Scully,  H.  H.  Lippelmann  and  Stanley  Struble  are  the  duly 
elected  and  qualified  commissioners  of  Hamilton  county;  that 
on  March  22,  1912,  the  relators  met  with  the  defendants  at  the 
oflBce  of  the  county  commissioners  and  attempted  to  proceed  with 
the  performance  of  their  duties  and  particularly  attempted  to 
effect  a  temporary  and  permanent  organization  of  said  ''build- 
ing commission"  by  the  election  of  a  president  or  chairman  or 
presiding  oflScer  and  of  a  vice-president  or  vice-presiding  officer ; 
that  said  defendants  and  each  of  them  refused  to  participate  in 
any  proceeding  relating  to  a  temporary  or  permanent  organiza- 
tion of  said  commission  and  refused  to  vote  for  the  election  of 
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a  president  or  ehaimuui,  or  prewding  oflker.  or  Tice-president 
or  Tiee-presiding  ofl^r  for  said  eommiaiion ;  that  on  March  26. 
1912,  a  snbseqnent  meeting  was  held  at  which  the  relators  and 
the  defendants  were  present,  and  said  defendants  again  refosed 
to  participate  in  said  proeeedings  and  have  ever  sinee  refuted 
80  to  do,  Maiinifijg  that  one  of  thfir  mCTdbers.  Stanley  Stmble. 
who  was  president  of  the  board  of  coonty  commissionerB. 
bv  Tirtne  of  his  office  president  of  said  ''bailding  conuniflBion 
that  sach  act  of  the  defendants  is  nnlawfol  and  their  said  refusal 
aetioudy  hinders  and  prerents  the  carrying  oat  of  the  objeeta 
for  which  the  eommisaion  was  created.  A  writ  of  mandamus 
is  prayed  for  commanding  the  defendants  to  participate  in  the 
proceedings  relating  to  a  temporary  and  permanent  organiza* 
tion  of  said  eommisBion  and  compelling  defendants  to  vote  for  a 
presiding  officer  and  vice-presiding  officer. 

An  altematiTe  writ  was  issoed  in  each  case,  and  the  defend- 
ants in  each  ease  have  filed  demurrers  to  the  petition. 

Before  considering  the  legal  question  raised  by  die  demurrers 
in  these  eases,  it  would  not  be  irrderant  to  consider  some  facts 
of  common  knowledge. 

Prior  to  the  general  election  in  NoTcmber.  1906,  the  eomnus- 
sioners  of  this  county  adopted  a  resolution  declaring  the  neees- 
sity  of  a  new  jail  building  and  of  the  levying  of  a  tax  for  such 
purpose.  The  question  of  the  levying  of  such  tax  was  submitted 
to  the  people  at  such  general  election  and  a  vote  in  &Tor  of 
such  levy  was  polled.  The  county  eonmiiasicMiers;  aasuming  that 
they  were  authorized  to  proceed,  caused  plans  of  such  jail  build- 
ing to  be  in  part  prepared,  but  before  proceeding  further,  they 
were  advised  that  Section  2333.  General  Code,  providing  for 
the  creation  of  a  building  commission  was  applicable.  There- 
upon a  certificate  of  the  result  of  such  election  was  certified  to 
the  court  of  common  pleas  and  such  court  on  January  9,  1911, 
appointed  William  Griffith.  George  Schott.  Michael  Devanney 
and  John  E.  Bmee  to  act  in  connection  with  the  county  commis- 
sioners as  a  "building  commission**  for  the  building  of  such 
jaiL    Such  boiiding  commisBiQQ  entered  upon  thdr  duties,  and 
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the  west  half  of  the  square  bounded  by  Main,  Sycamore,  Canal 
and  North  Court  streets,  having  been  acquired  by  the  county 
conimissioners  for  such  jail,  plans  and  estimates  of  such  jail 
were  prepared ;  but  the  necessity  of  a  new  court  house  becoming 
manifest,  and  the  Legislature  of  Ohio  having  at  last  passed  an 
act  permitting  the  much  desired  change  of  the  canal  to  a  boule- 
vard, the  jail  commissioners  by  resolution  recommended  the 
building  of  a  new  court  house  with  a  jail  as  part  thereof  and 
the  acquiring  of  the  east  half  of  said  square  bounded  by  Main, 
Sycamore,  Canal  and  North  Court  streets  for  use  in  connection 
with  the  west  half  already  acquired,  and  the  present  court  house 
lot,  for  such  building.  Having  called  for  and  having  obtained 
an  expression  of  opinion  by  the  bar  association,  the  civic  organi- 
zations and  various  citizens  of  the  county  in  regard  thereto,  said 
jail  commission  asked  the  county .  commissioners  to  take  the  ac- 
tion necessary  to  build  such  new  court  house  and  jail  building 
combined,  and  decided  to  postpone  any  further  action  on  their 
part  in  the  building  of  a  separate  jail  building  until  the  county 
commissioners  could  act.  The  county  commissioners  in  pursu- 
ance of  such  action  of  the  jail  commission  declared  the  neces- 
sity of  a  new  court  house  building  with  a  jail  as  part  thereof  and 
ordered  the  question  of  the  issue  of  bonds  for  such  purpose  in 
the  sum  of  $2,500,000  to  be  submitted  to  the  people  at  the  gen- 
eral election  in  November,  1911.  The  vote  was  in  favor  of  the 
issue  of  such  bonds  and,  in  due  time  thereafter,  the  court  of 
common  pleas  in  accordance  with  Section  2333,  General  Code, 
appointed  James  A.  Green,  George  F.  Dieterle,  Thomas  W.  Allen 
and  Braxton  W.  Campbell  to  act  with  the  county  commissioners 
as  a  building  commission  for  the  building  of  such  court  house 
with  a  jail  as  part  thereof.  Various  civic  organizations  of  the 
city  requested  that  electors  be  appointed  as  members  of  the  com- 
mission who  would  agree  to  serve  without  compensation.  The 
court  secured  such  persons  and  made  the  appointment  in  con- 
nection with  a  declaration  of  such  persons  to  so  serve.  The  lat- 
ter commission  is  commonly  known  as  the  court  house  commis- 
sion. The  jail  commission  has  taken  no  further  action,  and  in 
doing  the  various  things  which  in  effect  precluded  them  from 
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proeeeding  with  the  building  of  the  jail,  they  were  numifestly 
animated  by  an  nn»plfi«h  regard  for  the  public  good,  beeanse  by 
their  action  the  appointed  members  of  anch  eommiamon  pre- 
cluded themselves,  in  a  large  part  at  least,  from  tiiat  compensa- 
tion to  which  they  would  have  been  entitled  under  the  law  if 
Aey  had  proceeded  with  Ae  building  of  the  jaiL 

During  all  this  tune  llr.  Stanley  Struble  was  one  of  the 
county  commissioners,  and  is  now  president  thereof,  and  ez- 
officio  a  member  of  both  the  jail  and  the  court  house  commis- 
sions. To  his  efforts  to  a  large  extent,  in  conneeti<m  with  the 
public  spirited  conduct  of  the  jail  commissioners  and  other  eiti- 
sens,  must  be  attributed  the  fact  that  a  new  county  building  con- 
taining a  new  court  house  and  jail  is  now  possible  and  probable 
in  the  near  future. 

There  is  no  question  but  that  the  general  authority  to  acquire 
land  for,  and  the  erection  and  repair  of  court  houses,  jaih.  etc, 
is  lodged  in  the  county  commissionerB  under  Section  2419,  Gen- 
eral Code,  subject  to  certain  conditions  as  to  the  Tote  of  the 
people;  where  the  building  is  to  cost  more  than  fifteen  thousand 
dollars.  Section  5638,  General  Code;  or  where  the  repair  there- 
of costs  more  than  ten  thousand,  Secti<m  5645;  and  certain  re- 
strictions as  to  the  approval  of  plans.  Section  2348,  General 
Code;  and  methods  of  contracting.  Sections  2353,  2354,  2364, 
General  Code;  and  that  upon  compliance  with  the  statutory 
conditions  they  have  the  right  to  issue  bonds  for  sudi  purpose, 
Section  2434,  General  Code. 

Subseqiuent  to  the  passage  of  the  acts  of  which  Sections  2419- 
2348  were  a  part.  Section  2333  together  with  Sections  2334  to 
2344.  General  Code,  in  their  original  form  as  the  act  of  April 
18,  1904  (97  T.  Ill),  was  passed.  Not  by  way  of  amendment 
or  supplement  to  any  prior  act,  but  as  a  separate  and  distinct 
act  with  a  separate  and  distinct  title,  to-wit:  ^^an  act  to  provide 
for  a  commission  for  building  court  houses."  It  is  not  claimed 
that  the  amendment  of  March  4,  1906  (98  y.  53),  affects  the 
question  now  under  consideration.  As  to  the  changes  made  by 
the  code,  it  is  a  general  role  that  changes  in  arrangement  or 
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phraseology  made  in  a  general  codifieation  or  revision  of  the 
statutes,  do  not  change  the  legislative  intent  as  expressed  in  the 
original  acts,  unless  such  change  is  clear  and  certain.  The  work 
of  the  codifying  commission  was  adopted  by  the  Legislature  and 
enacted  as  a  general  code,  but  the  duty  and  powers  of  the  codify- 
ing commission  were  prescribed  by  the  act  of  April  2,  1906  (98 
V.  221),  although  they  did  not  report  for  several  years.  They 
seem  to  have  exceeded  their  instructions  in  the  insertion  of  the 
final  clause  of  Section  2338,  General  Code,  making  the  chapter 
relating  to  the  erection  of  public  buildings  applicable  to  such 
commission  after  the  Supreme  Court  in  the  case  of  Mackenzie 
v.  State,  76  0.  S.,  369,  had  rendered  a  decision. to  the  contrary. 
That,  however,  does  not  affect  the  application  of  the  general  rule 
to  the  present  case.  The  building  conunission  act  in  Section  1 
provides  that: 

**When  the  county  commissioners  of  any  county  have  deter- 
mined under  and  by  authority  of  the  statutes  of  the  state  of 
Ohio  to  erect  a  court  house  which  shall  cost  to  exceed  twenty- 
five  thousand  dollars  and  after  the  question  of  issuing  the  bonds 
of  such  county  for  the  construction  of  said  court  house  or  other 
county  building,  has  been  submitted  to  a  vote  of  the  electors  of 
the  county,  and  said  question  has  been  determined  by  said 
electors  in  the  aflSrmative,  said  county  commissioners  shall  with- 
in thirty  days  after  said  election  has  been  held  and  the  results 
thereof  determined,  apply  to  the  judge  of  the  court  of  common 
pleas  for  said  county,  who  shall  appoint  four  suitable  and  com- 
petent freehold  electors  of  said  county,  not  more  than  two  of 
whom  shall  be  of  the  same  political  party,  who  shall  in  connec- 
tion with  the  county  commissioners,  constitute  a  building  com- 
mission and  who  shall  ser^'e  until  the  completion  of  said  court 
house,  as  contemplated  herein." 

The  conditions  precedent  to  the  operation  of  said  act  accord- 
ing to  its  terms  were  two:  first,  when  a  court  house  was  to  be 
erected  which  would  cost  more  than  twenty-five  thousand  dol- 
lars; second,  when  the  question  of  the  issuing  of  bonds  for  the 
construction  of  the  court  house  or  other  county  building  has 
been  approved  by  the  vote  of  the  electors. 

If  the  building  is  not  to  cost  more  than  twenty-five  thousand 
dollars,  or  if  bonds  are  not  to  be  issued  for  such  purpose,  but 
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the  money  therefor  is  to  be  nused  withoat  the  issae  of  bonds, 
apparently  sneh  act  does  not  apply  and  such  seems  to  have  been 
the  view  originally  taken  by  the  county  oommissioners  in  regard 
to  the  jail  bnilding. 

The  two  conditions,  howcTer,  existing,  to-wit,  a  cost  of  more 
than  twenty-five  thousand  dollars,  and  to  be  paid  for  by  the 
issne  of  bonds,  the  act  requires  the  creating  of  a  ''building  com- 
mission" for  the  building  of  a  court  house  or  other  county  build- 
ing, and  defines  the  powers  of  such  oommiasion — prescribes  thor 
duties  and  operates  as  an  exception  to  the  general  statutory  pro- 
visions applicable  otherwise  to  such  particular  subject-matter. 

The  Supreme  Court  in  Mackemie  v.  State,  76  O.  S.,  364,  de- 
cided that  the  method  of  building  a  court  house  by  a  building 
commission  created  under  the  act  was  independent  of  the  gen- 
eral provisi<m  of  the  statutes  applicable  to  the  building  of  a 
court  house  by  the  county  oommissioners  alone,  whatever  may 
be  the  effect  of  the  subsequent  insertion  of  the  last  clause  of 
Section  2338  by  the  codifying  oommisBion.  This  independence 
is  not  in  any  mere  method  by  the  county  commissioners  but  in 
the  agency  of  the  people  (same  case  p.  374).  The  independence 
of  said  building  commission  is  not  affected  by  the  requirement 
of  the  General  Code,  that  they  are  to  be  governed  by  the  pro- 
vision of  the  chapter  relating  to  the  erection  of  public  buildings. 
On  the  contrary,  such  clause  is  a  recognition  and  acceptance  of 
their  independence,  as  established  by  the  case  of  Mackemie  v. 
State,  supra,  because  if  for  the  purpose  of  building  a  court 
house  the  building  commission  were  merely  a  changed  form  of 
the  body  known  as  the  county  commissioners,  or  the  appointed 
members  were  simply  auxiliary  to  the  county  commissioners  as 
claimed,  such  provision  of  the  General  Code  would  have  been 
entirely  unneceasaiy,  the  county  commissioners  without  such  pro- 
vidon  being  governed  by  the  provisions  relating  to  the  erection 
of  public  buildings — Section  2362,  General  Code. 

The  building  commiasion  by  Sections  2338,  2340  and  2341, 
General  Code,  is  given  the  power  to  approve  and  adopt  plans, 
drawings,  estimates,  etc  If  the  building  commission  is  ap- 
pointed to  build  a  court  house  or  jail.  Section  2348  becomes  in- 


684  HAMILTON  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  t.  BdmondBon.  [VoL  18  (N.8.) 

applicable  as  being  in  conflict  with  special  statutory  provisions 
pertaining  to  such  approval.  If  a  commission  is  appointed  to 
J[)uild  an  infirmary,  Section  2349  becomes  inapplicable.  Simi- 
larly as  to  children's  homes,  Section  2351,  and  as  to  any  other 
county  building,  the  approval  of  the  plans  of  which  are  other- 
wise provided  for  by  prior  or  general  statutes.  The  only  sec- 
tions of  the  act  which  have  been  cited  as  requiring  the  building 
commission  to  do  something  which  might  inferentially  be  con- 
sidered as  being  an  act  of  the  board  of  county  commissioners, 
considering  such  board  as  simply  enlarged  for  the  purpose  of 
constituting  it  a  building  commission,  are  Sections  2341  and 
2342,  which  require  that  the  votes  upon  certain  resolutions  shall 
be  ''by  yeas  and  nays,  recorded  on  the  journal  of  the  county 
commissioners,"  and  that  ''full  and  accurate  records  of  all  pro- 
ceedings of  the  commission  shall  be  kept  by  the  county  auditor 
upon  the  journal  of  the  county  commissioners." 

If  the  building  commission  was  simply  the  board  of  county 
commissioners  enlarged  by  the  inclusion  therein  of  the  appointed 
members  as  auxiliaries  or  otherwise  when  the  appointed  mem- 
bers were  meeting  with  the  county  commissioners,  these  provi- 
sions would  be  unnecessary,  because  already  provided  for  by  Sec- 
tion 2406,  General  Code.  There  is  no  legal  or  physical  impossi- 
bility or  diflSculty  in  the  journal  of  the  county  commissioners 
being  used  as  the  journal  of  the  building  commission.  In  fact, 
there  is  some  reason  for  so  doing,  because  the  building  commis- 
sion being  a. temporary  body,  if  a  certification  of  their  minutes 
be  required  before  or  after  said  commission  ceases  to  exist,  Sec- 
tion 2407,  General  Code,  which  provides  that,  "it  shall  be  duly 
certified  by  the  president  and  derk  and  shall  be  received  as  evi- 
dence in  every  court  in  the  state,"  if  applicable  to  the  building 
commission,  would  provide  statutory  evidence  of  the  proceedings 
of  the  commission.  The  "it"  is  the  record  of  the  proceedings 
of  the  county  commissioners  provided  for  by  Sections  2406 
and  2407,  and  any  incongruity  in  the  president  and  clerk  of 
the  county  commissioners  certifying  to  the  record  of  the  pro- 
ceedings of  the  building  commission  is  more  of  an  argument  in 
favor  of  the  inapplicability  of  Sections  2407,  2409  and  the  other 
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aeedons  pertainiiig  to  the  origaiiization  of  the  eounty  eommis- 
Bonen,  than  in  &Tor  of  the  mere  designation  of  a  ecmtinuooa 
eoonty  record  aa  the  place  for  the  record  of  the  prooeedings  of 
the  building  commiiwon,  eliminating  the  independent  existenee 
of  the  building  eommiwrion  otherwise  clearly  contemplated  by 
the  statutes  qpeeifieally  applicable  to  their  duties  and  method  of 
doing  bnsinesB. 

The  record  of  the  proceedings  of  the  county  eommisBioners  by 
Seetkm  2407  when  the  board  is  not  in  session  is  by  said  section 
required  to  be  kept  in  the  offiee  of  the  auditor.  Section  2409 
provides  for  the  appointment  by  the  county  oomnuasionefs  of  a 
clerk  in  place  of  the  auditor,  who  by  Section  2566.  is  otherwise 
their  secretary,  but  makes  no  change  in  the  provision  as  to  idiere 
tins  record  of  the  proceedings  of  the  board  of  county  commis- 
sioners  shall  be  kept.  So  that  ctmstruetiydy,  at  least,  sudi  rec- 
ord when  the  board  is  not  in  session  is  kept  in  the  audiUv's 
offiee.  There  is  therefore,  no  impractieafailily  in  such  reeord 
book  being  used  by  the  auditor  in  recording  the  proceedings  of 
the  building  comnuasion.  especially  as  the  members  of  the  county 
commissioners,  being  members  of  the  building  commission,  aie 
not  to  be  in  session  when  the  building  commissi<m  is  in  sesBion. 
In  view  of  the  recognized  practice  in  courts  and  other  legal 
bodies  of  dividing  up  their  journals  into  different  parts  so  that 
work  may  be  done  upon  all  such  parts  at  the  same  time,  it  is  ad- 
mitted that  no  inoouTenience  will  arise  by  reason  of  a  part  of  the 
journal  being  used  by  the  county  commissioners  and  part  by  the 
building  commission. 

Sections  2341  and  2342.  General  Code,  originaUy  part  of  the 
building  commission  act,  and  Section  2409,  a  part  of  the  chapter 
pertaining  to  the  county  commissioners,  are  as  follows: 

Section  2341.  "Resolutions  for  the  adoption  or  alteration  of 
plans  or  speoifieations,  or  award  of  contracts,  hiring  of  ardii- 
tects,  superintendent  or  other  employes  and  the  fixing  of  their 
compensation*  the  approval  of  bonds,  and  the  allowance  of  esti- 
mates shall  be  in  writing  and  require  for  their  adi^tion  the 
votes  of  five  members  of  the  commission,  taken  by  yeas  and  nays 
recorded  on  the  journal  of  the  county  commisBioners.    When 
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ngfned  by  five  members  of  the  commission  the  county  auditor 
shall  draw  his  warrant  on  the  county  treasurer  for  the  payment 
of  all  biUs  and  estimates  of  such  commission."  (97  v.  113,  Sec- 
tion 4.) 

Section  2342.  *'Full  and  accurate  records  of  all  proceedings 
of  the  commission  shall  be  kept  by  the  county  auditor  upon  the 
journal  of  the  county  commissioners.  He  shall  carefully  pre- 
serve in  his  ofiSce  all  plans,  drawings,  representations,  bills  of 
material,  specifications  of  work  and  estimates  of  costs  in  detail 
and  in  the  aggregrate  pertaining  to  the  building.*'  (97  v.  113, 
Section  5.) 

Section  2409.  '  *  If  such  board  finds  it  necessary  for  the  clerk 
to  devote  his  entire  time  to  the  discharge  of  the  duties  of  such 
position,  it  may  appoint  a  clerk  in  place  of  the  county  auditor 
and  such  necessary  assistants  to  such  clerk  as  the  board  deems 
necessary.  Such  clerk  shall  perform  the  duties  required  by  law 
and  by  the  board."     (E.  S.,  Section  845.) 

The  commissioners  of  Hamilton  county  have  availed  them- 
selves of  Section  2409  and  have  appointed  a  clerk  to  take  the 
place  of  the  auditor  as  their  secretary,  and  it  is  argued  that  by 
reason  thereof  said  clerk  should  perform  the  duties  specifically 
enjoined  upon  the  auditor  under  Sections  2341  and  2342.  In 
addition  to  the  fact  that  the  building  commission  act  is  a  later 
act  and  charges  such  duties  upon  the  auditor  specifically  and 
not  upon  the  secretary  or  clerk  of  the  board  of  county  commis- 
sioners, and  the  further  fact  that  Section  2409  is  by  its  terms 
and  context  applicable  only  to  the  duties  of  the  auditor  in  con- 
nection with  the  proceedings  of  the  county  commissioners,  Sec- 
tion 2409  also  contemplates  that  such  duties  of  the  clerk  shall 
be  such  as  to  require  him  **to  devote  his  entire  time"  to  such 
duties,  leaving  no  time  for  him  to  act  for  the  building  commis- 
sion. The  Legislature  therefore  provided  that  the  auditor 
should  act  as  recording  officer  of  the  building  commission.  For 
these  additional  duties  he  can  adequately  provide  by  the  ap- 
pointment, if  necessary,  of  a  deputy  under  Section  2563. 

The  recording  officer  of  the  building  commission  is  therefore 
the  county  auditor,  or  a  deputy  appointed  by  him  for  such  pur- 
pose. 


NISI  PBTOS  BEPOBT8— NEW  8EBIBS.  £87 

lilt.]  state*  ex  rel,  ▼.  Edmandaon. 

The  building  eominiwrion  and  the  board  of  eoontj  eommia- 
aicHiers,  whatever  names  may  be  applied  to  the  two  bodies  or 
entities,  by  reason  of  the  difference  in  their  constituent  members, 
all  of  equal  authority,  are  different  bodies,  or  boards  or  entities, 
and  as  sueh  in  so  far  as  not  otherwise  specifically  provided  by 
statute,  should  and  have  therefore  the  right  to  conduct  their 
business  in  the  ordinary  way  in  which  a  separate  body  consist- 
ing of  seven  members  charged  with  a  great  public  duty  and  en- 
trusted with  the  expenditure  of  several  millions  of  public  money 
and  empowered  to  determine  questions  of  permanent  and  great  • 
importance  to  the  community,  would  and  should  conduct  th^ 
proceedings,  so  that  a  full,  accurate  and  orderly  record  could  be 
kept  by  the  auditor  of  their  proceedings.  No  method  has  been 
suggested  or  can  be  suggested  for  accomplishing  these  results, 
except  the  ordinary  parliamentary  methods  which  involve  a  pre- 
siding officer  and  recording  officer. 

The  statute  designates  a  recording  officer,  to-wit,  the  auditor. 
The  general  statutes  provide  for  an  accounting  officer  and  a  dis- 
bursing officer,  but  make  no  provision  for  a  presiding  officer. 
The  building  commission  must  therefore,  in  some  proper  way, 
designate  such  presiding  officer. 

If  the  acts  of  the  building  commission  were  merely  ministerial 
in  character,  the  concurrence  of  a  mere  majority,  except  fdiere 
the  statutes  otherwise  provide,  would  be  the  action  of  the  com- 
missicm  without  such  concurrence  being  at  a  meeting  of  the 
members  as  the  commission.  But  as  the  duties  of  the  commis- 
sion involve  the  exercise  of  judgment  and  discretion,  a  meeting 
of  the  commission  at  which  all  members  shall  be  actually  or  con- 
structively present,  is  necessary  in  order  that  there  may  be  full 
consultation  and  discussion,  after  which  each  member  might  ex- 
ercise his  best  judgment  before  action.  This  makes  a  meeting 
necessary.  A.  &  E.  Ency.,  Vol.  23,  page  368 ;  McCortie  v.  Boies, 
29  O.  S.,  419-422 ;  State,  ex  rel,  v.  WakesvOle  Tp.,  20  O.  S.,  288- 
293 ;  Merchant  v.  North  et  al,  10  O.  S.,  252-258. 

An  orderly  meeting  so  conducted  that  the  auditor  can  prop- 
erly perform  his  duty  to  record  the  proceedings  is  equally  neces- 
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Such  being  the  powers  of  the  building  commission  and  the 
duties  of  the  auditor  as  its  recording  officer,  should  a  writ  of 
mandamus  be  issued  in  the  cases  at  issue? 

The  duty  of  the  auditor  being  clear  and  absolutely  necessary 
to  the  commission  in  the  performance  of  its  public  duties,  a  writ 
should  issue  in  the  first  case  requiring  him  to  attend  in  person 
or  by  deputy  and  record  the  proceedings  of  the  commission. 

The  building  commission  has  not  attempted  to  perform  any 
of  its  duties  except  pertaining  to  its  necessary  organization. 
The  commission  consists  of  seven  members,  each  member  having 
equal  power  and  authority.  The  conmiission  itself  is  chai^^ 
with  certain  duties  involving  the  exercise  of  judgment  and  dis- 
cretion by  each  of  its  members.  The  statute  does  not  specifically 
provide  for  its  necessary  organization.  The  general  rule  ap- 
plicable to  boards,  commissions  and  similar  bodies  or  entities  of 
a  definite  Qiembership  therefore  applies,  unless  the  statute  other- 
wise specifically  provides,  to-wit,  that  a  quorum  consists  of  a 
majority  of  its  members,  and  that  such  quorum,  due  notice  hav- 
ing been  given  of  the  time  and  place  of  meeting  to  all  members, 
can  exercise  the  powers  of  the  commission;  and  further,  that  a 
majority  of  such  quorum  is  the  action  of  the  body  or  commission. 

If  the  meeting  is  held  at  the  proper  time  and  place  and  after 
statutory  notice  has  been  given,  or  if  the  statute  does  not  pro- 
vide for  the  notice,  then  after  reasonable  notice,  and  if  members 
refuse  to  attend,  unless  their  absence  makes  a  quorum  impossi- 
ble, or  if  they  attend  or  refuse  to  vote,  such  refusal  to  attend 
or  to  vote  does  not  preclude  the  vote  of  the  majority  of  those 
voting  upon  the  motion  or  resolution  from  being  the  action  of 
the  commission,  even  though  such  majority  is  less  than  a  major- 
ity of  the  members  of  the  entire  commission.  Meacham  on  Pub- 
lic Officers,  Section  572 ;  Merchant  v.  North  et  al,  10  0.  S.,  252- 
258 ;  State,  ex  rel,  v.  Wilkesville,  20  0.  S.,  288-293 ;  State,  ex  rel, 
V.  Schinnock,  37  0.  S.,  227. 

Under  such  rules,  all  the  members  of  the  commission  having 
been  present  and  there  being  no  claim  that  the  county  commis- 
sioners refused  to  attend  any  necessary  meeting,  the  relators 
consisting  of  a  majority  of  the  commission,  have  themselves  full 
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power  to  organize  the  building  eommiwricwi,  even  thoa^  the 
coontT  eoDuniflBioiierB  refuse  to  Tote  upon  soeh  organixalion. 
The  reason  of  dieir  refusal  if  persisted  in,  is  and  wonld  be  im- 


The  four  relators,  therefore.  nnlesB  they  divide  equally,  which 
is  not  aOeged,  are  not  preeloded  from  deeting  a  preadent  or 
presiding  oflfeer,  nor  from  taking  any  other  action  not  other- 
wise provided  for  by  statute  and  neeeanary  to  a  proper  organiza- 
tion. If  the  eounty  comnussioners  refuse  to  vote  upon  any  reso- 
lution requiring  the  affirmatiTe  vote  of  five  members,  or  if  after 
due  notice,  such  county  commissioners  refuse  to  attend  any  meet- 
ing at  wbich  such  resolution  is  to  be  voted  upcm,  flicn  a  writ  of 
mandamus  would  properly  issue  compelling  them  to  attend,  and 
by  their  vote  exercise  the  discretion  vested  in  them  by  law.  in 
accordance  with  general  principles  and  rules  laid  down  in  the 
following  cases:  Aiiy-Gen.  v.  Lawrence^  11  Maas^  90;  Cam^ 
manwe^atk  ▼.  Affers,  5  Pa.  Dist.  Rep.,  573:  8Me  ▼.  County 
Camn.,  22  FIsl,  29;  Wampler  v.  State,  148  Ind.,  557. 

However,  it  is  not  alleged,  and  certainly  will  not  be  presumed 
tiiat  the  county  commissioners  will  not  perform  their  full  duty 
in  attending  the  meetings  of  the  commission,  or  in  the  conscienti- 
ous exercise  of  the  duty  to  vote  or  act  upon  any  matter  upon 
which  the  statute  requires  the  affirmative  Tote  of  five  members 
of  the  cnnmisrion. 

The  refusal  of  the  county  conmussionerB  to  vote  upon  ques- 
tions of  mere  organization,  upon  the  facts  alleged  in  the  petition, 
does  not  therefore  interfere  with  the  performance  l^  the  build- 
ing commisBion.  of  its  statutory  duties,  and  the  rdatms  neither 
as  tax-payers  nor  as  members  of  the  commission  have  the  right 
to  require  the  county  commissioners  to  do  that  whidi  is  unneces- 
sary, nor  that  which  if  not  done  would  not  be  prejudicial  State 
V.  Buckkmi,  4  C.  C.  246. 

The  writ  of  mandamus  prayed  for  in  the  second  case  will 
therefore  be  refused. 
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MANDAMUS  TO  COMPEL  raRFORMANCE  OF  OmOAL 

DUTY, 

Common  Pleas  Court  of  Lorain  County. 

The  State  op  Ohio,  on  the  Relation  op  The  Lorain  Democrat 
Company,  v.  B.  C.  Branson,  County  Treasurer  op 

THE  County  op  Lorain. 

Decided,  1911. 

Office  and  Officer— Mandamus  to  Compel  County  Treasurer  to  PuhlUh 
the  Tax  Rate — Must  "be  Brought  Jyy  Ojfflcial  Whose  Duty  it  is  to 
Enforce  Official  Action — Publisher  of  Newspaper,  Without  a  Con- 
tract to  Make  Such  Publication,  Without  Rights  in  the  Matter — 
Section  625S,  General  Code. 

Mandamus  to  compel  public  officials  to  perform  duties  required  by  law 
can  be  instituted  only  by  a  public  officer  whose  duty  it  Is  to  en- 
force the  performance  of  official  duty  by  other  officers  and  by  other 
relators  having  a  direct  beneficial  interest,  or  where  the  public 
injury  will  be  serious  if  the  duty  be  not  performed,  or  the  proper 
public  officer  refuses  to  bring  such  proceedings;  and  hence  a 
mandatory  order  to  compel  publication  by  the  county  treasurer 
of  the  rates  of  taxation,  does  not  lie  upon  application  of  a  pub- 
lisher having  no  contract  to  publish  the  same,  notwithstanding 
relator  may  own  the  only  newspaper  printed  in  the  German 
language  in  the  county  able  to  qualify  under  General  Code,  2648, 
6253. 

6?.  A.  Eesek,  for  relator. 
F,  M,  Stevens,  contra. 

Doyle;  J. 

The  relator  seeks  a  writ  of  mandamus  to  compel  the  treasurer 
of  Lorain  county  to  publish  the  tax  rate  of  1910  in  the  Lorain 
Post,  a  newspaper  printed  in  said  county  in  the  (Jerman  lan- 
guage and  owned  by  the  relator. 

The  defendant  demurs  to  the  petition  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  also  because 
relator  has  no  right  to  prosecute  this  action,  and  further  com- 
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plains  that  Section  6253,  General  Code,  on  which  relator  partly 
predicates  its  action,  is  nneonstitntional. 

It  is  only  necessary  in  disposing  of  this  case  to  consider  the 
second  objection.  The  cases  cited  by  relator  were  examined, 
and  that  examination  disclosed  that  State,  ex  rel,  ▼.  Comnitf- 
sianers,  56  O.  S.,  631,  was  an  action  brought  by  the  proprietor 
of  a  newspaper,  a  tax-payer,  and  eligible  to  pnblish  the  doca- 
ment  in  question  when  filed,  to  compel  commissioners  to  file  iheir 
annual  statement,  or  report,  with  the  court  Writ  was  allowed, 
but  no  issue  was  made  on  the  right  of  relator  to  bring  the  ac- 
tion. This,  however,  was  not  an  action  to  compel  the  commis- 
sioners to  publish  with  the  relator. 

State  ▼.  Broum,  38  O.  S..  344,  was  an  action  to  compel  the 
sheriff  to  give  notice  and  make  proclamation  of  an  election  of  a 
judge.  Action  was  brought  on  relation  of  an  elector  of  the 
county.  The  case  was  decided  on  another  point,  but  the  court 
remarked  that  the  relator  as  a  citizen  was  interested  in  having 
judges  to  administer  the  law,  as  an  elector  was  entitled  to  vote 
for  a  judge  and  was  eligible  himself  to  the  office,  and  these  con- 
stituted his  beneficial  interest.  In  this  case  as  well  as  in  Staie^ 
ex  rel,  v.  Tauzey,  49  O.  S.,  656,  it  may  have  been  said  that  to 
refuse  the  writ  would  have  been  a  serious  public  injury,  so  in 
State  V.  Nash,  66  O.  S.,  612,  the  Attorney-General  refusing  to 
bring  the  action,  a  private  citizen  was  allowed  to  maintain  it  for 
the  public  good. 

In  the  case  of  State  v.  Commisnoners,  22  &  C,  57,  the  relator 
was  certainly  beneficially  interested,  because  the  right  to  the 
fees  claimed  had  already  accrued  and  a  duly  devolved  upon  the 
commissioners  to  issue  the  proper  warrant. 

In  the  present  case  the  relator  has  no  right  to  publish  the  cc»n- 
missioners'  report  until  the  proper  contract  has  been  made.  It 
has  no  interest  in  this  matter  except  as  a  tax-payer,  and  as  such 
can  not  bring  this  action  to  compel  tiie  officials  .in  question  to  do 
their  duty.  Such  an  action  must  be  brought  by  a  public  offi- 
cial whose  duty  it  is  to  enforce  official  duty  on  other  officials. 

To  allow  any  tax-payer  to  bring  proceedings  in  mandamus 
against  an  official  whom  he  judges  is  not  following  his  legal 
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duty,  would  open  a  fruitful  field  for  annoyance  of  public  offi- 
cials and  unwise  and  unnecessary  multiplicity  of  suits.  The 
more  orderly  way  is  to  leave  the  instituting  of  these  extraordi- 
nary proceedings  to  the  officers  clothed  by  law  with  the  author- 
ity to  determine  when  the  writ  of  mandamus  should  be  invoked 
and  to  institute  the  proper  proceedings  to  secure  its  aid  in  en- 
forcing official  duty. 

A  case  similar  to  this  case  was  passed  upon  in  State  v.  Com- 
missioner s,  4  N.  P.,  180,  and  the  relator  held  not  entitled  to 
maintain  the  proceedings.  That  was  an  action  to  compel  com- 
missioners to  publish  (under  Section  917,  Revised  Statutes) 
their  annual  report.     The  court  in  passing  upon  thie  issue  said: 

"The  purpose  of  the  law  being  to  give  information  to  the  pub- 
lic, each  member  of  the  public  is  alike  interested  in  it  and  the 
duty  to  furnish  the  information;  and,  hence,  the  duty  of  the 
commissioners  to  cause  the  report  to  be  printed,  is  purely  a  pub- 
lic duty.  The  interest  of  publishers  of  newspapers  is  purely 
incidental." 

The  judgment  of  the  common  pleas  court  in  the  above  case 
was  affirmed  by  the  Circuit  Court  of  Preble  County  at  its  May 
term,  1896. 

The  fact  that  the  relator  may  own  the  only  German  paper 
able  to  qualify  for  the  publication  under  Sections  2648  and  6253 
of  the  General  Code,  is  a  mere  accident  and  would  not  add  to 
relator's  rights. 

This  fact  is;  however,  not  set  forth  in  the  petition  and  for 
that  reason  would  defeat  relator's  right  to  predicate  anything 
upon  it  in  the  action,  but  even  though  it  were  set  forth  in  the 
petition,  the  relator  would  have  no  right  to  invoke  this  extra- 
ordinary remedy. 

The  demurrer  to  the  petition  is  sustained. 
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nOVBKM  W  TKSTAltMt  fOft  UMKNtff 

Oonunoii  Pleas  Goort  of  Greene  Gouity. 

M.  C.  Mc^fiLLAN  V.  S.  J.  McMnjr^AN  et  au* 

Decided.  1912. 

WiOa — PraviHom*  f<ir  AftcrBom  CkOdrenr-^Where  iteHdmanf  or  Cam- 
dUUmmi--Cou9trmcikm  of  SettUm  10S61^Word9  mud  Pftme*. 

WhtfiD  a  testator  bad  no  children  at  the  time  of  ezecnttnip  his  wiH 
and  has  made  dear  his  Intentimi  that  his  will  shall  apply  to 
anbom  childreau  it  is  not  for  the  eout  to  inqalre  whetlier  sndi 
proriBion  vas  larse  or  small,  eqoal  or  nwniwal.  Tested  or  con- 
tineent.  present  or  fntare.  Khodea  t.  Weltfy.  4€  OUo  State.  2S4. 
not  followed. 

W.  £.  MOUr,  for  plaintiff. 
Marcus  8houp,  eontra. 

Ktub,  J. 

The  plaintiff  brings  this  action  to  have  his  title  to  109  acres 
of  land  quieted  as  against  the  defendants  and  in  hb  petition 
avers  that  he  is  the  only  son  of  Hogfa  McMillan .  who  died  in  Fd>- 
mary,  1894,  leaving  the  defendant  S.  J.  Mcl^tillan,  his  wife, 
and  the  defendant:  John  life^IiUan.  one  of  the  beneficiarieB 
named  in  his  wilL 

The  will  of  Hngfa  Mcl^Iillan  is  set  out  in  full,  and  the  plunt- 
iff  claims  by  the  terms  of  said  will  he  is  entitled  to  have  his  title 
to  said  lands  qnieted  as  against  each  of  said  defendants. 

The  defendant.  S.  J.  Mc3^(illan^  demnrs  to  the  petition,  and 
the  determination  of  the  questions  raised  opon  the  demnrrpr  in- 
volve the  construction  of  the  will  of  Hngh  McMillan. 

The  part  of  the  wiU  determinative  of  the  rights  of  the  p»ti6s 
is  the  following: 

''At  the  death  of  my  said  wife  in  case  she  dionld  have  no 
children  or  child  by  roe  living,  then  and  in  that  case  if  said 

^  Aflbmed  by  the  Ctrcnit  Oonrt  without  opinion,  April  2S,  1912. 
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farm  was  not  sold  by  my  said  wife  they  shall  each  inherit  said 
farm  equally,  share  and  share  alike,  and  in  ease  that  my  said 
wife  shall  not  have  any  children  living  and  she  be  the  owner  of 
said  farm  and  homestead.'*    •    •    • 

It  is  apparent  that  the  word  "no"  in  the  clause  above  given 
should  be  disregarded  in  order  to  give  the  will  any  meaning  and 
carry  out  the  intent  of  the  testator  and  the  will  will  be  consid- 
ered as  if  such  word  **no"  were  omitted. 

The  question  presented,  which  was  argiied  very  fully,  is 
whether  or  not  the  provision  made  by  the  testator  for  his  chil- 
dren born  after  the  execution  of  his  will,  which  is  residuary  or 
conditional,  is  such  provision  contemplated  under  Section  10561T 
In  this  case  the  testator  having  no  children  at  the  time  of  the 
execution  of  his  will,  the  construction  of  this  will  depends  upon 
the  eflPect  given  of  the  law  laid  down  in  Rhodes  v.  Weldy,  46 
O.  S.,  page  234,  where  the  Supreme  Court  construed  Section 
5959,  Revised  Statutes,  now  General  Code,  10561.  In  that  case 
the  testator  devised  his  real  estate  to  his  wife  for  life  *  *  And  after 
her  death  to  the  heirs  of  her  body  begotten,''  and  the  court  held 
that  a  child  bom  to  him  after  the  execution  of  the  will  is  not 
**  provided  for  in  the  will  in  the  sense  of  Section  5969." 

On  page  237  the  court  says: 

**It  will  not  be  contended  that  this  is  a  specific  provision  for 
the  plaintiflP.  If  it  is  a  provision  at  all  it  is  so  because  the  lan- 
guage is  comprehensive  enough  to  include  her.  It  was  evidently 
written  with  a  view  only  to  the  maternity  'of  the  heirs. of  her 
body  begotten'  and  without  reference  to  their  paternity.  •  • 
•  The  question  is:  Has  Elizabeth  'been  provided  for  in  the 
will'  in  the  sense  of  the  statute f  It  is  not  conclusive  of  this 
question  to  say  that  a  'disposition'  has  been  made  which  may 
inure  to  her  benefit.  '  Disposition '  and  '  provision '  are  not  neces- 
sarily convertible  terms." 

In  the  63d  Maine,  page  156,  it  was  held  that  ' '  a  child  of  the 
testator  born  after  his  death  can  not  in  any  proper  sense  of  the 
term  be  deemed  'provided  for  in  his  will'  by  a  general  device 
of  reversion  to  the  heirs  of  the  testator." 
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In  the  68th  Penngylvania  State,  WUlard's  Eniatey  it  was  held 
that  where  the  testator  gave  to  his  wife  his  property  during  her 
life  and  at  her  death  was  to  revert  to  the  testator's  children  and 
heirs,  was  not  a  provision  for  the  after-bom  children  within  the 
meaning  of  the  statute,  which  provided  that  unless  such  after- 
bom  diildren  were  provided  for  the  will  would  be  deemed  re- 
voked as  to  them. 

In  all  these  cases  and  others  where  the  after-bom  child  was 
incidentaUy  included  in  a  class  sach  interest  is  not  sach  a  con- 
templation by  the  testator  of  any  unborn  child  as  to  come  with- 
in the  meaning  of  the  statutes  ''unless  said  child  is  provided 
for."  There  must  be  in  the  mind  of  the  testator  a  specific 
designation  of  his  purposes  and  desire  with  respect  to  such  un- 
born child  as  to  show  that  their  consideration  was  clearly  in  his 
mind  with  respect  to  his  property,  and  oh  that  ground  the  case 
of  Rhodes  v.  Weldy  could  have  rested  without  any  other  reason, 
but  in  that  case  Judge  Owen  in  his  opinion  goes  on  further  and 
states  that  a  reversionary  or  contingent  interest  for  an  unborn 
child  is  not  a  provision  within  the  meaning  of  Section  5969, 
that  such  interest  must  be  a  present  vested  interest. 

In  support  of  this  the  court  says.  "The  case  of  WUlard's  Es- 
tate, 68  Pennsylvania  State,  is,  we  think,  directly  in  point."  In 
that  case  the  court  held: 

"That  a  reversionary  interest,  whether  vested  or  contingent, 
is  not  a  provision  for  an  aftor-bom  child  within  the  words  or 
spirit  of  the  statute." 

To  the  same  effect  the  prior  cases  of  HoUingstcorth  Appeal,  51 
Pennsylvania  State,  518:  Lamplugh  v.  Latnplugk,  Ist  Peer  Wil- 
liams, 111,  which  were  also  quoted  by  Judge  Owen  in  the  46th 
Ohio  State. 

All  these  cases  in  Pennsylvania  are  overruled  in  the  209  Penn- 
^Ivania  State,  Netcland's  Estate,  page  456,  where  the  court 
holds: 

"SyUabus.  The  act  of  April  8,  1833,  Section  15,  P.  L.,  249, 
relating  to  the  revocation  of  a  will  by  the  subsequent  birth  of  a 
child  makes  no  requirement  that  the  child  shall  be  fully  or  ade- 
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quately  provided  for ;  that  is  left  to  the  discretion  of  the  parent 
as  in  the  case  of  living  children.  All  that  it  does  require  is  that 
he  shall  have  the  child  in  mind  and  shall  make  clear  his  inten- 
tion that  the  will  shall  apply  to  it.  Any  provision  which  does 
this  is  sufficient  and  the  inquiry  whether  large  or  small,  equal 
or  unequal,  vested  or  contingent,  present  or  future,  is  irrelevant 
and  outside  the  jurisdiction  of  the  courts  ezicept  so  far  as  it 
tends  to  throw  light  on  the  question  of  intention/' 

In  the  opinion  the  court  criticises  the  68th  Pennsylvania 
State,  p.  463: 

**It  is  true  that  Judge  Sharwood  fortifies  his  position  hy  an 
argument  that  if  the  child  take  as  heir  with  the  other  children 
that  he  takes  only  a  reversion,  which  in  Edwards  Appeal  Judge 
Woodward  had  gone  out  of  his  way  to  say  would  not  be  a  pres- 
ent provision  within  the  statute.  But  that  this  argument  is  only 
a  make  weight  appears  clearly  from  what  is  said  by  Judge  Shar- 
wood in  the  same  opinion." 


To  the  same  effect  is  the  case  of  Randall  v.  Dunlap,  Appellant, 
218  Pennsylvania  State,  page  210. .  The  case  of  Bowen  v.  Hoxey, 
137  Massachusetts,  is  also  relied  upon  by  Judge  Owen  in  the 
46th  Ohio  State.  In  that  case  the  share  which  would  come  to 
the  after-born  child  came  to  her  only  as  one  of  a  class,  the  pro- 
vision for  her  was  unintentional  and  the  most  that  could  be  said 
that  the  provision  for  the  class  happened  to  be  broad  enough  to 
include  her.  That  would  support  the  first  ground  upon  which 
the  46th  Ohio  State  is  based. 

In  WUliam  Minot,  Executor,  164  Massachusetts,  page  38,  the 
court  held  that  a  reversionary  interest  after  the  death  of  the 
wife  to  his  heirs  at  law  by  blood  was  a  provision  for  an  unborn 
child  and  distinguishes  it  from  Bowen  v.  Hoxey,  and  held  that  a 
reversionary  interest  was  sufficient  to  fulfill  the  requirements  of 
the  statute  and  overruled  the  case  of  Botven  v.  Hoxey  to  that  ex- 
tent, if  it  was  quoted  in  the  46th  Ohio  State  for  that  purpose. 

The  10th  Georgia,  page  79  is  also  quoted  by  Judge  Owen. 
The  Georgia  statute  required  that  there  must  be  a  positive  pro- 
vision made  for  an  unborn  child.  In  the  115  Georgia,  page  857, 
it  was  held  that  a  bequest  to  the  wife  *'and  that  she  shril  take 
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every  eare  of  our  children  and  do  what  is  jnat  and  rifi^t  by 
each  of  them''  is  not  a  provision  made  in  contemplation  of  snch 
event  "of  after-bom  children.'' 

It  appears  to  me  that  every  case  referred  to  npon  which  Judge 
Owen  may  have  based  his  reasoning  that  a  reversionary  or  con- 
ditional interest  is  not  snch  provision  as  is  contemplated  by  the 
statate  for  an  nnbom  child  has  been  overroled. 

In  Osbom  v.  Bank^  116  IHinois,  where  the  statate  provides 
that  an  after-bom  child  for  whom  no  provision  has  been  made 
by  will,  will  take  by  law  that  any  bequest  no  matter  how  in- 
significant it  may  be  or  npon  what  contingenqr,  however  remote, 
is  sufficient  to  comply  with  the  statate  within  the  meaning  of  a 
provision  made  by  wilL 

So  also  in  the  Donges  Estate^  103  Wisconsin,  497«  where  most 
of  the  cases  referred  to  in  the  46th  Ohio  State  and  including  the 
46tii  Ohio  State  were  reviewed,  the  court  held  that  a  reversion- 
ary interest  constitutes  a  provision  for  an  unborn  child  within 
the  meaning  of  tiieir  statute. 

The  case  of  Insurance  Company  v.  Luskey,  66  O.  S.,  233,  has 
been  cited  by  the  plaintiff.  In  that  case  the  testator  had  a  diild 
living,  after  disposing  of  his  property  further  provided: 

''Should  any  child  or  children,  we  now  having  only  one, 
George  Garfield,  be  bom  to  me  thereafter  it  shall  in  nowise  alter 
or  revoke  this  will  and  testament." 

The  court  held  that  that  provision  did  not  preclude  the  un- 
born child  from  taking  under  Section  5961.  That  section  pro- 
vides what  interest  an  unborn  child  may  have  as  against  the 
wiU  of  a  testator  who  had  a  child  or  children  living  at  the  time 
he  made  lus  wilL  •  Section  5959,  Revised  Statutes,  applies  to  a 
case  where  the  testator  has  no  children  at  the  time  of  the  execu- 
tion of  his  wUl,  and  tiiere  are  afterwards  children  bom.  These 
sections  are  independent  of  each  other,  and  the  66  O.  S.  does  not 
attempt  to  give  any  construction  to  Section  5959. 

When  this  case  was  before  the  circuit  court  reported  in  the 
20  O.  C^  198,  the  court  in  referring  to  the  46  O.  S.,  after  quot* 
ing  the  68  Ohio  State,  327,  and  the  51  Ohio  State,  518,  and  the 
63  Maine,  156,  said: 
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*  *  These  cases  are  cited  with  approval  in.  the  case  of  Rhodes  v. 
Weldy,  46  0.  S.,  234,  where  the  construction  of  Section  5959, 
Bevised  Statutes,  was  involved,  and  seem  to  require  that  the 
provision  for  an  after-born  child  should  be  not  only  substantial 
but  for  his  direct  and  immediate  benefit." 

ft 

Section  5959,  Revised  Statutes,  provided : 

**If  the  testator  had  no  children  at  the  time  of  executing  his 
will,  but  shall  afterward  have  a  child  living,  or  bom  alive  after 
his  death,  such  will  shall  be  deemed  revoked  unless  provigions 
shall  have  been  made  for  such  child  by  some  settlement,  or  unless 
such  child  shall  have  been  provided  for  in  the  will,  or  in  such 
way  mentioned  therein  as  to  show  an  intention  not  to  make  such 
provision,  and  no  other  evidence  to  rebut  presumption  of  revoca- 
tion shall  be  received. ' ' 

The  codifiers  in  the  General  Code  changed  the  language  so 
that  Section  10561  provides: 

**If  the  testator  had  no  children  at  the  time  of  executing  his 
will,  but  afterward  has  a  child  living  or  bom  alive  after  his 
deatii,  such  will  shall  be  revoked  unless  provision  has  been  made 
for  such  child  by  some  settlement,  or  he  is  provided  for  in  a 
will,  or  in  such  way  mentioned  therein  as  to  show  an  intention 
not  to  make  such  provision.  No  other  evidence  to  rebut  the  pre- 
sumption of  revocation  shall  be  received." 

The  phrase  *'or  he  is  provided  for  in  the  will"  is  almost  ex- 
actly like  the  Pennsylvania  Statute  which  is  **or  have  a  child  or 
children  not  provided  for  in  such  will." 

In  the  46th  Ohio  State  on  page  242  the  court  construed  the 
clause  ** provisions  by  some  settlement"  to  mean  at  least  a  sub- 
stantial present  means  of  maintaining  the  child,  and  they  say : 

**When  we  have  ascertained  what  a  provision  for  a  child  of 
tender  years  by  some  settlement  is  we  shall  have  made  good 
progress  in  the  solution  of  the  question  at  bar.  It  would  not  be 
a  sound  proposition  to  say  that  the  same  word  occurring  in  dif- 
ferent places  in  the  same  statute  always  means  the  same  thing. 
It  may  sometimes  call  for  a.  radically  different  construction,  but 
where  the  same  word  or  phraae  is  used  more  than  once  in  tbe 
same  act,  especially  in  the  same  section  and  in  the  same  s^itence 
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ID  rdatioii  to  the  same  sab jeet-matter,  and  kxddng  to  the  same 
general  porpose  it  is  a  fondamental  role  of  statutory  eonatroe- 
tion  that  if  in  <Hie  emneetion  the  meaning  is  elear  and  the  other 
it  18  otherwise  doofatfol  or  obeenre  it  is  in  the  latter  ease  to  be 
construed  the  same  as  in  the  former^" 

On  i>age  234  the  eonrt  fnrther  sajrs: 

'*The  general  snbject  treated  in  theae  two  expressions  is  the 
same,  to-wit.  a  prorision  for  an  after-bom  child  which  shall  aaTe 
a  wiU  from  the  reroeation  which  must  otherwise  resolt  from  the 
birth  of  sach  child  after  the  exeention  of  the  will  giving  to  the 
word  'proTision'  in  the  one  phrase  snbstantiaUy  the  same  eon- 
stmetion  which  the  word  'provisions'  is  clearly  entitled  to  in  the 
other*  and  the  eonelnsion  is  that  Elizabeth  was  not  'provided  for 
in  the  will  by  the  devise  of  the  testator's  land  to  his  wife  to  nse 
and  occupy  as  to  her  may  seem  proper  during  her  natural  life, 
and  after  her  death  to  the  heirs  of  her  body  begotten.'  " 


That  conclusion  is  decisive  of  the  ease  at  bar,  unleas  the 
change  made  by  the  eodifiers  permits  a  different  construction, 
or  unless  this  court  diould  not  agree  with  the  reasoning  of  the 
court  in  that  particular.  The  change  in  the  statute  is  in  the 
two  fdirases  from  ''or  unless  such  child  have  been  provided  tar 
in  the  wiU"  to  "mr  he  is  provided  for  in  the  wilL" 

The  Supreme  Court  seem  to  have  baaed  thor  construction 
upon  the  above  phrase  upon  their  construction  of  the  previons 
one  in  reelect  to  a  settlement,  holding  that  a  settlement  must  be 
\  theref  <Mie  the  provision  in  the  will  must  be  immediate. 


I  am  free  to  say  without  the  stare  decuis  I  would  have  had  no 
difficulty  in  ecmcluding  that  by  the  terms  of  this  section  the  pro- 
vision for  a  settlement  might  be  construed  to  be  immediate  pro- 
vision, while  the  provisions  in  the  will  might  be  immediate,  con- 
tingent or  reversionary,  or  the  such  after-bom  child  might  be 
debarred  by  a  proper  declaration  of  intention.  If  you  hold  that 
the  provision  in  the  will  most  be  a  preaent  one  to  cany  out  the 
same  line  of  reasoning  the  court  should  paas  on  its  adequacy. 
If  a  testator  of  large  estate  should  will  each  of  his  after-born 
children  one  dollar  and  no  more  as  a  present  bequest,  how  could 
the  daim  be  made  that  there  was  any  provision  for  such  ehil- 


600  GREENE  COUNTY  COMMON  PLEAS. 

McMillan  v.  McMillan  et  aJ.  lYoL  12  (N.&) 

1       I  -  I        -I  -    ■■  ■■■■■■■■  I      ■     -■■—  

dren  f  The  reasoning  in  the  68th  Pennsylvania,  and  quoted  with 
approval  in  the  46th  Ohio  State,  that  such  after-bom  children  in 
case  of  a  statutory  bequest  might  be  left  dependent  upon  their 
mother  is  rather  a  weak  argument  to  my  mind.  If  any  testator 
could  not  leave  his  after-bom  children  of  tender  years  in  the 
caire  of  their  mother,  then  to  whose  care  could  he  commit  them  f 
Prom  my  experience  and  observation  they  would  not  be  likely 
to  suffer  nearly  as  much  were  the  mother  to  have  a  free  hand  to 
use  the  estate  for  their  maintenance  as  they  might  be  if  it  were 
tied  up  in  the  hands  of  some  trustee  and  possibly  a  large  part 
of  the  income  used  to  maintain  the  trust.  I  do  not  think  that 
the  statute  contemplates  any  such  view  as  taken  by  the  Supreme 
Court  in  the  46th  Ohio  State.  I  think  the  interpretation  that 
the  bequest  of  a  residuary  or  contingent  interest  is  not  a  pro- 
vision for  an  unborn  child  clearly  designated  within  the  mean- 
ing of  the  statute  is  not  justified  by  the  language  of  the  code, 
and  the  authorities  quoted  above.  Every  authority  relied  upon 
in  this  46th  Ohio  State  upon  this  phase  of  the  case  having  been 
overruled,  and  the  reasoning  of  the  court  not  commending  itself 
to  this  court — although  this  court  may  be  reversed — ^it  seems  to 
me  that  the  full  meaning  of  that  section  can  only  be  given  when 
you  leave  the  character  of  the  provision  for  unborn  children  un- 
der Section  10561  to  be  left  wholly  to  the  intention  and  declara- 
tion of  the  testator.;  and,  therefore,  io  my  judgment  when  a 
testator  has  made  clear  his  intention  that  his  Ti^ill  shall  apply  to 
unborn  children,  it  is  not  for  the  court  to  inquire  whether  such 
provision  was  large  or  small,  equal  or  unequal,  vested  or  con- 
tingent, present  or  future,  and  the  demurrer  in  this  case  will 
be  sustained. 
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Decided.  April,  1912. 

JHvarcc—Wife  EwUfrooe9  ChrUtiam  8ciene&—Ze&l  for  that  FaUh  am  Her 
Part  and  Indifference  o»  the  Part  of  Her  Huthamd  ReanU  i»  a 
BetaralUm— Decree  Refnaedr—Chutodv  of  AffUcted  ChUd. 

1.  A  decree  of  diToroe  will  not  be  gnnted  on  the  groand  of  stqsb  nee- 

lect  of  dnty  to  a  devotee  of  the  Oiriatlan  Science  faith,  where  it 
appears  that  the  strained  relati<mfl  exiiitlng  between  heraelf  and 
hnaband  are  dne  to  her  adoption  of  UiIb  faith  and  hia  indifferenee 
thereto  and  reaultinc:  inoompatiliility  between  two  peraons  of 
strong  mentalltj. 

2.  In  sDch  a  case  the  cnsiody  of  an  alllicted  son  twentj  years  of  age,  who 

has  been  committed  to  an  inatitntlon,  will  be  accorded  to  the  hns- 


Michael  G.  Heintz,  for  pkuntiflE. 
Tkomdyke  is  Capelle,  contra. 

Wabmeb,  J.  (orally). 

This  is  one  of  the  most  unfortaiiate  eaaes  that  I  have  ever 
heanL  The  wife  oomes  into  court  and  asks  for  a  divoree  from 
the  husband  on  the  grounda  of  extreme  cmelty  and  grofla  n^eet 
of  dnty.  She  is  evidently  a  woman  of  intelligence  and  reapecta- 
bility.  The  husband  himself  appears,  and,  not  asking  for  any 
divorce  biwigplfj  contenda  that  he  has  done  nothing  that  will 
jnstify  his  wife  making  an  application  for  divorce.  He  also  is 
a  gentleman  of  good  reputation  and  standing  in  this  community. 
Here  are  two  parties  who  have  lived  together  for  some  twenty- 
five  years^  and  who  have  had  their  ups  and  downs  during  the 
married  life.  While  unfortunate  in  having  an  afficted  child, 
th^  lived  together  all  these  years.  But  th^  have  now  separated 
from  each  other  and  executed  articles  of  separation  whidi  cover 
property  interests  and  appear  to  be  unable  to  live  longer  togethor 
as  husband  and  wife. 
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The  mere  fact  that  they  are  not  able  to  live  together  as  hus- 
band and  wife  is  no  cause  for  a  divorce  to  either. 

The  mere  fact  of  incompatibility  of  temper,  unless  its  existence 
and  results  amount  to  extreme  cruelty,  is  not  a  cause  for  divorce. 

In  her  testimony  the  wife  states  that  the  husband  has  not  been 
a  companion  to  her  during. all  their  married  life.  Just  exactly 
the  meaning  of  this  upon  the  evidence  might  seem  doubtful. 

But  I  think  I  can  understand  the  situation  when  I  take  into 
consideration  all  the  evidence  that  was  adduced  in  this  case.  I 
have  no  doubt  but  that  the  relationship  of  these  parties  up  to 
the  time  that  this  disagreement  occurred  were  of  the  ordinary 
harmony  that  exist  between  husband  and  wife.  So  the  court  is 
brought  to  face  this  one  question :  as  to  whether  the  treatment 
of  this  wife  by  the  husband  in  the  matter  of  her  religious  belief 
has  been  such  treatment  as  in  law  amounts  either  to  gross  neglect 
of  duty  or  extreme  cruelty. 

It  is  apparent,  I  think,  that  under  certain  circumstances  there 
might  be  treatment  on  the  part  of  the  husband  toward  the  wife 
with  reference  to  religious  beliefs  that  would  amount  to  extreme 
cruelty.  It  is  extremely  unfortunate  for  these  parties  that  any 
such  controversy  with  reference  to  religious  belief  should  have 
arisen.  But  the  question  arises  in  that  regard,  what  is  the  duty 
of  each  to  the  other  under  such  circumst^cesf  Under  the 
marriage  contract  each  owes  to  the  other  proper  consideration 
under  circumstances  that  arise  during  that  relationship.  It  is 
not  a  one-sided  affair.  It  is  equally  incumbent  upcm  the  mte  to 
respect  the  husband  as  it  is  for  the  husband  to  respect  the  wife  in 
matters  of  opinion.  Probably  there  is  no  belief  that  stirs  men's 
feelings  so  deeply  as  religious  belief.  So  men  and  women  have 
been  burned  at  the  stake  because  they  would  not  recant  their  * 
religious  belief.  They  have  been  willing  to  forfeit  life  rather 
than  their  religious  convictions.  This  clearly  shows  the  strength 
of  religious  belief.  Now  this  wife  is  a  woman  of  strong  char- 
acter. She  is  a  woman  of  strong  convictions,  and  undoubtedly 
believes  with  her  whole  heart  and  soul  that  the  Christian  Science 
religion  is  absolutely  right  in  all  respects,  and  she  undoubtedly 
has  the  utmost  confidence  in  it.    But,  even  having  this  sincere 
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belief,  it  is  her  daty  to  rei^ect  the  bdief,  whatever  it  may  be, 
of  the  husbaQd.  The  husband  on  the  other  hand  seems  to  be  a 
man  without  any  settled  religions  belief,  whidi  is  his  right  He 
also  is  a  man  of  strong  mentality,  and  of  determined  character.  It 
is  most  nnf ortonate  that  a  difference  of  this  kind  should  have 
arisen  between  these  two  people  with  sueh  strong  personal  char- 
acteristics— ^with  this  religious  question  as  a  bone  of  contention 
between  them  as  husband  and  wife. 

Now  I  am  clearly  of  the  opinion  that  under  such  dreumstanees 
these  parties  should  have  refrained  mutually  from  any  discus- 
sion of  these  matters  upon  which  they  were  so  far  apart  in  their 
opinions.  I  think  it  was  the  duty  of  the  huri>and  to  refrain  from 
all  criticism  of  the  belief  of  his  wife,  and  it  was  clearly  the  duty 
of  the  wife  to  refrain  from  giving  her  husband  any  just  cause  to 
complain  of  her  conduct  in  the  management  of  the  household  or 
otherwise.  Now  under  these  eireumstanees  a  third  element  has 
crept  in — the  unfortunate  boy. 

Undoubtedly  they  both  desire  his  best  welfare.  There  can  be 
no  question  of  that.  Undoubtedly  the  wife  would  do  everything 
in  her  power  for  the  boy's  good  as  she  understands  it.  And  un- 
doubtedly the  father  would  do  the  same.  But  they  disagree  en- 
tirely as  to  what  is  best  for  the  boy.  The  father,  like  a  good 
father,  yielded  to  the  mother's  importunities  and  allowed  this 
boy  to  be  treated  under  the  method  of  Christian  Science  for  a 
period  of  time,  and  then  finding  no  good  results  seemed  to  come 
from  the  treatment,  he  very  naturally  objected  to  the  further 
continuance  of  that  treatment.  The  mother  on  the  other  hand 
desired  to  continue  this  treatment.  The  boy,  however,  was  finally 
sent  to  the  hospital  at  Oallipolis,  Ohio,  for  epileptics.  How  and 
under  what  circumstances  does  not  appear  from  the  evidence. 
But  he  is  there.  Undoubtedly  the  treatment  of  this  boy  was  a 
bone  of  contention  between  them,  and  I  do  not  see  how  that  con- 
tention could  have  been  avoided.  And  so  I  have  no  doubt  but 
that  there  was  discord,  and,  possibly,  at  times  harsh  words  and 
probably  severe  criticisms  by  the  father  of  the  Christian  Science 
Church.  I  place  no  particular  stress  upon  the  evidence  that  was 
gone  into  as  to  the  visits  of  this  wife  to  these  different  places  at- 
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tending  meetings  of  her  church,  visiting  friends  and  the  small 
amounts  of  money  she  expended. 

The  further  fact  that  she,  herself,  treats  people  under  the 
methods  of  Christian  Science  has  little  or  no  bearing  on  the 
merits  of  this  case.  In  a  nut  shell,  the  question  is  whether  or  not 
hating  these  convictions  which  I  have  described,  this  father  has 
been  guilty  of  extreme  cruelty  or  gross  neglect  of  duty  by  his 
treatment  of  his  wife  during  the  latter  part  of  their  association 
together.  I  have  no  idea  that  there  has  been  any  personal  vio- 
lence. And  so  I  come  to  the  question  of  whether  or  not  the  evi- 
dence and  the  situation  of  the  parties  is  such,  that  I  can  justly 
and  fairly  hold  this  husband  has  been  guilty  as  suggested.  I 
have  no  doubt  about  the  strained  relations  of  the  husband  and 
wife,  but  strained  relations  are  not  a  cause  for  divorce.  I  am 
also  confronted  with  the  situation  that  in  all  probability  these 
parties  will  never  live  together  again,  and  that  if  this  marriage 
relation  continues  it  is  merely  a  form  of  law  and  not  a  union  of 
hearts.  But  this  is  not  a  cause  for  divorce.  I  have  no  doubt 
but  that  the  attitude  of  this  defendant  towards  his  wife  was, 
under  this  circumstance  of  religious  difference,  exceedingly  dis- 
agreeable to  her,  but  on  the  other  hand  her  attitude  with  refer- 
ence to  her  religious  belief  was  also  exceedingly  disagreeable  to 
him.  It  is  a  most  unfortunate  situation,  but  as  I  construe  the 
statutes  of  Ohio  I  can  not  see  my  way  clear  to  grant  this  plaintiff 
a  divorce  although  I  would  be  glad  to  do  so  if  a  legal  ground 
could  be  shown.  As  far  as  the  custody  of  the  child  is  concerned, 
the  court  under  our  statutes,  the  parties  being  separted,  has  the 
power  to  determine  which  party  should  be  given  control.  Under 
the  peculiar  circumstances  of  this  case,  the  boy  being  at  this 
time  twenty  years  of  age  and  now  at  the  GallipoUs  Hospital,  I 
shall  give  t^e  custody  of  the  boy  to  the  father. 

A  decree  may  be  drawn  accordingly. 
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suMC  BY  MmAL  ucrnft. 

Odmmoii  Pleas  Gbort  of  Hamilton  ODnntj. 
Stephkk  J.  D.  Meade  v.  IIabt  Hawkins  nr  au 

Decided,  May  €.  1912. 

N4ume9  of  DefemdauU    FaUmre  to  Swe  5y  FwXl  ChriaUam  Hi 

femU  lAem  o»  Tmmacripi  of  jMdgwt^ml^  Whem—TUU  in  Bonm  Fide 
Fwrckaaer  WUhomt  Knowledge — Subrogatiom. 

The  lUins  in  the  common  pleas  ol  the  transcript  of  a  masistrate'B 
jndement  does  not  create  a  Hen  upon  the  real  estate  of  the  debtiv 
as  agal"^  title  pf  s  rabseqnent  Inma  fide  Tendee,  where  the  debtor 
was  sued  I7  initial  letter  and  the  acti<m  was  not  one  which  f^ 
within  tiie  statutory  exception  for  the  naming  of  a  party  defend- 
ant by  initial  letter  or  a  contraction  of  his  name  and  the  por- 
chaser  was  without  actoal  knowledge  of  the  llltng  of  anch  lien  or 


MiOard  Tyree,  for  plaintifF. 
M.  W.  Conway,  contra. 

Hunt,  J. 

The  plaintiff  obtained  a  judgment  before  a  justice  of  tbe  peace 
against  M.  Hawkins.  Porsaant  to  Section  11659,  Qeneral  Code, 
a  tranacript  of  such  jnd^ent  was  fQed  in  the  ofBce  of  the  clerk 
of  the  court  of  common  pleas  for  Hen  and  entered  npon  the 
execution  docket  as  a  judgment  against  M.  Hawkins,  bnt  no  ex- 
ecntion  was  issned.  At  the  time  of  snch  filing  Mary  Hawkins 
was  the  owner  of  the  real  estate  described  in  the  petition. 
Thereafter,  without  actual  notice  of  such  filing,  lien  or  judg- 
ment, for  a  valuable  consideration  the  defendants,  Ida  Gordon 
and  Fannie  Bothenberg.  became  the  purchasers  of  such  prop- 
erty and  duly  filed  their  deed  with  the  recorder  of  Hamilton 
cminty.  Thereafter,  on  the  25th  day  of  October,  1911,  the 
plaintiff  filed  this  action  against  Mai^-  Hawkins,  Ida  Gordon 
and  Fannie  Bothenberg  et  al.  for  the  side  of  said  property  un- 
der his  alleged  lien. 
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The  primAry  question  is  whether  or  not  the  plaintiff  by  the 
filing  of  his  transcript  obtained  a  lien  upon  the  real  estate  of 
Mary  Hawkins,  enforcible  as  against  the  title  of  a  subsequent 
bona  fide  vendee.  There  is  no  claim  that  M.  Hawkins,  who 
owed  the  debt  upon  which  the  judgment  was  given,  was  not 
Mary  Hawkins  the  owner  of  the  real  estate.  There  is  no  claim 
that  Mary  Hawkins  was  ever  known  as  M.  Hawkins,  or  that  (die 
ever  used  the  initial  **M"  as  her  first  name,  or  used  the  initial 
in  any  way. 

The  question,  therefore,  is  not  a  question  of  identity,  nor  is  it 
a  question  of  the  validity  of  the  judgment  nor  of  the  right  to 
enforce  it  against  anj'  property  owned  by  M.  Hawkins,  nor 
against  the  property  of  Mary  Hawkins,  if  commonly  or  other- 
wise known  as  M.  Hawkins.  This  case  is  therefore  distinguish- 
able from  the  following  cases:  Citizens  Nat.  Bank  v.  Union 
Central  TAfe  Ins,  Co,,  12  C.C.(N.S.),  401;  Daniels  v.  Taylor,  13 
C.C.(N.S.),  116-117;  Kinsey  Co,  v.  Eeimerdinger,  1,3  C.C.(N.S.), 
195 ;  Mack  v.  Schlottman,  7  A.  L.  R.,  665. 

The  question  in  this  case  is  whether  or  not  the  filing  in  the 
office  of  the  clerk  of  the  court  of  common  pleas  of  the  transcript 
of  the  judgment  of  the  justice  of  the  peace  against  M.  Hawkins 
creates  a  lien  upon  the  property  of  ^fary  Hawkins  superior  to 
the  title  of  a  subsequent  bona  fide  purchaser  of  such  property. 
To  so  operate,  the  transcript  must  be  such  as-  is  required  by 
law,  and  must  be  such  that  the  clerk  from  an  inspection  thereof 
can  do  that  which  he  is  required  to  do  by  law. 

A  judgment  presumes  an  action.  An  action  presumes  parties. 
There  is  only  one  statutory''  provision  permitting  the  designa- 
tion of  parties  by  initial  letter,  Section  11259,  providing  that 
parties  so  designated  in  a  written  instrument  in  an  action  there- 
on may  be  so  designated.  It  does  not  appear  that  plaintiff's 
original  action  was  within  such  exception.  It  is  true  that  in 
the  absence  of  an  allegation  to  the  contrary  where  parties  are 
designated  by  initial,  such  initial  is  presumed  to  be  their  full 
name,  but  the  record  in  this  case  shows  that  no  such  presump- 
tion is  applicable. 
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Seetions  11659  and  11718,  General  Code,  provide  that  the 
clerk  shall  enter  upon  the  execution  do^et  the  ^'mames  tn  full 
of  parties  to  the  eaose,"  etc.  How  can  the  clerk  do  this,  if  the 
transcript  filed  does  not  give  the  full  names  of  the  parties.  The 
fall  name  of  the  plaintiff  mav  be  a  matter  of  indifference,  but 
not  that  of  the  defendant  whose  property  is  songht  to  be  af- 
fected by  such  entry. 

It  seems,  therefore,  that  the  plaintiff  in  this  case  has  so  far 
faUed  to  comply  with  the  statute  that  the  equity  of  a  bona  fide 
purchaser  of  the  property  should  be  superior  to  the  statutory 
lien,  if  any,  of  the  plaintiff. 

This  case  is  decided  upon  mere  technical  grounds  with  little 
reluctance,  for  the  reason  that  upon  the  allegations  of  the  an- 
swer, or  at  least  upon  an  all^ation  of  those  facts  which  might 
ordinarily  be  inferred  from  the  allegations  made  in  the  plead- 
ings, there  is  a  question  of  subn^ation  which  has  not  been 
argued  by  counsel,  but  which  if  decided  in  favor  of  the  defend- 
ant upon  the  authority  of  Straman  v.  Rechtine  ei  al,  48  O.  S., 
443,  and  cases  cited  therein,  would  preclude  the  plaintiff  from 
any  real  benefit  by  reason  of  his  judgment  and  from  enforcing 
any  sale  except  at  his  own  costs. 

The  answer  sets  up  the  fact  that  at  the  time  the  plaintiff  filed 
his  transcript  there  were  two  mortgage  liens  upon  the  property 
— one  in  favor  of  the  Liberal  Building  Association  for  $3,000, 
and  another  in  favor  of  Quibbeman,  Mesch  ft  HoUahan  for  $1,- 
000;  that  the  property  at  that  time  was  worth  less  than  said 
mortgage  liens  thereon ;  that  on  March  9,  1909,  after  the  filing 
of  plaintiff's  transcript,  ^fary  Hawkins,  being  in  default  in 
the  pa3rment  of  said  mortgage  liens,  conveyed  said  property 
(whether  by  warranty  or  not  is  not  idl^^)  to  Quibbeman, 
Mesdi  &  HoUahan  for  no  other  consideration  than  the  aasump- 
tion  by  them  of  said  liens;  that  on  Februaiy  2,  1911,  Quibbe- 
man, Mesch  &  Hollahan  conveyed  said  premises  to  the  defend- 
ants, Gordon  and  Bothenberg;  that  the  mortgage  to  the  Liberal 
Building  Association  was  paid  by  the  defendants,  Gkardon  and 
Bothenberg,  and  a  new  mortgage  executed  by  them  to  the  Provi- 
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dent  Building  Association  for  $1,800;  that  the  defendants  have 
substantially  improved  said  property,  but  from  the  time  of  the 
conveyance  to  Hawkins  up  to  the  time  of  the  conveyance  to  the 
defendants  it  was  never  worth  more  than  $2,500. 

Without  foreclosing  counsel  of  the  plaintiff  upon  argument 
from  establishing  the  law  to  be  to  the  contrary,  it  seems  that  the 
defendants,  Ida  Oordon  and  Fannie  Bothenberg,  should  prop- 
erly be  subrogated  to  the  liens  of  the  liiberal  Building  Associa- 
tion and  of  Quibbeman,  Mesch  &  HoUahan  existing  unpaid  at 
the  time  of  the  filing  of  plaintiff's  transcript,  in  so  far  as  they 
were  paid  by  the  subsequent  owners  of  the  property,  or  mei^d 
in  their  titles. 

The  demurrer  of  the  plaintiff  to  the  second,  third,  fourth  and 
fifth  paragraphs  of  the  answer  and  cross-petition  of  Ida  Oor- 
don and  Fannie  Rothenberg  is  therefore  overruled. 
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GomiiKm  Pleas  Oonrt  of  FVankliii  Ooantj. 
C.  L.  Petebs,  Admixistbator,  t.  C.  D.  Fisbstonbl 

Decided.  November  17,  1911. 


Pwrinenhip—Dted  Camrewimg  Property  of— Held  to  Create  c«  JTrpreg* 
TVsff — Where  the  PurpoMe  Was  to  Liquidate  PartuerMhip  lAdhiU- 
tieM — AdmUnistrator  of  Deceased  Partner  Brings  an  AcHan  for  an 


1.  A  deed  bj  which  two  partnen  constltiitiiis  a  finn   'Yeoilae.   re- 

Unquish,  releeae  and  quit-claim"  all  partnership  property  to  one 
partner  to  enable  him  to  settle,  compromise  and  pay  partner- 
ship debts,  both  partners  acknowledging  that  each  shall  remain 
liable  for  his  proportionate  part  of  existing  firm  debts*  eonnael  fees 
and  eonrt  costs  In  defending  actions  against  them  as  partnen. 
eonTejB  absolutely  the  legal  title  for  the  pnrpoaes  designatwl,  hot 
does  not  oonstltnte  a  bargain  and  sale  of  all  intereat,  legal  and 
equitable,  of  one  partner  to  the  other.  Upon  its  fSsee  it  is  a  troat 
deed  creating  an  express  trust  in  any  reaidne  of  partnenhip  prop- 
erty, after  paying  firm  debts,  in  which  both  partners  participate. 

2.  Probate  courts  being  ooarts  of  pl^iary  and  exdnsiTe  Joriadletlon 

in  the  matter  of  appointing  administrators,  their  reecwds  can  not 
be  collaterally  impeached:  hence,  in  an  action  by  an  admlntatm* 
tor  of  a  deceased  partner  for  an  aooonnttng  of  partnership  prop- 
oty  by  the  sorriving  partner,  the.ri^t  of  pUdntilf  to  maintain  the 
action  can  not  be  laised. 

3.  An  order  of  probate  directing  assignee  for  creditors  to  tnm  over 

property  of  insolTent  partnership  to  partner  to  whom  the  firm  ban 
conveyed  its  property  to  enable  him  to  extinguish  firm  debts*  Is  not 
a  OnMn^  of  absolute  conv^anoe  to  such  grantee  and  does  not  estop 
the  rtiprcsentattve  of  another  partner  from  maintaining  an  action 
for  an  accounting  against  such  grantee. 

4.  Laches  in  bringing  suit  for  an  accounting  by  an  administrator  of 

a  deceased  partner  against  a  surriTing  partner,  to  work  an  estoppel, 
can  not  be  predicated  upon  mere  lapse  of  ttme^  The  burden  is  on 
the  partner  asserting  the  defense  to  show  knowledge  in  the  admin- 
istration of  a  residuum  of  partnership  property  after  settling  the 
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E.  P,  Evans  and  Pugh  &  Pugh,  for  plaintiflF. 

F.  A,  Davis  and  Stewart  eft  Stewart,  contra. 

BlOGEB^  J. 

By  a  stipulation  of  the  parties  to  this  suit,  the  question  sub- 
mitted to  the  court  for  decision  is  limited  to  a  determination 
of  whether,  under  a  certain  deed  dated  December  16,  1896,  and 
executed  and  delivered  by  George  M.  Peters  and  Clinton  D. 
Firestone,  the  property  therein  described  belonging  to  George 
M.  Peters  and  Clinton  D.  Firestone,  partners  doing  business  as 
flie  Columbua  Buggy  Company  and  Peters  Dash  Company,  was 
thereby  remised,  released,  relinquished  and  quit-claimed  to  the 
said  Firestone,  in  trust  for  the  benefit  of  said  partnership,  to 
be  used  by  him  to  settle  and  compromise  with  the  creditors  of 
said  partnership  and  pay  oflP  the  debts  thereof,  and  whether, 
if  any  surplus  of  said  property  should  remain  after  the  settle- 
ment, compromise  and  payment  of  said  debts,  the  said  Fire- 
stone should  account  to  said  partnership  for  the  same ;  and  that 
the  issue  between  the  parties  whether  the  property  of  said  part- 
nership so  remised,  relinquished,  released  and  quit-claimed  to 
said  Firestone  was  or  was  not  suflScient  to  settle  with  the  credi- 
tors thereof  and  pay  their  claims,  shall  not  be  heard  and  de- 
termined at  this  hearing. 

By  the  same  stipulation  or  agreement,  certain  other  matters 
are  agreed  upon  and  to  be  considered  by  the  jcourt  in  so  far 
as  they  may  be  found  competent,  relevant,  admissible  and  ma- 
terial. These,  which  are  somewhat  lengthy,  I  will  not  stop  to 
recite. 

It  is  plaintiff's  contention,  first,  that  the  deed  itself  by  its 
very  terms  makes  Firestone  a  trustee,  and,  second,  that  by  virtue 
of  the  fiduciary  relation  existing  between  George  M.  Peters  and 
C.  D.  Firestone,  equity  m<akes  him  a  trustee.  This  is  denied  by 
the  defendant,  who  claims  that  the  deed  conveyed  all  of  the 
interest  of  George  M.  Peters  in  the  partnership  assets,  both  legal 
and  equitable,  to  C.  D.  Firestone,  and  that  this  plainly  appears 
from  the  terms  of  the  deed  itself. 

Some  oral  evidence  was  heard  in  addition  to  the  written  stip- 
ulation under  the  well-known  rule  of  construction,  which  admits 
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evidence  of  this  ebaraeter  on  a  qneation  of  oonatmetion  of  writ- 
ten insbuments,  so  as  to  plaee  the  eonrt  as  nearly  as  possible  in 
the  position  of  the  parties  at  the  time  of  the  execution  of  the 
instrument,  and  to  mable  the  court  to  constme  it  in  the  light 
reflected  npon  it  by  the  circumstances  and  conditions  sorroand- 
ing  the  parties  at  the  time  the  instrument  was  executedL 

From  the  stipulation  and  the  oral  evidence,  it  appears  that 
George  M.  Peters  and  C.  D.  Firestone,  as  partners  doing  boa> 
nesB  as  the  Columbus  Buggy  Company  and  the  Peters  Dash 
Company,  had  made  an  assignment  of  all  the  partnerdiip  prop- 
erty for  the  benefit  of  their  creditors  in  August  preceding  the 
execution  of  this  deed,  which  deed  was  executed  and  delivered 
on  December  18,  1896;  that  in  July,  1897,  an  order  was  made 
by  the  probate  court  terminating  the  assignment  and  ordering 
the  assignees  to  reconvey  the  property  assigned  to  C.  D.  Fire- 
stone, and  that  C.  D.  Firestone  immediately  thereafter  took  pos- 
session of  the  property ;  that  Firestone  effected  a  settlement  and 
compromise  with  all  the  partnership  creditors  and  paid  their 
claims  under  the  terms  of  the  compromise.  It  further  appears 
that,  in  making  the  settlement,  Firestone  made  use  of  the  moneys 
transferred  to  him  by  the  aasignees.  and  also  made  use  of  the 
other  property  conveyed  to  him  for  the  same  purpose,  and  that 
there  was  no  account  by  Firestone  to  Peters,  who  died  in  Janu- 
ary, 1897.  nor  since,  to  his  estate. 

This  deed  in  the  first  clause  recites  the  fact  that  the  part- 
ners had  made  an  assignment  of  the  partnership  assets  to  the 
assignees,  naming  them,  for  the  benefit  of  their  credrtors,  and 
that  the  assignment  was  then  pending  in  the  Probate  Court  of 
Franklin  County.  In  the  next  clause,  it  recites  that  it  is  desir- 
able that  a  proposition  to  compromise  and  settle  the  debts  and 
obligations  of  the  partnership  should  be  made  by  one  or  both  of 
the  partners.  In  the  next  clause,  it  is  stated  that  for  the  purpose 
of  enabling  Clinton  D.  Firestone  to  make  an  offer  of  compro- 
mise, liquidation,  and  settlement  to  the  creditors  of  said  part- 
nership, the  said  George  M.  Peters  is  ready  and  willing  to  relin- 
quish all  his  right,  title,  estate  and  interest  in  said  partnership 
property  and  assets,  and  in  the  business  of  said  partnership. 
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including  the  good  will  thereof,  and  all  the  estate,  right,  title 
and  interest  reserved  to  him  in  said  deed  of  assignment.  Then 
follows  the  granting  clause  which  provides  that  George  M. 
Peters,  in  consideration  of  one  dollar  to  him  paid  by  Firestone, 
the  receipt  whereof  is  acknowledged,  and  in  consideration  of  the 
covenants,  agreements  and  conditions  hereinafter  contained  and 
set  forth  to  be  kept  and  performed  by  Firestone,  covenants  and 
agrees  to  and  does  remise,  release,  relinquish  and  quit-claim  to 
Firestone  and  his  heirs  and  assigns  forever,  all  the  right,  title, 
estate  and  interest  of  Peters  in  the  partnership  property,  de- 
scribing it. 

Then  follows  the  habendum  clause  in  this  language :  To  have 
and  to  hold  unto  the  said  Clinton  D.  Firestone,  his  heirs  and 
assigns  forever,  each  and  every  item,  piece  and  parcel  of  the 
said  above-named  property,  with  all  the  privileges  and  appur- 
tenances thereof  or  thereunto  belonging,  provided,  nevertheleas, 
and  these  presents  are  upon  thi«  ^^pr^x  ^»/^Ti/^f,ioii,  that  the 
said  C.  D.  Firestone  has  agreed  and  does  hereby  agree  to  use 
his  best  efforts  and  to  endeavor  to  obtain  the  assent  and  accept- 
ance of  the  offer  of  compromise,  settlement  and  liquidation  so 
to  be  made  by  him  bv  each  and  all  of  the  creditors  of  the  said 
partnership.  Now,  if  the  said  Clinton  D.  Firestone  shall  not 
obtain  the  assent  or  acceptance  of  said  offer  of  compromise  and 
settlement  by  87  per  cent,  of  all  the  creditors  of  said  partner- 
ship in  amount,  then  this  release,  transfer,  quit-claim  and  set- 
tlement jball  bft  void,  if  the  said  George_M.  Peters,  or  his  ex- 
^ff^^f/M^  ^r\(K  g^m^niRt.rftf^nryjj8o  elect.  Otherwise  to  be  and  remain 
^n  fnH  fonfi  P^^  YJrtut  in  Inwjfnrfivrr 

This  is  followed  by  an  agreement  of  the  parties  (and  the  deed 
is  signed  by  both  parties),  to  the  effect  that  eacli  of  the  parties 
shall  remain  liable  to  the  other  for  his  proportionate  part  of  all 
debts  existing  against  the  partnership  and  of  any  judgment  that 
may  be  rendered  against  them  as  partners,  and  for  their  pro- 
portionate part  of  the  counsel  fees  and  court  costs  incurred  in 
defending  against  actions  brought  against  them  as  partners,  and 
that  neither  shall  confess  judgment  against  the  partnenship 
without  the  consent  of  the  other,  and  each  agrees  to  use  all  rea- 
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sonable  effort  to  notify  the  other  of  any  snitB  that  may  be 
bronght  against  them  and  to  defend  the  same  as  far  as  there 
may  be  any  legal  defense  against  the  same. 

Then  follows  an  agreement  on  the  part  of  Firestone  for  him- 
self and  for  the  officers  and  employes  of  any  new  firm  or  com- 
pany into  whose  possession  the  partnership  books  may  pass,  so 
far  as  his  control  and  influence  can  reqnire,  that  Peters  and  his 
exeeators  and  administrators  shall  have  his  and  their  earnest 
co-operation  and  assistance  in  any  litigation  against  the  said 
Peters  or  his  estate  growing  out  of  the  partnership,  and  that 
this  shall  include  assistance  in  the  production,  inspection  or  ex- 
planation of  the  books  and  papers  of  the  partnership. 

The  deed  is  signed  by  both  parties  and  signed  and  acknowl- 
edged in  the  presence  of  witnesses.  It  appears  from  the  evi- 
dence that  at  the  time  of  the  execution  of  this  deed,  Peters  was 
very  ill  and  feeble,  and  that  he  died  in  about  <me  month  there- 
after. Very  elaborate  and  able  briefs  have  been  submitted  to 
the  court  by  counsel,  which  have  been  read  and  re-read  and 
careful  consideration  given  to  the  respective  contentions  of  coun- 
sel 

It  would  consume  too  much  time  to  take  up  and  discuss  at 
great  length  and  consider  all  of  the  contentions  and  decisions 
of  courts  and  statements  of  rules  of  law  by  text-writers  which 
have  been  cited  on  the  subject  of  trusts  and  trust  deeds,  and 
I  must  content  myself  with  a  statement  of  the  conclusion  reached, 
and,  briefly,  the  considerations  which  lead  me  to  that  conclusion. 

In  the  first  place,  it  seems  to  me  clear  that  this  deed  effected 
an  absolute  conveyance  of  the  legal  title  to  all  of  the  partner-  ^ 
ship  property,  in  so  far  as  the  interest  of  Peters  in  that  prop- 
erty was  concerned,  upon  a  condition.  That  condition  was  that 
Firestone  should  use  his  best  efforts  to  obtain  the  assent  and 
acceptance  of  the  offer  of  compromise  and  settlement  by  each 
and  all  of  the  creditors  of  the  partnership,  and  that  upon  ccMn- 
pliance  on  the  part  of  Firestone  with  this  condition,  and,  fur- 
ther, that  his  efforts  should  result  in  obtaining  the  consent 
of  87  per  cent,  in  amount  of  the  creditors  to  the  temtt  of  the 
compromise  and  settlement,  then  the  deed  took  effect  as  an  abso- 
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lute  conveyance  of  the  legal  title  to  Firestone.  It  is  admitted 
that  his  efforts  resulted  in  securing  the  assent  of  all  the  credi- 
tors to  the  terms  of  the  compromise  and  that  settlement  was 
made  with  them  by  Firestone  in  accordance  with  the  terms  of 
the  compromise.  Firestone,  therefore,  having  complied  with 
the  conditions  prescribed  in  the  deed  as  to  securing  the  assent 
and  acceptance  of  87  per  cent,  in  amount  of  the  creditors,  the 
vj  deed  became  absolute,  in  that  it  conveyed  to  Firestone  the  legal 
title  to  all  of  the  partnership  assets,  and  authorized  and  em- 
powered him  to  make  use  of  the  partnership  assets  in  carrying 
out  the  terms  of  the  settlement. 

But  this  does  not  determine  that  the  conveyance  to  Fire- 
stone was  a  bargain  and  sale  to  Firestone  of  all  of  the  interest 
of  Peters  in  the  partnership  assets,  both  legal  and  equitable. 
This  deed  recites  the  purposes  for  which  the  property  was  con- 
veyed.   It  is  stated  that : 

'^For  the  purpose  of  enabling  Clinton  D.  Firestone  to  make 
an  offer  of  compromise,  liquidation  and  settlement  to  the  credi- 
tors of  such  partnership,  the  said  George  M.  Peters  is  ready 
and  willing  to  relinquish  all  his  right,  title,  estate  and  interest 
in  said  partnership  property  and  assets,  and  in  the  business  of 
said  partnership,  including  the  good  vnll  thereof,  and  all  the 
estate,  right,  title  and  interest  reserved  to  him  in  said  deed  of 
assignment." 

Here  we  have  a  plain  and  unambiguous  statement  of  the 
purpose  of  Peters  in  making  the  conveyance.  He  recites  that 
he  is  willing  to  make  the  conveyance  for  the  purpose  stated. 
^  This,  of  course,  repels  the  idea  that  he  was  willing  to  make 
it  for  any  other  purpose.  It  is  suggested  by  counsel  for  the 
defendant  in  argument  that  the  conveyance  was  ma4e  by  Peters 
for  the  purpose  of  protecting  his  private  estate,  and  that  the 
terms  of  the  deed  show  that  to  the  extent  of  87  per  cent,  of  the 
partnership  indebtedness  his  private  estate  was  protected.  But 
this  conclusion  is  not  borne  out  by  the  language  of  the  deed. 
In  fact,  the  agreement  did  not  obligate  Firestone  to  pay  87  per 
cent,  of  the  partnership  indebtedness,  or  any  other  percentage 
of  that  indebtedness,  unless  the  assets  of  the  partnership  were 
sufficient  for.  that  purpose.     By  the  terms  of  this  agreement. 
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Firestone  only  undertook  to  use  his  best  effort^  to  secure  from 
all  of  the  partnership  creditors,  an  acceptance  of  the  ofFer  of 
compromise,  and  did  not  obligate  him  to  pay  the  debts  or  any 
part  of  them.  On  the  contrary,  the  deed  itself  plainly  repels 
by  its  language  that  construction,  for  it  expressly  provides  that 
both  Peters  and  Firestone  shall  remain  each  liable  to  the  other 
for  his  proportionate  share  of  the  partnership  debts.  Had  this 
been  the  intention  of  the  parties,  the  deed  would  have  recited 
that  to  the  extent  of  13  per  cent,  of  the  partnership  indebtedness, 
each  should  remain  liable  to  the  oth^  for  his  proportionate  share 
thereof.  The  agreement  recites  that  it  is  desirable  that  such  a 
compromise  should  be  effected.  This  was  desired,  therefore,  as 
much  by  Firestone  as  by  Peters.  If  this  was  desirable,  thai  it 
was  the  duty  of  Firestone  to  endeavor  to  effect  it,  and  his  efforts 
to  do  so  could  not,  it  seems  to  me,  constitute  a  consideration  for 
the  conveyance  of  this  property  to  him  by  his  partner,  who  was 
at  the  time  sick  and  unable  to  take  part  in  these  n^otiations. 

Nor  will  the  deed  bear  the  construction  claimed  for  it  by 
defendant's  counsel,  that  Firestone  was  endeavoring  to  pay  out 
of  his  own  private  means  the  cost  and  expense  of  mAlriTig  the 
compromise.  Assuming  that  he  should  have  incurred  cost  and 
expense,  in  doing  so  he  was  and  will  be  entitled  to  reimburse 
himself  out  of  the  partnership  assets  for  it.  If  this  had  been 
the  intention  of  the  parties,  we  w;ould  reasonably  expect  to  find 
an  agreement  on  the  part  of  Firestone  to  pay  some  definite 
proi>ortion  of  the  partnership  indebtedness,  and  thus  exonerate 
Peters  to  that  extent,  which,  had  that  been  the  agreement,  would 
have  required  of  Firestone  that  he  bear  the  expense  of  effecting 
such  a  compromise,  provided,  at  least,  the  partnership  assets 
would  not  pay  that  proportion  of  the  indebtedness,  and  also  the 
costs  and  expenses  of  effecting  the  compronuse.  But,  under  the 
terms  of  the  contract,  Firestone  was  as  much  entitled  to  pay 
the  costs  and  expense  incident  to  effecting  the  compromise  and 
settlement  out  of  the  partnership  assets  as  to  pay  the  debts  them- 
selves out  of  it 

Under  the  terms  of  the  stipulation,  the  court  can  not  make 
any  finding  as  to  the  value  of  the  property  of  this  partnership. 
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and  no  evidence  was  offered  on  that  subject.    If  the  value  of 
the  partnership  assets  was  in  excess  of  that  needed  to  effect  the 
compromise  and  settlement  upon  the  terms  proposed,  the  in- 
quiry suggests  itself,  what  consideration  appears  in  this  deed  for 
.   the  conveyance  of  that  excess  to  Firestone.    Under  its  terms, 
\  Firestone  agrees  to  pay  none  of  the  debts  of  the  partnership, 
'/         except  in  so  far  as  the  partnership  assets  will  suffice  for  such 
/  payment     What  consideration  of  any  value  passed  to  Fire- 

A  :  J  stone  as  an  inducement  for  him  to  convey  this  excess  of  the 

value  of  the  partnership  as^ts  over  the  liabilities  under  the 
compromise  settlement  proposed  f  He  was  still  to  remain  liable 
under  its  terms  as  before,  for  all  partnership  debts.  Under  its 
terms  he  was  to  be  released  from  no  financial  obligation  that 
rested  upon  him  before  its  execution.  If,  on  the  other  hand, 
the  value  of  the  partnership  assets  was  only  equal  to  or  less 
than  the  sum  necessary  to  effect  the  settlement,  there  would  be 
no  inducement  to  Firestone  to  make  a  purchase  from  Peters  of 
his  interest,  and  no  reason  is  apparent  why  he  should  dedre  to 
make  a  purchase  instead  of  simply  taking  the  legal  title  to  effect 
the  settlement  of  their  joint  indebtedness.  But,  whatever  might 
have  been  the  purpose  of  Firestone,  it  is  inconceivable  to  me, 
that  if  this  had  been  intended  by  the  parties  as  a  conveyance  of 
both  the  legal  and  equitable  estate  of  Peters,  the  language  em- 
ployed in  making  this  contract  would  have  been  used.  The  words 
''bargain  and  sell"  are  not  used.  It  is  only  ''remise,  release,  re- 
linquish, and  quit-claim. ' '  There  is,  as  I  have  said,  no  considera- 
tion which  should  induce  Peters  to  convey  absolutely  his  prop- 
erty to  his  partner,  if  it  was  in  excess  of  that  necessary  to  effect 
the  compromise  and  settlement,  while  he,  still  under  the  plain 
terms  of  the  contract,  remained  liable,  as  before,  for  all  the 
unpaid  debts  of  the  partnership.  It  is,  of  course,  no  answer  to 
Nj  this  consideration  to  say  that  this  was  a  deed  absolute  upon  the 
happening  of  the  conditions  stated.  There  is  no  question  but 
that  it  was  a  deed  absolute  and  that  it  absolutely  conveyed  to 
Firestone  all  the  legal  estate  of  Peters  in  this  property  and  would 
be  effective  as  between  Peters  and  anyone  to  whom  Firestone 
should  sell  the  property  to  convey  the  entire  estate  to  such  pur- 
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chaser.  Bnt  as  the  only  purpose  of  the  conveyance  to  Firestone 
was  to  enable  him  to  compromise  and  make  a  settlement  with 
the  creditors,  for  any  residue  remaining  after  he  had  made  such 
payment,  si  tmst  mmiltf  d  in  f  nTQUofPrtrm  or  his  estate.  As  to 
the  character  of  the  tmst  create<^Iam  of  opinion  an  express 
trust  was  created,  because  it  specially  provided  the  purpose  for 
which  it  was  conveyed.  It  was  to  be  used  by  Firestone  for  the 
purpose  stated,  but  if  any  residue  remained,  a  tmst  resulted  out 
of  the  very  terms  of  the  deed  itself  in  favor  of  Peters  or  his 
estate  as  to  the  residue.  After  a  careful  consideration  of  the 
deed  and  the  arguments  of  counsel,  I  am  of  the  opinion  this  deed 
is  upon  its  face  a  trust  deed  and  this  view  is,  it  appears  to  me, 
strengthened  when  we  consider  the  relationship  of  these  parties 
to  each  oHier. 

As  to  the  right  of  the  plaintiff  to  nmintAii^  this  action,  I 
am  of  the  opinion  this  question  can  not  be  raised  upon  this 
hearing.  The  probate  court  being  a  court  of  plenary  and  ex- 
clusive jurisdiction  in  the  matter  of  the  appointm^it  of  ad- 
ministrators, its  record  imi>orts  absolute  verity  and  can  not  be 
collaterally  impeached,  in  the  absence  of  an  express  showing 
from  the  record  itself  that  it  was  without  jurisdiction.  This 
was  expressly  decided  in  Shrover  v.  Richmond,  16  Ohio  St.,  4S5, 
and  has  been  repeatedly  approved  since. 

As  to  the  claim  that  the  judgment  of  the  probate  court  by 
which  this  property  was  ordered  and  directed  by  that  court  to 
be  turned  over  to  Firestone  when  the  assignment  was  termi- 
nated estops  the  plaintiff  here,  I  am  dear  it  had  no  such  effect. 
By  the  deed  of  Peters,  he  had  conveyed  all  his  right,  title  and  \/ 
interest  in  the  property  to  Firestone  for  the  express  purpose 
of  enabling  Firestone  to  carry  out  the  terms  of  the  compromise 
and  settlement,  and  that  was  the  purpose  of  raising  the  assign- 
ment. It  was  for  the  very  purpose  of  enabling  Firestone  to 
carry  out  the  terms  of  the  deed  and  contract  between  Peters 
and  Firestone  that  the  property  was  ordered  by  the  pn>bate 
court  to  be  turned  over  to  Firestone  by  the  assignees,  but  this 
was  in  no  sense  a  finding  and  judgment  by  that  court  that  no 
trust  relationship  was  created  as  between  Peters  and  Firestone 
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by  the  deed,  and  it  had  no  jurisdiction  to  decide  any  such  ques- 
tion. Nor  can  the  court  find  upon  the  evidence  now  before 
it  that  the  plaintiff  is  estopped  to  assert  this  equitable  right 
upon  the  ground  of  her  laches.  Laches  which  is  a  species  of 
estoppel  is  only  available  where  the  proof  shows  that  the  person 
to  be  estopped  by  the  laches  had  knowledge  of  the  equitable 
right  which  it  is  sought  to  assert.  Laches  is  pleaded  as  a  de- 
fense, and,  of  course,  the  defendant  has  the  burden  of  proving 
it.  To  estop  the  plaintiff  it  would  seem  that  there  must  be 
evidence  to  show  that  she  knew  that  there  was  a  residuum  after 
paying  the  debts  of  the  partnership,  K>r  otherwise  there  would 
be  no  liability  to  Peters  or  his  estate  on  the  part  of  Firestone. 
There  is  no  evidence  whatever  before  the  court  that  she  had 
any  such  knowledge  for  any  specific  period  of  time.  Mere  lapse 
of  time  alone  is  not  sufiicient  according  to  all  the  authorities. 

After  giving  to  this  case  the  most  careful  consideration,  I 
km  convinced  this  deed  created  a  trust  which  was  an  express 
trust,  to  the  extent  that  it  provided  the  purpose  or  use  which 
was  to  be  made  by  Firestone  of  the  property,  and  that  out  of 
this  express  trust  and  resulting  from  it  is  a  trust  in  favor  of 
the  estate  of  Peters  for  one-half  of  the  residuum,  if  any  remained 
after  effecting  the  settlement  with  the  partnership  creditors. 

There  is  no  language  in  this  deed  which  indicates  that  it 
was  a  bargain  and  sale.  Considering  the  relationship  of  the 
parties  to  the  contract  and  the  legal  duties  and  obligations 
resting  upon  the  partners  by  virtue  of  that  relationship  and 
the  fact  that  the  purpose  for  which  the  conveyance  was  made 
is  plainly  and  unambiguously  stated  in  the  deed,  excluding  the 
idea  that  the  conveyance  was  for  any  other  purpose,  the  ab-' 
sence  of  any  apparent  reason  on  the  part  of  Peters  tor  such 
conveyance  as  the  defendant  claims,  if  the  property  conveyed 
was  of  greater  value  that  the  amount  of  the  compromise  settle- 
ment, and  the  equal  absence  of  any  reason  on  the  part  of  Fire- 
stone to  desire  or  insist  upon  any  such  conveyance,  if  the  value 
was  equal  to  or  less  than  the  amount  of  the  compromise  settie- 
ment,  leads  me  to  the  irresistible  conclusion  that  no  such  convey* 
anoe  as  defendant  claims  was  in  the  contemplation  of  the  parties 
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at  the  time  of  the  making  of  this  deed  and  contract.  This  seems 
to  me  to  be  clear  from  the  language  of  the  deed  itself  and  that 
eondnsion  is  strengthened  by  the  other  consideration  stated. 
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Common  Pleas  Court  of  Hiunllton  County. 
Elizabeth  Evans  v.  Annie  T.  Evans  bt  al. 
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Decided,  May  22,  1912. 

Burial— Cremation — And  DitpoMoi  of  the  Rewiaina  of  the  Bead—Btatte 
of  the  Law  ioith  Reference  Thereto — Widow  Ha*  JPteftunoim^  Bight 
to  Elect  at  to  the  Ditpotition  to  be  Made  of  the  Rewioine  of  Her 
HuMband— Injunction. 

It  18  the  duty  of  a  widow  as  the  heir  or  next  of  kin  of  her  deceased 
husband  to  dispose  of  his  body  In  a  reasonable  and  sanitary  man- 
ner, and  where  In  conformity  with  his  expreoocd  desire  she  elects 
to  cremate  his  body,  injunction  will  not  lie  against  that  method  of 
disposal,  where  based  only  on  sentimental  objections  to  cremation 
on  the  part  of  other  near  relatiyes. 

Dickson,  J. 

The  plaintiff  complained  that  the  ^defendants  were  about  ''to 
cremate  and  consign  to  ashes  the  body  of  Frank  B.  Evans,  re- 
cently deceased ;  that  she  and  her  family  believe  that  the  crema- 
tion of  a  body  is  contrary  to  religion  and  the  will  of  God,  and 
that  unless  restrained,  the  defendant  will  cause  her  to  suffer 
irreparable  injury;  that  cremation  is  not  Christian  burial  and 
that  she  will  suffer  great  distress  of  mind  and  anguish  of  spirit 
if  the  body  of  her  brother  were  cremated  and  that  she  would 
lose  her  interest  in  her  brother's  body/'  and  she  asks  for  an  in- 
junction temporary,  then  final. 

During  the  trial  Nettie  £.  Bruce,  a  sister,  testified : 
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"By  Mr.  Black— 

**Q.  State  to  the  court,  what  is  your  namef  A.  Nettie  E. 
Bruce,  of  Marion,  Ohio. 

**Q.,  What  relation  are  you  to  Prank  B.  Evans  f    A.  A  sister. 

"Q.  What  relatives  did  Mr.  Evans  leave  f  A.  What  rela- 
tives did  he  leave?  He  left  a  sister,  Mrs.  Frank  Mulvy,  Miss 
Lizzie  Evans  and  myself,  and  a  Mrs.  Clark  of  New  York. 

**Q.  What  attitude  have  you  toward  disposing  of  the  body 
by  cremation  f  A.  I  am  very  much  opposed  to  cremation,  not 
exactly  on  religious  grounds,  but  it  is  the  way  our  family  feels 
on  the  subject." 

Then  Mrs.  Annie  T.  Evans,  the  widow,  stated  to  the  court : 

''My  husband  is  to  be  cremated.  It  was  his  wish  years  ago, 
and  on  account  of  the  way  his  father's  body  was  buried  and 
the  bones  taken  up,  he  had  a  horror  of  being  buried  in  the 
ground  and  having  his  bones  scattered  afterwards.  Two  years 
ago  he  said  he  wanted  to  be  cremated. 

"By  Mr.  Robert  A.  Black— 

'*Q.  After  the  body  is  cremated,  what  do  you  expect  to  do 
with  it?  A.  I  will  take  care  of  the  ashes  in  my  home,  as  he 
requested  me  to  do. 

''Q.  It  was  not  your  purpose  to  dispose  of  them  in  any  ceme- 
tery 1  A.  No,  I  intend  to  take  care  of  them  in  my  home  as  long 
as  I  live. 

''By  the  Court— 

"Q.  Mrs.  Evans,  you  have  heard  what  these  sisters  sayf  A. 
Yes,  sir. 

"Q.  Have  you  any  objection  to  having  him  buried  in  the 
ground  at  their  joint  request  ?  A.  Yes,  sir.  I  am  canying  out 
his  wishes.  He  had  a  horror  of  being  put  in  the  ground  on  ac- 
count of  the  way  his  father's  bones  were  taken  up. 

"Q.  You  are  not  willing  to  join  with  the  sisters f  A.  No; 
I  am  going  to  carry  out  his  wishes. 

"Q.  What  are  your  wishes  in  the  matter?  A.  Why,  I  want 
to  have  him  put  into  a  retort  and  cremated.  I  think  it  is  the 
only  sanitary  thing  to  do  and  he  felt  in  that  way  about  it." 

"What,  Mr.  Black,  would  you  suggest  should  best  be  done 
under  all  the  circumstances  f 

"I  think  that  this  body  should  be  disposed  of  in  such  a  man- 
ner that  his  relatives — his  brother  and  sisters — may  come  to  his 
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graTe.  As  Tour  Honor  has  seen,  they  are  people  ad^aneed  in 
life,  that  there  is  not  mnch  left  to  them  ezeept  the  memoiy  of 
their  dead,  and  if  seems  to  me  that  they  oo^t  to  be  giren  that 
privfl^e. 

''What  is  yoor  opinion  as  a  lawyer,  Mr.  Black,  as  to  what  is 
jnst  and  rig^t — not  a  sentimental  opinion,  bnt  as  a  lawyer? 

''I  beKeve  that  the  eoort  should  hare  this  body  interred.  The 
question  of  cremation  has  only  been  passed  upon  <mee  and  that 
is  in  an  English  report.  Yon  are  asking  purely  as  to  law.  The 
question  of  the  direction  of  the  decedent  has  been  punned  upon 
just  once,  and  there  the  decedent  left  instructions  for  his  body 
to  be  cremated.  It  was  a  case  decided  by  the  Lord  Chancellor 
of  England  in  1896. 

''What  did  he  decide f 

"The  body  was  taken  by  foree  and  cremated  and  the  person 
dcnng  it,  and  who  was  instructed  by  his  last  will  to  do  that, 
brought  suit  to  reooTer  the  expenses,  and  the  court  refused  to 
allow  him  tihe  expenses.  The  only  case  in  Ohio  is  the  one  of 
Herdd  ▼.  Herold,  3  N.P.(N.S.),  405.  In  that  ease  the  deced- 
ent requested  that  lus  body  be  interred  at  a  place  a  very  great 
distance  from  where  he  died.  It  was  objected  to  by  the  widow 
and  supported  by  the  rest  of  the  family.  The  court  refused  to 
carry  out  the  request. 

"What  was  the  reason  given  for  that  decisiont 

"Because  it  was  unreasonable  under  aU  the  circumstances. 
The  question  of  expense  entered  into  that  case. 
What  do  you  mean  by  unreaaonablet 

I  mean  that  a  body  is  not  property,  and  it  has  been  repeat- 
edly held  not  to  be  property.  There  is  an  interest  that  may  be 
had  in  it  arising  out  of  family  ties.  The  widow  is  not  the  sole 
person  having  that  interest  She  can  not  keep  out  the  rest  of 
the  family  from  their  rights. 

"Can  they  exclude  herf 

"No,  they  can  not  It  is  the  purpose  of  this  widow  to  reduee 
that  body  to  ashes  and  keep  those  ashes  in  the  house.  Now  that 
in  itself  is  startling. 

"Ebs  the  court  anything  to  do  with  what  is  startlingf 

"Other  courts  have  had.  Tour  Honor. 

"We  have  no  right  to  interfere  with  any  one's  conscience  or 
religion.  The  body  must  be  disposed  oL  If  no  one  interested 
in  kinship  will  do  it.  the  public  must.  The  public  would  have  a 
ri^t  under  some  circumstances  to  give  it  to  a  hospital  for  dis- 
section. Now,  whose  dutv  is  it  to  dispose  of  this  body,  Mr. 
Blackf 


822     HAMILTON  COUNTY  COMMON  PLEAS. 


Evans  v.  Evans  et  al.  [VoL  12  (N.S.) 


^'Yonr  Honor  can  make  the  widow  dispose  of  it. 

"Then  has  not  the  widow  the  right  to  dispose  of  itf 

"Yes. 

**  Would  she  not  have  a  right  to  dispose  of  it  according  to  her 
religions  or  sentimental  feelings? 

"She  has  not  an  absolute  right. 

' '  Has  she  not  a  right  to  dispose  of  that  body  as  she  pleases 
since  it  is  her  duty? 

"Would  Your  Honor  say  that  she  had  a  right  to  give  this 
body  to  a  hospital? 

"That  question  is  not  before  the  court.  It  is  the  duty  of  the 
widow  to  dispose  of  the  body  on  sanitary  grounds.  Since  the 
law  provides  it  is  the  duty  of  the  widow  as  heir  or  next  of  kin 
to  dispose  of  the  body,  what  right  have  I  in  this  case  to  inter- 
fere ?  Would  she  not  have  a  right  to  dispose  of  it  as  she  pleases 
under  the  seventh  section  of  the  Bill  of  Bights — 

"  'No  person  shall  be  compelled  to  attend,  erect  or  support 
any  place  of  worship,  or  maintain  any  form  of  worship,  against 
his  consent;  and  no  preference  shall  be  given  by  law  to  any  re- 
ligious society;  nor  shall  any  interference  with  the  rights  of 
conscience  be  permitted.' 

"How  can  I  interfere  with  her  right  of  conscience,  unless  that 
conscience  should  be  of  such  kind  and  nature  as  to  be  against 
the  law  or  public  policy  or  the  Constitution  ? 

"  'No  religious  test  shall  be  required,  as  a  qualification  for 
office,  nor  shall  any  person  ba  incompetent  to  be  a  witness  on  ac- 
count of  his  religious  belief.  Religion,  morality,  and  knowledge, 
however,  being  essential  to  good  government,  it  shall  be  the  duty 
of  the  General  Assembly  to  pass  suitable  laws  to  protect  every 
religious  denomination  in  the  peaceful  enjo^onent  of  its  own 
mode  of  public  worship,  and  to  encourage  schools  and  the  means 
of  instruction.' 

"Mr.  Black:  I  am  claiming  that  it  will  outrage  the  sensi- 
bilities of  these  sisters  to  have  this  body  cremated. 

"The  Court:  That  is  why  I  asked  the  widow  if  it  would  be 
possible  for  her  to  join  in  some  agreement  with  the  sisters.  I 
had  hoped,  this  being  a  matter  solely  of  conscience,  that  we  could 
get  these  good  people  together  on  the  conscience  matter  and  put 
this  body  on  a  lot,  and  so  have  the  controversy  ended.  But 
since  I  am  a  judge  and  must  decide  according  to  the  law,  and 
since  this  body  belongs  to  the  widow  for  disposition  and  since  it 
is  her  wish  that  it  shall  be  burned,  how  can  T  interfere? 

"Your  Honor  in  passing  upon  the  disposition  of  this  body  is 
going  farther  than  any  court  heretofore  to  give  the  body  either 
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to  the  wife  or  sisters.  Ton  are  going  to  shock  the  sisters  in  al- 
lowing this  hody  to  be  cremated. 

'"I%e  Conrt:  Suppose  you  follow  that  ont,  Mr.  Blade  I 
have  to  shock  the  conscience  of  either  Miss  Evans  and  her  sisters, 
or  Mrs.  Evans,  the  widow — ^the  conscience  of  some  one  is  bonnd 
to  be  shocked. 

''Mr.  Black:  I  do  not  recall  that  she  said  that  she  did  make 
this  a  matter  of  conscience.  She  was  in  favor  of  crematiim  be- 
cause it  was  sanitary  and  she  had  protested  against  bnrial  in 
the  ground. 

"The  Conrt:  And  Mr.  Evans  had  requested  it  beforehand, 
and  she  regards  it  from  her  standpoint  as  the  proper  disposi- 
tion of  dead  people. 

"Mr.  Black:  We  not  only  asked  for  an  injunction,  but  we 
ask  for  such  further  rights  as  we  may  be  entitled  to  in  law  and 
equity.  ^ly  clients  have  been  absolutely  excluded  from  paying 
tribute  of  affection  to  the  remains  of  their  brother.  It  was  this 
widow's  purpose  to  have  quickly  taken  this  body  and  consumed 
it  to  ashes  and  then  kept  ihe  asAies  about  the  house.  I  feel  that 
the  eourt — there  is  no  question  but  that  the  court  can,  and  I 
feel  that  the  court  ought  to  require  that  the  interment  of  this 
body  be  so  deep  that  the  conditions  that  the  widow  complains  of 
as  to  the  future  would  not  happen.  It  ought  to  be  on  the  con- 
science of  this  court  to  require  the  interment  of  this  body,  but 
make  the  condition  that  it  would  be  interred  in  such  a  way  that 
no  occasion  of  having  the  bones  exposed,  as  Mrs.  Evans  testified 
to  on  the  stand,  would  arise.  How  can  this  eourt  in  any  de- 
cency or  justice  allow  this  widow'  to  cremate  this  body  and  keep 
the  ashes  around  the  house  like  a  piece  of  bric-a-brac  I  think 
that  would  be  carrying  the  proposition  down  to  the  pomt  of 
ridicule. 

"The  Court:  How  can  I  interfere  with  the  morality  or  the 
ri^t  of  conscience  of  any  one  so  long  as  the  law  is  not  broken  t 
The  widow  is  required  to  dispose  of  the  body,  therefore  she  has 
some  ownership  in  it — a  duty  to  perform.  She  may  dispose  of 
it  in  any  way  she  sees  fit,  so  long  as  she  does  not  violate  the  law. 
Suppose  the  wife  desired  interment  in  the  ground  and  the  sister 
desired  cremation,  what  would  you  say  should  be  done  in  that 
caseT 

"Mr.  Black:  I  would  say  that  Your  Honor  could  not  order 
cremation.  It  is  unusual — ^because  cremation  is  extraordinary 
— it  is  a  freak. 

"The  Court:  Why  do  you  call  it  unusual,  Mr.  Blackf  In 
other  days  it  was  the  only  method  of  disposing  of  the  dead. 
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"Mr.  Black:  There  was  a  case — a  fajnous  case — a  leading 
case  in  America,  upon  what  are  property  rights,  In  Be  Ruggles, 
4  Bradford  Surrogate,  New  York,  503,  and  I  fail  to  find  a  case 
reported  where  a  question  of  tl^e  dead  arose,  in  which  that  case 
was  not  cited  as  a  leading  authority  as  the  development  of  the 
attitude  of  the  law  on  that  subject.  I  want  to  read  from  that 
case: 

*  *  *  The  right  to  the  repose  of  the  grave  necessarily  implies  the 
right  to  its  exclusive  possession.  The  doctrine  of  the  legal  right 
to  open  a  grave  in  a  cemetery  after  a  certain  lapse  of  time,  to 
receive  another  tenant,  however  it  may  be  sanctioned  by  custom 
in  the  English  church  yards  or  by  Continental  usage  at  Pere-La- 
Chaise,  and  elsewhere,  will  hardly  become  acceptable  to  the 
American  mind;  still  less  the  Italian  practice  of  hastening  the 
decomposition  of  the  dead  by  corrosive  elements. 

'*  'The  right  to  the  individuality  of  a  grave,  if  it  exists  at  all, 
evidently  must  continue  so  long  as  the  remains  of  the  occupant 
can  be  identified — and  the  means  of  identifying  can  only  be 
secured  and  preserved  by  separate  burial.  The  due  and  decent 
preservation  of  human  remains  by  separate  burial,  is  pre-emi- 
nently due  to  Christian  civilization,  which  bringing  in  the  coflSn 
and  the  sarcophagus,  superceded  the  custom  of  burning,  and 
**gave"  in  Lord  Stowell's  vivid  phrase,  ** final  extinction  to  the 
sepulchral  fires.'*  ' 

"That  was  written  by  a  man  who  was  esteemed  as  consider- 
able of  a  scholar  in  America. 

' '  The  Court :  I  will  have  to  hold,  Mr.  Black,  that  the  body 
primarily  belongs  to  the  government.  No  body  can  be  disposed  of 
by  any  one  without  a  permit  from  the  proper  authority.  After 
the  public  is  through  vrith  the  body,  where  does  it  got  It  goes, 
as  far  as  right  is  concerned,  to  the  person  whose  duty  it  is  to 
dispose  of  it.  The  widow  here  is  the  heir  of  the  decedent.  To 
prevent  the  authorities  from  taking  it,  the  -widow  must  dispose 
of  it.  If  she  see  fit  to  take  that  method  of  burial  which  suits 
her  and  does  not  enter  into  conflict  with  the  laws  of  Ohio,  she 
has  a  right  to  exercise  her  wish  according  to  her  own  conscience 
— her  own  religious  or  moral  beliefs.  It  is  unfortunate  that 
these  sisters'  feelings  and  consciences  will  be  shocked  by  dis- 
posing of  the  body  by  cremation,  but  since  it  is  not  illegal  and 
the  law  does  not  prevent  it,  this  court  can  not  interfere. 

*  *  The  court  will  order  that  an  opportunity  be  given  before  in- 
cineration for  the  next  of  kin  to  see  the  bodv." 
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MUtVBNTION  or  OtUlLTY  TO  UVB  STOCK  m 


Common  Pleas  Court  of  Cuyahoga  County. 

The  Meeks,  Boren  &  Miller  Company  v.  The  Cleveland 

Humane  Society. 

Decided,  May  29,  1912. 

Cfnelty  to  AnimaU — Society  for  Prevention  of—Provitions  of  the  Ohio 
Code  yot  in  Conflict  with  the  Federal  Act — Discretion  of  Humane 
Society  Officers — Sections  10062  et  seq. 

1.  The  Ohio  statutes  for  prevention  of  cruelty  to  animals  in  respects 

other  than  those  covered  by  the  Federal  twenty-eight  hour  live 
stock  shipment  law,  are  constitutional  «nd  enforcible,  as  applied 
to  interstate  shipments  of  live  stock. 

2.  The  discretion  of  officers  and  agents  of  a  humane  society  in  deter- 

mining that  the  reloading  of  crippled  live  stock  in  transit,  which 
has  been  unloaded  for  rtet,  feed  and  water,  and  the  loading  of  such 
live  stock  in  cars  containing  the  carcasses  of  dead  animals,  con* 
stitutes  cruelty,  will  not  be  interfered  with  by  a  court  of  equity 
upon  the  complaint  of  live  stock  commission  men,  in  the  absence 
of  any  showing  that  such  discretion  was  abused. 

Steams,  Chamherlain  &  Royan,  for  plaintiff. 
Klir^,  Tolles  &  Morley,  contra. 

liAWBENCEy  J. 

The  plaintiff  in  this  case  is  a  corporation  engaged  in  the  live 
stock  commission  business  at  Buffalo.  N.  Y.,  and  daring  the  past 
year,  in  the  course  of  its  business,  many  car  loads  of  cattle 
sheep  and  hogs  have  been  shipped  to  it  at  Buffalo  from  Ohio 
and  states  west  of  Ohio,  by  way  of  Cleveland.  In  accwdance 
with  the  provisions  of  the  so-called  federal  twenty-eight  hour 
law,  which  requires  that  interstate  shipments  of  live  stock  be 
unloaded  for  feed  and  rest  every  twenty-eight  hours,  unless  such 
time,  under  special  circumstances,  be  extended,  many  of  the  car 
load  lots  of  such  live  stock  were  unloaded  at  Cleveland  for  that 
purpose. 
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The  defendant,  the  Cleveland  Humane  Society,  is  a  corpora- 
tion organized  under  the  laws  of  Ohio,  the  object  of  which, 
among  other  things,  is  the  enforcement  of  laws  for  the  preven- 
tion of  cruelty  to  animals.  By  statute  such  societies  are  au- 
thorized to  appoint  agents  for  the  purpose  of  prosecuting  any 
person  found  guilty  of  an  act  of  cruelty  to  animals;  and  such 
agents,  when  their  appointment  has  been  approved  by  the  mayor 
of  the  city  or  village  for  which  they  are  made,  are  authorized 
to  arrest  any  person  found  guilty  of  violating  any  provisions  of 
the  law  protecting  animals  or  preventing  cruelty  thereto.  It  is 
also  provided  by  statute  that  an  oflScer,  agent  or  member  of  such 
a  society  may  interfere  to  prevent  the  perpetration  of  any  act  of 
cruelty  to  animals  in  his  presence  and  use  such  force  as  is  neces- 
sary to  prevent  it,  and  to  that  end  may  summon  to  his  aid  any 
bystanders.  It  is  further  provided  that  the  word  "cruelty"  in- 
cludes every  act,  omission  or  neglect  whereby  unnecessary  or  un- 
justified pain  or  suflPering  is  caused,  permitted  or  allowed  to  con- 
tinue, when  there  is  a  reasonable  remedy  or  relief.  Other  sec- 
tions of  the  statutes  impose  penalties  upon  any  person  found 
guilty  of  cruelty  to  an  animal. 

As  the  only  evidence  respecting  the  acts  of  the  defendant  in 
the  matters  complained  of  by  the  plaintiff  is  the  admission  con- 
tained in  the  defendant's  answer,  I  will  read  that  in  this  con- 
nection, instead  of  repeating  the  charges  in  the  petition.  The 
defendant  says,  ''that  under  some  arrangement  between  the  rail- 
road companies  transporting  interstate  shipments  of  live  stock 
and  the  Cleveland  Stockyards  Company,  the  terms  of  which  are 
unknown  to  the  defendant,  said  stockyards  company,  in  behalf 
of  said  carriers,  attends  to  the  unloading,  feeding,  resting,  and 
reloading  for  shipment  on  to  destination  of  certain  shipments 
passing  through  Cuyahoga  county;  that  in  the  exercise  of  the 
authority  conferred  upon  it  by  law,  and  for  the  purpose  of  pre- 
venting unnecessary  and  unjustifiable  pain  or  suffering  on  the 
part  of  said  animals,  or  allowing  the  same  to  continue,  the  de- 
fendant has,  at  various  times  when  such  unnecessary  and  un- 
justifiable pain  and  suffering  on  the  part  of  said  animals  was 
being  caused  or  permitted  in  the  presence  of  its  officers. and 
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sgenis,  and  npon  reeeipt  of  iiiformati4Mi  from  oflBeen  and  em- 
ployes of  said  stockyards  company  and  from  inspectors  of  the 
United  States  Government,  eharged  with  the  dnty  of  enforcing 
eomplianee  with  said  'federal  twenty-eight  hour  law/  so-ealled 
that  there  were  dead  and  injured  animals  among  the  live  stoek 
so  being  transported,  and  that  ftwiwialg  so  physically  defective 
as  to  render  them  nnfit  to  be  carried  to  destination  were  inelnded 
in  the  shipments,  has  refnaed  to  permit  live  stoek  removed  from 
cars  for  feed  and  rest  at  the  yards  of  said  stockyards  ecmipany 
in  said  county  of  Cayahoga  and  stote  of  Ohio,  to  be  reloaded  into 
cars  in  whidi  there  were  dead  animals,  until  aaeh  carcasses  had 
been  removed,  and  has  farther  required  the  removal,  and  re- 
fused to  permit  the  reloading  of  injured  and  crippled  animals, 
and  animals  whose  physical  condition  was  such  that  their  re- 
loading and  transportation  would  subject  them  to  unnecessary 
or  unjustifiable  pain  or  suffering. " 

The  plaintiff  contends  that  the  acts  of  the  defendant  in  the 
premises  are  unreasonable  and  unnecessary;  that  the  shipments 
of  live  stock  thus  interfered  with  are  interstate  shipments;  that 
such  acts  constitute  an  unauthorized  and  illegal  interference 
with  interstate  commerce,  and  are  in  violation  of  the  Ckmstitu- 
tion  of  the  United  States  relating  to  interstate  commerce,  and 
of  the  acts  of  Congress  passed  pursuant  to  the  anth(»ity  to  regu- 
late pcHnmeree  among  the  states  vested  in  Congress  by  the  Fed- 
eral Constitution;  and  that  Congress  has  passed  laws  completely 
and  fully  controlling  the  humane  and  sanitary  treatmoit  of  in- 
terstate shipmente  of  animals,  which  apply  to  interstate  ship- 
moito  of  ftTiimAJg  unloaded  in  Cleveland,  in  compliance  with 
said  so-called  twenty-eight  hour  law. 

On  the  ground  that  the  acts  complained  of  constitute  an  un- 
reasonable and  unlawful  interference  with  and  damage  to  the 
business  of  the  plaintiff,  which  are  c<mtinuous  in  character  and 
for  which  it  has  no  adequate  remedy  at  law,  the  plaintiff  prays 
for  an  injunction  against  the  defendant,  its  officers  and  agents, 
from  further  doing  the  acts  complained  of. 

C<Mning  now  to  the  question  of  the  validity  of  the  acts  of  the 
defendant  as  affecting  interstate  shipments  of  live  stock,  T  will 
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briefly  indicate  my  views  as  to  some  of  the  preliminary  ques- 
tions which  haVe  been  discussed  by  counsel. 

i  think  there  is  sufficient  evidence  tending  to  show  that  the 
plaintiff  has  an  interest  in  the  subject-matter  of  this  action,  and 
that  its  business  has  to  some  extent  been  injuriously  affected  by 
the  acts  complained  of,  so  that  the  plaintiff  is  entitled  to  main- 
tain this  action  if  it  is  otherwise  entitled  to  relief.  I  do  not 
give  any  weight,  however,  in  this  connection,  to  any  acts  by 
the  stockyards  company,  except  so  far  as  it  followed  the  direc- 
tions of  the  defendant's  agents  not  to  reload  crippled  and  dead 
animals  into  the  cars.  This  company  is  the  agent  of  the  rail- 
way company,  which  is  to  be  deemed  the  agent  of  the  plaintiffs; 
and  if  the  former  did  not  dispase  of  such  animals  to  the  best 
advantage,  the  defendant  would  not  be  responsible  for  that. 

So  far  as  concerns  the  crippled  animals  removed  from  cars  at 
Cleveland,  it  clearly  appears  that  the  reloading  of  such  animals 
into  the  cars  with  other  animals  would  be  cruelty  as  defined  in 
our  statutes;  ajid  that  the  acts  of  the  defendant  in  preventing 
the  same  are  within  the  authority  conferred  upon  it  by  the  stat- 
utes. In  respect  to  the  dead  animals  which  the  defendant  has 
required  to  be  removed  from  cars  before  live  animals  were  re- 
loaded therein,  it  appears  that,  under  some  circumstances  liable 
to  occur,  the  presence  of  the  carcasses  of  the  dead  animals  may 
be  a  cause  of  injury  to  live  animals ;  and  also  the  offensive  con- 
dition of  the  dead  animals  and  the  foul  odor  therefrom  may 
sometimes  cause  sickness  in  live  animals  confined  in  the  same 
car.  There  is  no  evidence  as  to  the  facts  in  this  respect  as  af- 
fecting any  of  the  particular  cars  or  animals  involved  here. 
However,  the  humane  society  is  one  of  the  instrumentalities  of 
the  state  for  the  enforcement  of  the  laws  to  prevent  cruelty  to 
animals,  and  I  think  it  must  be  held  that  its  officers  and  agents 
are  vested  with  discretion  in  the  exercise  of  the  powers  con- 
ferred upoD  them  by  law;  and  when  they  act  upon  the  ground 
that  the  presence  of  dead  animals  in  the  same  car  with  live  ani- 
mals is  cruelty  to  the  latter,  the  court,  in  the  absence  of  any  evi- 
dence to  the  contrary  as  to  any  particular  case,  ought  not  to  in- 
terfere with  their  discretion.     I  shall  assume,  therefore,  that  the 
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things  prevented  by  the  defendant  woold  eonstitote  cmelty  to 
Miimftig  in  violation  of  the  provisions  of  onr  statute  on  that  sub- 
ject, if  sneh  statutes  are  applicable  to  interstate  shipments  of 
live  stock. 

This  brings  me  to  what  I  regard  as  the  important  question  in 
the  case,  which  is,  whether  the  enforcement  of  these  statutes,  as 
shown  here,  violates  the  clause  of  the  Federal  Constitution  pro- 
viding that  the  Congress  shall  have  power  to  regulate  oommeree 
with  foreign  nations  and  among  the  several  states. 

It  is  not  practicable  to  review  the  many  decisions  of  the  Su- 
preme Court  of  the  United  States  relative  to  this  clause  of  the 
Constitution.    In  general,  it  may  be  stated  that  the  rule  to  be 

m 

deduced  from  the  cases  is  that,  where  a  state  statute  is  of  a 
general  nature  relating  to  a  subject  which  admits  and  requires 
uniformity  of  regulation,  and  if  it  operates  as  a  direct  restric- 
tion or  interference  with  interstate  commeree,  such  state  stat- 
ute is  invalid,  even  though  Congress  has  not  l^islated  upon  the 
particular  subject;  but  in  the  absence  of  ccmgressional  action, 
state  legislatiim  is  not  forbidden  touching  matters  either  local 
in  their  nature  or  operative  merely  as  aids  to  eommeree,  and 
which  affect  interstate  commerce  only  incidentally.  Mobile  v. 
KimbaU,  102  U.  S.,  691 ;  Brawn  v.  Houston,  114  U.  S.,  622;  Bail- 
way  V.  Solan,  169  U.  S.,  133;  Bennington  v.  Georgia,  163  U.  S., 
299 ;  EUiilway  v.  Ohio,  173  U.  S.,  285. 

In  BaUway  v.  Hefley,  158  U.  S.,  98,  speaking  of  a  statute  of 
Texas  which  was  held  invalid  because  covered  by  the  act  of 
Congress  known  as  the  Interstate  Commerce  Law,  the  court  said 
ihat  clearly  the  state  and  the  national  acts  relate  to  the  same 
subject-matter  and  prescribe  different  rules,  and  that  in  such 
case  the  state  law  must  give  way,  for,  though  laws  of  such  char- 
acter rest  upon  the  police  power  of  the  state,  they  must  yield 
whenever  Congress,  in  the  exercise  of  the  powers  granted  to  it, 
le^slates  upon  the  precise  subject-matter. 

In  Morgan  v.  Louisiana,  118  U.  S.,  455,  holding  valid  the  sys- 
tem of  quarantine  laws  established  by  the  statutes  of  Louisiana, 
the  eourt  say,  in  the  syllabus,  that  while  some  of  the  rules  of 
that  system  may  amount  to  regulation  of  eommeree  with  foreign 
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nations  or  among  the  states,  though  not  so  designed,  they  belong 
to  that  class  which  the  states  may  establish  until  Congress  acts 
in  the  matter  by  covering  the  same  ground  or  forbidding  state 
laws.     And  in  the  opinion  (on  page  464)  it  is  said: 

*'But  it  may  be  conceded  that  whenever  Congress  shall  under- 
take to  provide  for  the  commercial  cities  of  the  United  States 
a  general  syBtem.  of  quarantine^  or  shall  confide  the  execution  of 
the  details  of  such  a  system  to  a  national  board  of  health,  or  to 
local  boards,  as  may  be  found  expedient,  all  state  laws  on  the 
subject  will  be  abrogated,  at  least  so  far  as  the  two  are  incon- 
sistent." 

The  case  of  Railroad  v.  Haber,  169  U.  S.,  613,  involved  a  stat- 
ute of  the  state  of  Kansas,  which  related  to  the  bringing  into 
the  state  of  cattle  liable  to  communicate  disease  to  domestic  cat- 
tle of  the  state.  It  was  contended  that  the  act  of  Congress  of 
May  29,  1884,  known  as  the  animal  industry  act,  together  with 
the  act  of  March  3,  1891,  appropriating  money  to  carry  out  the 
provisions  of  that  act,  and  Section  5258  of  the  Revised  Statutes 
of  the  United  States  relating  to  the  transportation  of  passen- 
gers, freight,  property,  etc.,  from  one  state  to  another  by  rail- 
road, cover  substantially  the  whole  subject  of  the  transportation 
from  one  state  to  another  of  live  stock  liable  to  impart  or  capable 
of  communicating  infectious  or  contagious  diseases,  and  there- 
fore that  the  state  of  Kansas  had  no  authority  to  deal  in  any 
form  with  that  subject.  After  citing  and  reviewing  many  pre- 
vious decisions,  the  court  held  against  this  contention,  and  in 
the  opinion  (on  page  627)  it  is  said: 

Although  the  power  of  Congress  to  regulate  commerce  among 
the  states,  and  the  power  of  the  states  to  regulate  their  purely 
domestic  affairs,  are  distinct  powers,  which,  in  their  application, 
may  at  times  bear  upon  the  same  subject,  no  collision  that  would 
disturb  the  harmony  of  the  national  and  state  governments  or 
produce  any  conflict  between  the  two  governments  in  the  exer- 
cise of  their  respective  powers  need  occur  unless  the  national 
government,  acting  within  the  limits  of  its  constitutional  au- 
thority, takes  under  its  immediate  control  and  exclusive  super- 
vision the  entire  subject  to  which  the  state  legislation  may  re- 
fer," 
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On  pai^  623  of  the  opinion,  speaking  of  the  Federal  Animal 
Indnstry  Act,  the  eonrt  say: 

''While  the  states  were  invited  to  co-operate  with  the  general 
government  in  the  execution  and  enforcement  of  the  act,  what- 
ever power  they  had  to  protect  their  domestic  eatde  against 
sneh  diseases  was  left  untouched." 

There  is,  however,  nothing  in  the  opinion  to  indicate  that  the 
holding  of  the  court  was  based  upon  the  fact  of  such  invitation, 
or  that  the  decision  would  otherwise  have  been  different  I 
speak  of  this,  because  counsel  for  the  plaintiff  here  has  con- 
tended that  such  was  the  ground  of  the  decision,  quoting  a  re- 
mark to  that  effect  by  Justice  Brewer,  in  his  dissenting  opinion 
in  Baaway  v.  Ohio,  173  U.  S.,  285  (on  page  325).  But  al- 
though the  case  of  BaQtvayr.  Hdber^  169  U.  S.,  613,  is  dted  in 
the  opinion  of  the  majority  of  the  court  in  RaUtoay  v.  Ohio,  no 
such  construction  is  given  to  it,  an|l  the  remark  of  Justice 
Brewer  seems  to  be  wholly  without  foundation  except  as  the  ex- 
pression of  his  own  individual  view. 

The  act  of  Congress  for  the  estabUshment  of  the  bureau  of 
animal  industry  authorizes  the  Secretary  of  Agriculture  to  pre- 
pare such  rules  and  regulations  as  he  may  deem  necesary  for 
the  suppression  and  extirpation  of  contagious,  infectious  and 
communicable  diseases  in  animals,  and  to  provide  against  the 
spread  of  the  same  from  one  state  to  another,  but  no  provisiim 
is  made  in  said  act  for  the  prevention  of  cruelty  to  jmfmnl^ 
The  inspectors  in  this  bureau  make  inspections  of  cattle  passing 
through  Cleveland,  with  reference  to  contagious  diseases  and 
sanitary  conditions,  and  dead  animals  also  are  inspected  if  the 
existence  of  such  diseases  is  suspected,  and,  if  the  same  be  found, 
action  is  taken  by  the  inspector  in  accordance  with  the  rules 
and  regulations  prescribed;  otherwise  no  action  is  taken  in  ref- 
erence to  dead  animals.  The  instruction  to  the  inspectmrs  is, 
that  if  they  see  evidence  of  inhumane  treatment  of  anitniilt  they 
are  to  call  the  matter  to  the  attention  of  those  in  charge,  and,  if 
the  latter  pay  no  attention,  to  report  it  to  the  dei>artment  at 
Washington.  The  testimony  is,  that  the  only  action  taken  by 
the  department  in  such  cases  is  to  refer  the  matter  to  the  local 
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humane  society  or  other  body  looking  after  sueh  things.  Thus 
it  appears  that  neither  by  the  terms  of  this  statute,  nor  by  any 
rules  or  regulations  adopted  thereunder,  has  the  bureau  of  ani- 
mal industry  any  authority  respecting  the  humane  treatment 
of  animals,  •  |  i  ^>^ 

•  The  contention  of  the  plaintiff  that  the  state  law  concerning 
cruelty  to  animals  is  unconstitutional,  as  applied  to  interstate 
commerce,  must  rest,  therefore,  on  the  provisions  of  the  act  of 
June  29,  1906  (34  U.  S.  Statutes  at  Large,  607),  which  provides 
that  no  carrier  transporting  live  stock  in  interstate  commerce 
shall  confine  the  same  in  cars,  boats  or  vessels  of  any  descrip- 
tion for  a  period  longer  than  28  consecutive  hours,  without  un- 
loading the  same  in  a  humane  manner,  into  properly  equipped 
pens  for  rest,  water  and  feeding,  for  a  period  of  at  least  five 
consecutive  hours.  Thia  is  undoubtedly  a  statute  relating  to 
the  prevention  of  cruelty  to  animals,  but  it  is  limited  in  its  ap- 
plication to  the  specific  things  provided  for,  and  does  not  under- 
take to  prevent  all  cruelty  to  animals  in  the  course  of  trans- 
portation. It  would  be  impossible  for  the  federal  ofBcers,  under 
its  provisions,  to  prevent  the  transportation  of  crippled  or  dead 
animals  with  other  animals.  The  state  law,  which  embraces  any 
cruelty  to  animals,  affects  interstate  commerce  only  incidentally, 
is  not  inconsistent  with  the  federal  statute,  and  must  rather  be 
regarded  as  an  aid  to  the  policy  of  the  latter.  The  federal  stat- 
ute does  not  cover  the  same  ground,  but  only  a  part  thereof. 
The  subject  is  one  which  does  not  require  uniformity  of  refla- 
tion as  to  al.  details,  but  the  general  policy  in  view  can  be  car- 
ried  out  in  some  respects  better  by  local  regulation  than  by  fed- 
eral regulation.  In  the  matter  of  the  unloading  of  cars  every 
twenty-eight  hours  for  rest  and  feed,  and  the  doing  of  this  in 
a  humane  manner,  the  federal  statute  covers  the  ground  and 
the  state  statute  would  probably  not  be  operative;  but,  in  my 
opinion,  state  regulai,'  to  prevent  cruelty  to  animals  in  other 
respects  is  not  prohibited,  because  Congress  has  not  legislated 
as  to  that  particular  subject. 

My  conclusion  is,  that  the  plaintiff  is  not  entitled  to  any  re- 
lief, and  its  petition  will  be  dismissed. 
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EXHWMTUKES  POR  lUMMATION  OT  GRABS  OtOSSMGS. 

Common  Pleas  Conit  of  Hamilton  County. 

The  Citt  of  Cincinnati  v.  Henbt  M.  Watte,  CStty  En6inkeb» 


Decided.  Amil  20.  1912. 

Mmmieipal  CorporaHatu — Audiior'M  Certificate  Not  Re^Mred  Under  the 
Bunu  Law,  When— Expenditures  far  Grade  Crvseinge. 

The  proYision  of  Section  3806.  P.  ft  A.  Anno.  G.  C,  m^tHwg  |t  nnmrnnrj 
before  any  omtract.  agreemeiit  or  other  obligation  inTolYing  an  ex- 
penditure of  money  is  eateted  into  by  a  municipality  that  the  audi- 
tor certify  the  money  required  to  meet  the  proposed  ezpoidituiv  is 
in  the  municipal  treasury  to  the  credit  of  the  fund  from  which  It 
it  is  to  be  drawn  and  not  appropriated  for  any  other  purpose,  is 
primarily  i^iplicable  to  expendituies  deriyed  from  the  general 
reTenue  producing  powers  of  the  municipality;  and  such  a  cer- 
tificate is  not  necessary  where  a  specific  power  is  OQufaxed  upon  a 
municipality  for  a  speciflc  purpoet;  -^th  a  speciHc  provision  for 
payment  of  the  expenditure  iuTolved  in  the  exercise  of  such  power. 

Alfred  Bettman,  City  Solicitor,  for  plaintiff.    , 
Maxwell  it  Ramsey,  eontnL 

Hunt,  J. 

UndcT  the  act  of  Alay  2,  1902  (95  v.  356),  now  in  amended 
form  Sections  8871-8892,  General  Code,  counsel  fr  r  the  city  of 
Cincinnati  commenced  proceedings  for  the  abolislunent  of  the 
crossing  at  grade  of  the  Pittsbm^h,  Cincinnati  &  St  Looia  Rail- 
way Company  over  Eastern  avenne,  known  as  Rookwood  Cross- 
ing, and  in  snch  proceedings  by  Ordinance  No.  836,  passed 
April  17, 1905,  agreed  with  the  railway  company  as  to  the  plans, 
etc.,  of  snch  iii4>royement,  and  as  to  the  payment  by  the  city  and 
the  railroad  company  of  the  cost  there-     * 

For  varions  reasons  the  work  has  been  delayed,  but  the  rail- 
way company  still  claims  the  right  to  proceed  under  such  ordi- 
nance. In  pursuance  of  such  ordinance,  the  railway  company 
has  made  certain  expenditures  for  which  in  pursuance  of  said 
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ordinance  it  has  presented  a  elaim  to  the  city,  which  it  is  alleged 
the  city,  through  its  proper  officers,  is  about  to  approve  and  pay. 

The  city  solicitor  in  the  petition  herein  asks  that  the  city  be 
enjoined  from  making  such  payments,  upon  the  ground  that 
the  ordinance  is  void,  because  the  auditor  did  not  make  the  cer- 
tificate provided  for  by  Section  2702,  Revised  Statutes  (3806, 
General  Code),  that  the  necessary  funds  were  in  the  treasury  ap- 
plicable to  such  purpose,  further  alleging  that  there  were  no 
such  funds  in  the  treasury  at  the  time  of  the  passage  of  the 
ordinance,  although  since  that  time  .such  funds  have  been  pro- 
vided by  a  bond  issue. 

The  defendant,  the  Pittsburgh,  Cincinnati  &  St.  Louis  Bail- 
way  Company,  answers  admitting  the  want  of  the  certificate 
of  the  auditor,  but  sets  up  all  that  it  has  done  under  such  ordi- 
nance, the  cause  of  delay,  and  the  further  fact  that  in  an  action 
brought  by  the  city  solicitor  in  the  Superior  Court  of  Cincinnati, 
the  validity  of  the  ordinance  was  attacked  upon  other  grounds 
than  want  of  such  auditor's  certificate,  in  which  action  this  de- 
fendant answered,  and  the  court  upon  the  final  hearing  of  said 
case  dismissed  plaintiff's  petition. 

The  petition  and  answer  herein  are  lengthy,  but  the  real  issues 
raised  by  plaintiff's  demurrer  to  defendant's  answer  as  argued 
to  the  court,  are,  first,  whether  the  certificate  of  the  auditor  as 
to  the  existence  of  the  necessary  funds,  was  necessary  to  the 
validity  of  the  ordinance ;  secondly,  whether  the  judgment  of  the 
superior  court  dismissing  the  action  brought  in  such  court,  was 
a  final  adjudication  of  the  validity  of  the  ordinance. 

Without  reviewing  all  the  cases  wherein  the  question  of  the 
necessity  of  tiie  auditor's  certificate  has  been  considered,  it  is 
sufficient  to  say  that  the  inapplicability  of  Section  3806,  General 
Code,  requiring  such  certificate,  is  fully  established  by  the  ap- 
plication to  the  grade  crossing  act  of  the  principles  upon  which 
the  following  cases  have  been  decided :  City  of  Akron  v.  Dohson, 
81  0.  S.,  66-78,  decided  19.09;  Emmet  v.  Elyria,  74  O.  S.,  185- 
195,  decided  1906 ;  Smith  v.  Evans,  74  0.  S.,  17-22,  decided  1906 ; 
Gomstock  V.  NelsonvUle,  61  0.  S.,  288,  decided  1899;  CUy  v. 
Holmes,  56  0.  S.,  104,  decided  1897 ;  Pansing  v.  Miamishurg,  11 
aC.(N.S.),   511-515,   decided  1907;  affirmed,  79  0.   S.,  480; 
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Kohler  Brick  Co.  y.  Toledo,  19  C.  D.,  599-609,  decided  1907; 
Trowbridge  v.  Hudson,  14  C.  D.,  76-77,  decided  1902  (3  C.C. 
[NJS.],  644) ;  Cinti  v.  Huningfori,  1  D.,  563-566,  decided  1894; 
Conneaut  ▼.  Straus,  21  D.,  87,  decided  1910;  Defiance  Water  Co. 
Y.  City,  90  Fed.,  753,  decided  1898 ;  City,  ex  ret,  v.  CWy,  11  C.  C, 
309-315,  decided  1896 ;  Kerr  y.  BeUefantaine,  59  O.  S.,  446-463, 
decided  1898. 

The  principles  nnderlyiiif^  sach  decisioiis  seem  to  be  that  Sec- 
tion 3806,  Oeneral  Code,  requiring  the  certificate  of  the  anditor 
that  the  necessary  money  be  in  the  treasury  to  the  credit  of  the 
proper  fund,  is  inapplicable  when  the  city  is  required  or  per- 
mitted to  do  an  act  in  furtherance  of  a  specific  purpose  involving 
the  expenditure  of  money,  and  the  statutory  proceedings  pro- 
vided for  the  accomplishment  of  such  purpose  do  not  reasonably 
contemplate  the  necessary  money  being  in  the  treasury  before 
the  creation  of  any  liability  of  the  city  therefor,  because  the 
amount  of  the  expenditures  can  not  be  and  is  therefore  not  con- 
templated to  be  determined  in  advance;  or  because  such  ex- 
penditures are  to  be  distributed  over  periods  of  time,  during 
each  of  which  periods Jthe  necessary  money  is  to  be  raised  by  the 
exercise  of  power  specifically  given  therefor;  or  because  spedfio 
statutory  provision  is  made  for  the  raLsdng  of  the  necessary 
money  to  pay  the  accruing  lialnlity  independent  of  the  general 
revenue  producing  powers  of  the  city,  the  theory  being  that  a 
specific  power  given  for  a  specific  purpose  with  a  specific  pro- 
vision for  the  payment  of  the  expenditures  involved  in  the  ex- 
ercise of  such  power,  can  be  exercised  without  the  hording  in 
advance  by  the  dty  of  money  for  such  expenditures,  even  though 
sndi  expenditures  might  be  estimated  definitely  before  any  ir- 
revocable action  by  the  municipality  in  the  accomplishment  of 
such  purpose,  and  that  Section  3806,  Oeneral  Code,  ia  primarily 
applicable  only  to  expenditures  to  be  paid  from  the  general 
revenue  producing  powers  of  the  city. 

Having  decided  that  non-comi>liance  with  Section  3806,  Ckn- 
eral  Code,  does  not  invalidate  the  ordinance  under  consideration, 
it  is  unnecessary  to  determine  the  ^ect  of  the  judgment  of  the 
superior  court  upon  such  ordinance  if  Section  3806,  Oeneral 
Code,  was  appliGd[>]e  thereto ;  and  it  is  unnecessary  to  determine 


686  LORAIN  COUNTY  COMMON  PLEAS. 


state,  ex  rel,  v.  Lorain.  [VoLU  (N.8.) 

whether  or  not  the  cause  of  action  in  the  superior  court  and  in 
the  present  case  is  the  same,  or  if  not  the  same,  whether  the  is- 
sues actually  raised  in  such  action  are  the  same,  nor  to  distin- 
guish judgments  founded  upon  admissions  of  law  or  fact,  actual, 
implied  or  constructive,  from  judgments  upon  actual  issues. 

The  demurrer  of  the  city  to  the  answer  of  the  defendant  is 
therefore  overruled. 


gUAUnCATlON  OF  A  GERMAN  NKWSPAFBR  rOR 
PUBLICATION  or  ORIMNANOtS. 

Common  Pleas  Qourt  of  Lorain  County. 

State  of  Ohio,  on  thb  Relation  of  the  Lorain  Dbmoobat 
Company,  v.  Thb  City  op  Loeain  et  al. 

Decided,  1912. 

PuUication — German  Newspaper  Qualified  to  PublUh  Ordinances,  When 
— Bona  Fide  Oirculation^-Nationality  of  Sul^acribers — Section  4228. 

1.  The  term  "iiaid  circulation"  is  used  in  Section  4228,  General  Code, 

in  contradistinction  frcxn  gratuitous  circulation.  It  does  not  mean 
that  each  subscriber  shall  have  made  satisfaction  in  money  of  his 
obligation  to  pay  for  the  paper,  but  it  means  that  he  is  to  pay  for 
the  same  and  not  receive  it  as  a  gratuity. 

2.  To  fulfill  the  requirements  of  Section  4228,  General  Code,  it  is  not 

necessary  that  the  newspaper  printed  in  the  German  language, 
which  qualifies  to  publish  ordinances,  should  have  its  entire  circu* 
latlon  among  persons  able  to  read  German. 

0.  A.  Besek,  for  relator. 
Curtis  Synder,  contra. 

Doyle,  J. 

This  proceeding  was  instituted  to  compel  the  municipal  au- 
thorities of  the  city  of  Lorain,  Ohio,  to  publish  its  ordinances 
and  resolutions  in  a  publication  called  the  Lorain  Post,  a  pub- 
lication printed  in  the  German  language  in  said  municipality. 
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It  is  admitted  that  the  relator  is  a  tax-payer  of  the  city  of 
Lorain  and  was  before  the  commencement  of  this  suit  and  now 
is  publishing  in  the  city  of  Ijorain  a  newspaper  called  the  Lorain 
Post,  and  that  the  relator  filed  with  the  city  clerk  of  the  city  of 
Lorain  on  the  20th  of  Jnne,  1910,  an  affidavit  alleging  that  the 
said  the  Lorain  Post  was  a  newspaper  printed  in  the  German 
language  in  the  dty  of  Lorain,  state  of  Ohio,  and  that  said  news- 
paper had  a  bona  fide  paid  circulation  within  the  said  mnnici- 
pality  of  not  less  than  one  thousand  copies.  The  relator  claims 
that  all  of  the  ordinimces  and  resolutions  of  said  municipality 
requiring  publication  should  by  virtue  of  Section  4228,  Ckneral 
Code,  be  published  in  the  Lorain  Post.  No  issue  was  made  on 
the  right  of  the  relator  to  maintain  this  proceeding,  it  being 
taken  for  granted  that  it  was  beneficially  interested  and  if  able 
to  qualify  under  the  statute  was  entitled  to  the  writ. 

It  seems  that  after  the  filing  of  the  affidavit,  which  was  prima 
facie  proof  of  the  facts  which  were  necessary  to  make  publica- 
tion of  the  ordinances  and  resolutions  in  a  newspaper  printed  in 
the  German  language  in  such  municipality  necessary  under  Sec- 
tion 4228,  Ckneral  Code,  the  dty  authorities  made  some  investi- 
gation of  the  circulation  of  the  newspaper  in  question  and 
stopped  the  publishing  of  its  ordinances  therein. 

The  evidence  in  this  case  shows  that  1250  copies  of  the  Lorain 
Post  were  at  that  time  and  are  now  printed  imd  circulated  with- 
in the  city  of  Lorain  weekly ;  that  it  has  a  subscription  list  book 
which  shows  two  hundred  and  eighty-two  subscribers  within  the 
city  of  Lorain ;  and  also  has  nine  hundred  and  sixty-eight  cards 
signed  by  as  many  subscribers ;  that  the  number  of  persons  who 
have  actually  i>aid  their  subscriptions  in  advance,  as  indicated 
in  said  subscription  book  and  cards,  does  not  exceed  eight  hun- 
dred ;  that  twenty-five  per  cent,  of  these  subscribers  do  not  read 
German;  that  some  of  these  subscribers  who  do  not  read  Ckr- 
man,  have  members  in  their  families  who  do;  that  a  majority  of 
the  persons  whose  names  appear  on  the  subscription  lists  read 
one  or  both  of  the  daily  newspapers  published  in  the  English 
language  in  the  city  of  Lorain;  that  the  relator  is  ready  and 
willing  to  publish  said  ordinances  and  resolutions  as  required 
by  law. 
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The  Bubgcription  cards  referred  to  read  as  follows: 

''Lorain,  0., ,  191.. 


The  Lorain  Democrat  Co., 

Ijorain,  Ohio. 

Gentlemen :  Please  send  me  the  Lorain  Post  at  the  following 
address  for  one  year  and  thereafter,  until  ordered  discontinued 
by  me,  for  which  I  agree  to  pay  the  sum  of  twenty-five  cents  per 
year. 

Name 

Address St.     Lorain,  Ohio. 

1910,  1911,  1912,  1913,  1914,  1915. 


9f 


Such  an  instrument  constitutes  an  obligation  on  the  part  of 
the  person  signing  the  card  to  pay  the  sum  stated  therein  each 
year  that  the  Lorain  Post  is  sent  to  him  until  discontinued  by 
him. 

The  defendant  contends  that,  because  all  of  the  1,000  sub- 
scriptions have  not  been  paid  in  advance,  they  are  not  "paid 
subscriptions";  and  that  because  some  of  the  subscribers  do  not 
read  the  German  language  and  that  because  a  majority  read 
also  one  or  both  of  the  English  papers  published  in  Lorain,  that 
the  relator  is  not  entitled  to  have  them  credited  as  subscribers 
to  the  paper. 

As  to  the  first  contention.  Section  4228  reads  as  follows : 

''Ordinances  and  resolutions  requiring  publication  shall  be 
published  in  two  newspapers  of  opposite  politics,  published  and 
of  general  circulation  in  such  municipality,  if  such  there  be,  and 
shall  be  published  in  a  newspaper  printed  in  the  German  lan- 
guage if  there  is  in  such  municipality  such  a  paper  having  a 
bona  fide  paid  circulation  within  such  municipality  of  not  less 
than  one  thousand  copies.  Proof  of  such  circulation  shall  be 
made  by  the  affidavit  of  the  proprietor  or  editor  of  such  paper, 
and  shall  be  filed  with  the  clerk  of  the  council." 

In  its  general  legal  sense  the  word  "paid"  signifies  satisfac- 
tion in  money  or  other  thing  of  value  of  an  obligation  due  from 
one  to  another,  but  in  its  employment  in  contracts  and  in  legis- 
lative enactments  it  may  have  a  wider  latitude  of  meaning  ac- 
cording to  the  connection  in  which  it  is  used. 
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It  was  so  reeognused  in  the  dictum  in  the  ease  of  The  MUwau- 
kee  Mechanics  Insurance  Company  y,  Russell,  65  O.  S.,  230,  at 
page  260. 

The  use  of  words  like  this  in  eontractB  and  in  legialatiTe  enaet- 
msnts  most  Tery  often  be  constmed  in  their  popular  sense. 
The  eonnection  in  which  they  are  nsed  will  Tery  often  determine 
their  meaning  far  better  than  their  strict  legal  meaning.  Sneh 
constmction  shoold  be  made  by  the  oonrt  for  the  reason  that  it 
is  the  intention  of  the  Legislatnre  whidi  is  attempted  to  be 
sought. 

In  a  stipnlation  in  a  charter  party  by  which  the  owner  shonld 
receiTe  the  highest  freight  which  he  conld  prove  to  have  been 
paid  for  ships  on  the  same  voyage  or  passage  by  water,  the  word 
''paid''  was  nsed  in  the  popular  and  ordinary  sense  meaning 
''contracted  for,"  and  the  word  would  be  satisfied  by  proof  of 
a  contract  for  payment.  Oeiher  v.  Capper,  15  C.  B.,  696,  701 ; 
29  Eng.  Law  and  Eq.,  242,  245. 

It  is  evident,  from  the  sense  in  which  the  words  "paid  circu- 
lation'' are  used  in  Secti<m  4228,  that  th^  are  used  in  contra- 
distinction frcHn  gratuitous  circulation.  It  does  not  mean  that 
each  subscriber  has  made  satisfaction  in  money  of  his  obliga- 
tion to  pay  for  the  paper  but  it  means  that  he  is  to  receive  the 
paper  and  pay  for  the  same  and  not  receive  it  as  a  gratuity. 

Now  as  to  the  other  contention,  that  is,  that  the  snhseriberB 
are  not  all  able  to  read  German,  I  think  an  examination  of  all 
of  the  cases  which  attempt  to  define  what  a  newspaper  is  will 
show  that  the  ability  of  the  persons  subscribing  for  the  paper  to 
read  it  does  not  determine  the  character  of  the  newspaper.  The 
statute  requires  that  it  should  be  a  newspaper  printed  in  the 
German  language.  It  is  reasonable  to  suppose  that  a  newspaper 
in  this  country  printed  in  any  other  langoage  than  English, 
would  undoubtedly  have  some  subscribers  who  are  unable  to 
read  it. 

The  purpose  of  publishing  ordinances  and  resolutions  is  to 
give  them  as  much  publicity  as  possible  and,  anticipating  that 
there  probably  would  be  quite  a  number  of  persons  in  a  munid- 
pality  who  could  not  read  English  but  could  read  German,  the 
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Legislature  in  order  to  provide  the  utmost  publicity  for  the  or- 
dinances and  r^olutions,  provided  that  if  in  any  such  munici- 
pality there  was  a  newspaper  printed  in  the  (German  langruage, 
having  a  bona  fide  paid  circulati(m  of  not  less  than  1,000  copies, 
that  the  ordinances  and  resolutions  should  be  published  in  such 
newspaper.  It  would  be  presumed  that  if  there  were  persons  in 
that  municipality  who  were  unable  to  read  English  and  could 
read  German,  that  in  order  to  read  the  news  they  would  un- 
doubtedly subscribe  for  a  Qerman  newspaper  and  read  it.  With 
twenty-five  per  cent,  of  the  subscribers  of  this  paper  not  reading 
(German,  but  some  of  them  having  members  of  their  families 
who  do,  the  supposition  is  that  the  remaining  subscribers  do 
read  the  German  language  and  do  read  the  publications  of  the 
ordinances  and  resolutions  therein  and  to  that  extent  the  pub- 
lication of  these  ordinances  and  resolutions  gives  notice  to  the 
very  persons  whom  the  Legislature  intended  should  have  notice 
of  them. 

There  is  nothing  in  this  section  in  question  that  requires  that 
the  subscribers  should  be  able  to  read  the  paper,  and  without 
something  in  the  section  requiring  that  the  subscribers  should  be 
able  to  read  the  paper,  the  court  can  not  hold  other  than  that 
the  newapap^er  in  question,  the  Lorain  Post,  has  a  bona  fide  paid 
circulation  of  not  less  than  1,000  copies.  The  other  part  of  this 
contention  needs  no  comment  because  the  fact  that  a  subscriber 
to  a  paper  may  read  many  others  does  not  make  him  any  less  a 
bona  fide  subscriber.  In  fact  it  is  not  uncommon  for  persons 
to  be  subscribers  and  readers  of  a  number  of  newspapers. 

A  writ  of  mandamus  will  therefore  issue  ordering  the  defend- 
ants to  publish  the  ordinances  and  resolutions  of  the  city  of 
Lorain  requiring  publication,  in  the  Lorain  Post,  as  prayed  for 
in  the  relator's  petition. 
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sBrruniDfT  or  ioyaltbs  undoi  a  goal 

Oommon  Pleas  Oourt  of  fYankUn  GoiiDt7> 
Thb  New  Yobk  Gomj  Compakt  t.  Sunday  Cebbk  CSompaht. 

Decided.  April  15,  IfU. 

Accord  amd  BaiisfaciUm—Aecepiamce  cf  Yomcker  t»  FvQ  of  JKoyvMet 
Jhio—Bar  to  as  Adiom  for  Recoverjf  of  a  Bafamce  Ctmimed  8tm 
to  fee  Due — Comtntd  Bmbodied  m  as  Accord  omd  SamfaeUom  Cam 
Not  fte  Varied  fry  Paroi  Temtiwump. 

Whien  a  Timelier  in  payment  of  royaltlea  falling  doe  nnder  a  lease 
of  ooal  lands  embodies  an  nneqolTocal  offer  to  settle  for  the 
amoont  therein  set  oat,  wbich  is  the  amount  named  in  the 
lease  with  a  deduction  on  aecoont  of  one  of  the  nnaYoidable 
casoalties  provided  for  in  the  Imse,  and  the  Toncher  Is  aceepted 
bj  the  lessor  and  Is  collected,  it  amounts  to  an  accord  and  satis- 
tection  of  the  claim,  and  parol  testimony  Jm  not  admissible  to 
vary  the  terms  of  the  contract  embodied  in  the  accord  and  satis- 
faction  with  reference  to  dedoction  msde  by  the  lessee  from  the 
rental  fialline  dnei 


£.  G.  Addison  and  T.  /.  Keating,  for  plaintiff. 
Henderson,  Livesay  A  Bnrr,  ccmtni. 

B106BB,  J. 

The  plaintiff  snes  to  recover  royalties  daimed  to  be  doe  under 
a  eoal  lease  for  the  rears  ending  respectivelj  Jmie  SOth,  1906, 
1907  and  1908,  and  amonnting  in  aD  to  the  aom  of  $4,657^, 
and  interest  The  defendant's  contention  in  rabstanee  is  th^t 
it  has  paid  all  that  is  dne  nnder  the  terms  of  the  lease,  and  that 
even  if  its  conatmction  of  the  terms  of  the  lease  should  not  be 
accepted  as  the  correct  constroction  thereof,  that  the  plaintiff 
is  not  entitled  to  reeoTer  more  than  has  been  paid,  beeaose  the 
parties  have  already  settled  and  adjusted  the  matters  in  disrate, 
and  that  there  has  been  an  accord  and  satisfaction. 

The  ease  is  submitted  to  the  court  for  dedsion  upon  an  agreed 
statement  of  facts,  supplemented  by  some  oral  evidence  and  the 
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argament  of  counsel.  By  the  terms  of  the  lease  the  sum  of  seven 
and  one-half  cents  per  ton  of  two  thousand  pounds  of  lump  coal 
was  to  foe  paid  for  miniTnum  amount  of  lump  coal  of  one  hun- 
dred thousand  tons  for  each  and  every  year  of  the  lease.  The 
lan^age  of  the  lease  is  as  follows : 

**And  the  said  second  party  for  itself,  its  successors  and  as- 
signs, does  hereby  covenant  and  agree  to  and  with  said  first 
party,  its  successors  and  assigns,  that  it  will  on  July  1st,  1894, 
begin  operations  for  the  mining  and  removing  of  the  coal  afore- 
said and  will  mine,  properly  screen  with  screens  of  the  kind 
in  general  use  at  the  mines  in  the  Hocking  Valley  and  remove 
not  less  than  one  hunded  thousand  tons  of  lump  coal  from  said 
property  during  each  and  every  year  thereafter  until  all  the 
workable  and  mineable  and  merchantable  coal  in  the  vein  known 
as  Number  6,  in,  upon  or  under  said  lands,  has  been  removed 
therefrom,  the  same  to  be  done  in  a  careful,  economical  and  work- 
manlike manner,  and  as  customary  and  usual  in  the  mines  of  the 
Hocking  Valley,  so  as  to  save  and  put  out  the  greatest  practical 
amount  of  lump  coal  contained  in  said  property,  and  tiiat  they 
will  pay  to  the  first  party,  its  successors  and  assigns,  every  thirty 
days,  namely,  on  the  fifteenth  day  of  each  month,  or  if  said 
fifteenth  be  Sunday,  then  on  the  day  following,  as  rent  and  roy- 
alty, as  hereinafter  provided,  for  each  and  every  ton  of  two 
thousand  pounds  of  lump  coal  actually  mined  and  removed  dur- 
ing the  preceding  month ;  said  one  hundred  thousand  tons,  after 
July  list,  1895,  to  be  distributed  over  the  year  in  such  way  that 
in  no  three  consecutive  months  shall  less  than  fifteen  thousand 
tons  be  mined  and  removed. 

''And  if  the  said  second  party  shall  neglect  or  fail  from 
any  cause  to  so  mine  and  remove  the  said  one  hundred  thousand 
tons  of  lump  coal  during  any  year,  or  said  minimum  of  fifteen 
thousand  tons  for  any  consecutive  three  months  after  July  1st, 
1895,  it  shall  at  the  end  of  such  year  or  three  months,  account 
for  and  pay  to  the  first  party  such  portion  of  the  royalty  per 
ton  ckf  oresaid  that  then  be  due  if  said  number  of  tons  had  been . 
actually  so  mined  and  removed,  provided  that  in  the  case  of 
royally  being  paid  in  any  year  for  the  minimum  tonnage,  when* 
for  any  reason  the  output  has  not  reached  the  minimum,  the 
amount  so  overpaid,  if  any,  shall  be  deducted  from  the  suceeei": 
ing  year's  royalty,  if  the  output  for  such  year  exceeds  the  mini-,, 
mum  output  herein  provided  for.  .         . 

"It  is  hereby  understood  by  and  between  the  parties  hereto 
that  in  case  and  so  long  as  at  any  time  it  shall  be  impossible  to  • 
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mine  and  remove  add  minimum  nnmber  of  tons,  as  hereinbefore 
provided,  by  reason  of  so-eaUed  f anlts  in  the  vein  of  coal  in  said 
land,  strikes,  lockouts,  the  lack  of  transportation  f adlitiea,  fires 
or  other  unavoidable  casoaltieB,  reference  being  had  to  such 
bralts  as  have  heretofore  been  discovered  in  said  veins  in  said 
land,  soch  minimum  shall  not  apply,  but  the  said  second  party 
shall  with  all  possible  diligence  prosecute  the  work  of  protecting 
or  driving  through  sud  faults,  and  shall  use  all  possible  means 
bv  running  tunnels,  drifts  or  entries  in  other  directions,  and 
other  methods,  to  reach  good  coal,  and  use  all  possible  means  to 
mine  and  remove  the  said  number  of  tons  every  three  months 
and  every  year,  as  hereinbefore  specified. 


»9 


I  take  up  first  for  consideration  the  claim  of  the  defendant 
that  there  has  been  a  complete  accord  and  satisfaction. 

At  the  respective  dates  provided  in  the  lease  the  defendant 
made  payments  by  check  voudiers  to  the  plaintiff  for  coal  mined* 
as  well  as  for  unmined  ooal  wticfa  the  defendant  claims  was  pay- 
ment to  the  full  amount  due  under  the  terms  of  the  lease. 
The  plaintiff  admits  the  receipt  of  the  check  vouchers,  and  that 
they  were  cashed  by  the  plaintiff,  but  denies  that  they  were  for 
the  fun  amount  due.  and  al0o  denies  the  legal  effect  claimed  by 
the  defendant  for  the  receipt  of  these  sums  of  money  by  the 
plaintiff.  And  this  renders  it  necessary  to  consider  the  nature 
of  these  transactions  between  the  plaintiff  and  defendant  under 
the  terms  of  the  lease.  These  payments  were  made  by  means  of 
what  are  called  cheek  vouchers,  and  thev  are  in  their  terms  es- 
sentially  the  same  in  each  case.  And  at  this  point  I  notice  the 
claim  made  by  the  plaintiff  that  the  claim  of*  the  plaintiff  was 
in  its  nature  a  liquidated  claim  by  virtue  of  the  terms  of  the 
lease,  which  reserved  a  royalty  of  seven  and  a  half  cents  per  ton 
for  a  minimum  amount  of  one  hundred  thousand  tons  of  coal, 
and  that  in  case  of  a  liquidated  demand  that  the  payment  of  a 
less  amount  than  the  sum  due.  although  agreed  to  be  received  in 
fun  satisfaction,  can  not  be  insisted  upon  because  there  is  no 
valuable  consideration  to  support  it.  Even  this  doctrine  is  not 
&vored  by  the  courts  and  has  been  expressly  repudiated  by  the 
Supreme  Court  of  this  state  in  one  case  at  least  of  a  liquidated 
claim.  Harper  v.  Oraham,  20  Ohio  State,  106.    But  was  this 
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elaim  a  liquidatd  onet  A  claim  is  liquidated  when  the  amount 
due  has  been  ascertained  and  agreed  upon  by  the  parties  or  is 
fixed  by  operation  of  law.     1  Cyc,  334 ;  25  Oyc,  1444. 

The  contract  in  this  case  does  not  provide  that  seven  and  a 
half  cents  per  ton  shall  be  paid  annually  upon  one  hundred  thou- 
sand tons  of  coal  at  all  events.  That  depends  upon  the  condi- 
tions stated  in  the  lease  contract.  In  case  of  faults  in  the  coal 
vein,  strikes,  lockouts,  lack  of  transportation  facilities,  *fires  and 
other  unavoidable  casualties,  the  minimum  amount  of  coal  pro- 
vided to  be  mined  and  paid  for  was  not  to  apply.  It  is  agreed 
between  the  parties  that  in  ea<:h  of  the  years  in  question  here, 
some  one  of  these  conditions  arose.  '  In  1906  it  was  a  strike.  In 
1907  it  was  a  flood,  and  in  1908  a  strike  again.  As  soon  as  the 
first  of  these  conditions  arose  in  1906,  a  dispute  arose  between 
the  parties  as  to  the  amount  due  from  the  defendant  to  the  plaint, 
iff  under  the  terms  of  the  lease.  At  the  close  of  the  year  ending 
June  30th,  1905,  a  check  voucher  was  sent  by  the  defendant  to  the 
plaintiff  for  the  amount  which  it  claimed  to  be  due  under  the 
terms  of  the  lease.  This  was  promptly  returned  by  the  plaintiff 
with  the  statement  that  it  was  not  correct,  and  it  was  more  than 
two  years  befwe  another  voucher  was  sent  in  settlement  of  the 
same  claim  of  the  plaintiff  against  the  defendant,  which  voucher 
was  received  in  October  df  1908,  and  retained  and  cashed  by  the 
plaintiff.  It  thus  appears  from  the  agreed  statement  that  prior 
to  the  receipt  of  the  vouchers  in  question  in  this  case  a  dispute 
had  arisen  between  the  parties  as  to  the  amount  due  for  unmined 
coal  under  the  terms  of  this  lease,  and  it  is  therefore  clear  that 
this  dispute  could  only  be  settled  by  the  voluntary  agreement  of 
the  parties,  or  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion. 

The  first  of  these  vouchers  which  was  received  by  the  plaintiff 
and  retained  and  receipted  in  full  was  that  for  the  third  quarter 
of  the  year  1907,  in  which  it  is  agreed  that  a  flood  had  occurred 
and  which  prevented  for  at  least  eight  days  the  operation  of  the 
mine.  This  voucher,  which  was  dated  May  28th,  1907,  recites 
that  it  is  for  royalty  on  coal  not  mined  to  make  up  the  balance 
of  minimum  for  the  quarter  ending  March  31st,  1907.     This 
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YOQcher  eofven  the  royalty  due  on  two  mines,  bnt  the  statement 
whieh  refers  to  the  mine  here  in  question,  and  immediately  fol- 
lowing the  above  statement  of  the  purpose  of  the  Toucher,  is  as 
follows: 

"Mine  Number  2,  minimnm  for  a  quarter,  15,000  tons;  allow- 
ance account  flood,  1,600  tons;  total,  13,400  tons;  less  tonnage 
mined,  4,249  tons;  shortage,  9,151  tons,  at  seven  and  a  half 
cents,  $686.33." 

Following  this  is  the  approval  and  audit  of  the  claim  by  the 
officers  of  the  defendant  company,  and  then  follows  this  recita- 
tion ;  '^  The  Huntington  National  Bank,  of  Columbus,  Ohio,  will 
pay  the  above  amount  when  the  receipted  bill  is  dated  and  signed 
by  the  person  or  firm  in  whose  name  this  voucher  is  drawn." 
Then  follows  the  receipt  in  this  language  on  the  printed  form: 
"Beoeived  June  Ist^  1907,  from  the  Sunday  Creek  Company. 
$984.93  in  full  for  above  account."  It  seems  to  the  court  too 
clear  to  admit  of  dispute  that  this  was  a  proposition  from  the 
defendant  company  to  settle  the  claim  of  the  plaintiff  against  it 
for  royalty  upon  the  basis  stated,  and  that  payment  was  to  be 
made  of  this  amount  only  on  condition  that  it  be  accepted  in  full 
settlement.  The  purpose  is  clearly  stated:  ''For  royalty  on 
coal  not  mined  to  make  up  balance  of  minimmn  for  the  quarter 
ending  March  31,  1907."  This  language  clearly  informed  the 
plaintiff  that  this  was  the  total  sum  due  according  to  the  de- 
fendant's view  of  the  matter,  for  that  quarter,  and  the  plaintiff 
was  clearly  informed  that  this  sum  would  only  be  paid  to  it  on 
condition  that  it  was  accepted  and  receipted  in  full  of  the  above 
account,  and  the  account  referred  to  was  plainly  to  be  for  coal 
not  mined  to  make  up  the  balance  due  for  that  quarter  after  de- 
ducting what  the  defendant  claimed  was  due  to  it  on  account  of 
the  flood  occurring  in  that  quarter. 

It  has  been  too  often  decided  to  be  considered  an  open  ques- 
tion that  where  such  a  dispute  exists,  and  one  party  to  the  dis- 
pute tenders  an  amount  in  fnU  settlement  of  the  entire  claim 
and  it  is  accepted  and  a  receipt  in  full  given  by  the  opposite 
party,  that  this  constitutes  an  accord  and  satisfaction,  and  that 
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the  parly  thus  receipting  will  not  be  allowed  afterward  to  liti- 
gate about  the  matter.  The  law  favors  the  voluntary  settlement 
of  disputes,  nor  will  it  make  any  difference  that  the  party  thus 
receiving  pa3''ment  and  receipting  in  full  may  do  so  with  a 
mental  reservation,  or  that  he  afterwards  informs  the  party 
making  the  proposition  that  he  only  accepted  it  upon  account. 
This  was  expressly  decided  by  the  Supreme  Court  in  the  recent 
case  of  The  Seeds  Orain  4b  Hay  Compcuvy  v.  Conger.  The  sylla- 
bus is: 

^' Where  there  is  a  boTia  fide  dispute  over  an  unliquidated  de- 
mand and  the  debtor  tenders  an  amount  less  than  the  amount  in 
dispute  upon  the  express  condition  that  it  shall  be  in  full  of  the 
disputed  claim,  the  creditor  has  but  one  alternative.  He  must 
accept  the  amount  tendered  upon  the  terms  of  the  condition 
unless  the  condition  be  waived,  or  he  must  reject  it  entirely,  or 
if  he  has  received  the  amount  by  check  in  a  letter  he  must  return 
it.  Where,  in  such  case,  the  creditor  retains  a  check  which  was 
sent,  upon  the  condition  that  it  shall  be  in  fuU  satisfaction  of 
the  debt  claimed  to  be  due  and  receives  the  money  thereon,  and 
notifies  the  debtor  that  the  amount  is  placed  to  his  credit  but 
that  he  does  not  intend  that  the  same  shall  close  up  the  matter 
in  dispute,  to  which  the  debtor  makes  no  reply,  such  silence  by 
the  debtor  does  not  amount  to  a  withdrawal  of  the  condition 
which  accompanied  the  tender,  nor  to  a  waiver  of  it.  The  tran- 
saction is  an  accord  and  satisfaction." 

This  decision  would  seem  to  cover  the  case  and  be  decisive  of 
it  as  it  was  first  submitted  upon  the  agreed  statement  of  facts. 
Subsequent  to  this  decision  the  plaintiff  asked  leave  to  introduce 
some  oral  evidence  upon  the  question  of  some  verbal  arrange- 
ment or  agreement  concerning  the  receipt  and  acceptance  of  the 
voucher  checks  in  question,  and  I  observe  first,  as  to  this,  that  it 
can  not  be  made  to  apply  in  any  event  to  the  voucher  of  May 
28th,  1907,  which  preceded  this  oral  arrangement  in  point  of 
time.  As  to  that  voucher  it  clearly  falls  within  the  rule  that 
it  was  a  complete  accord  and  satisfaction,  and  that  it  is  none 
the  less  so  because  of  the  notification  that  it  was  only  received 
upon  account.  This  oral  evidence  was  received  by  the  court 
under  the  objection  of  counsel  for  the  defendant.    After  careful 


NISI  PBIUS  REPORTS— NEW  SERIES.  647 

ltU.1  Goal  Go.  ▼.  Sunday  Creek  Co. 

consideration  I  am  convinced  it  ia  not  competent  for  the  pur- 
pose for  which  it  was  offered.  It  is,  of  course,  plain  that  both 
parties  understood  the  tenor  and  effect  of  these  voucher  checks. 
It  is  clearly  shown  by  the  fact  that  in  1906  such  a  voucher  was 
returned  to  the  defendant  by  the  plaintiff,  who  refused  to  ac- 
cept it.  This,  like  the  others,  contained  upon  it  a  receipt  in  full 
and  notified  the  plaintiff  that  it  was  to  be  in  full  settlement  for 
coal  not  mined  for  the  year  1906,  after  deducting  the  amount 
which  the  defendant  claimed  it  was  entitled  to  receive  as  a  re- 
bate on  account  of  the  strike.  It  is  shown  again  very  clearly 
by  the  evidence  of  Mr.  Poston,  who  went  to  see  Mr.  Field,  for 
the  very  reason  that  he  understood  this  was  to  be  in  full  settle- 
ment and  not  upon  account.  These  settlements  are  in  writing 
and  contain  the  full  terms  of  the  settlement  upon  their  face. 
They  were  submitted  by  the  defendant  to  the  plaintiff  in  this 
form  and  all  that  remained  for  the  plaintiff  to  do  was  to  receipt 
in  full  for  the  claim,  and  this  is  done  upon  the  printed  receipted 
form  appended  to  the  proposition  of  the  defendant.  It  is  stip- 
ulated by  the  parties  that  the  officers  signing  these  negotiations 
wherever  signed  were  officers  and  agents  duly  authorized  in  the 
premises.  This  clearly  covers  the  signing  of  the  receipt  by  the 
secretary  and  treasurer  of  the  New  York  Coal  Company,  and 
shows  his  authority  in  the  premises. 

An  accord  and  satisfaction  is  as  much  a  contract  as  any  other, 
and  when  the  contract  is  in  writing  the  same  rules  are  to  be 
applied  to  it  as  are  applied  to  other  contracts  in  writing  in  so 
far  as  the  competency  of  evidence  to  vary  or  contradict  its  terms 
is  ccmcemed.  While  it  is  true  that  a  mere  receipt  in  writing  is 
subject  to  explanation  by  parol,  this  is  not  true  where  the  re- 
ceipt constitutes  one  of  the  terms  of  a  contract,  and  is  in  full 
settlement  of  a  claim. 

On  this  subject  Jones  says  in  his  work  on  Evidence  at  Sec- 
tion 502: 

"But  where  the  receipt  purports  to  be  a  full  settlement  or 
compromise  of  a  claim,  the  courts  have  frequently  refused  to 
admit  parol  proof  of  the  omission  of  other  terms  or  conditions." 
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That  this  is  the  rule  in  Ohio  seems  to  be  well  settled  by  the 
decisions  in  the  cases  of  Stone  v.  Evans,  6  Ohio,  246,  and  Jackson 
v.  Ely,  Executor,  57  Ohio  State,  450.  In  this  last  case  Judge 
Bradbury  says  in  delivering  the  opinion  on  page  458: 

**  Whatever  the  general  rule  may  be  as  to  the  reception  of 
parol  evidence  to  explain  a  mere  receipt,  it  is  not  admissible,  at 
least  in  Ohio,  to  vary  the  terms  of  a  contract,  although  the  con- 
tract should  be  included  in  an  instrument  which  was  also  a  re- 
ceipt for  money  or  property." 

Further  on,  he  says : 

''That  the  above  instrument  is  something  more  than  a  mere 
receipt  seems  quite  clear  from  an  inspection  of  its  tenns.  It 
states  that  the  parties  had  come  to  a  settlement  in  respect  to 
every  claim  or  demand  that  had  before  then  existed  between 
them.  The  sum  of  money  stated  in  the  margin,  $15.50,  mani- 
festly, is  a  part  of  the  instrument.  It  represents  the  amount 
found  to  be  due  upon  an  adjustment  of  whatever  items  were 
then  open  between  them." 

The  learned  judge  then  follows  this  language  by  the  citation 
of  Ooss  V.  Ellison,  136  Mass.,  503,  with  approval,  in  which  it 
was  decided  that  a  writing  in  the  following  terms  could  not  be 
contradicted  by  parol:  ** Received  of  Mr.  Elmer  Ruggles  a  note 
on  six  months  for  $51  with  interest,  as  full  payment,  as  per 
claim." 

The  court,  speaking  through  Morton,  Judge,  said: 

'*If  this  could  be  treated  merely  as  a  receipt  it  might  be  open 
for  plaintiff  to  show  by  parol  that  it  was  not  intended  as  full 
payment  and  satisfaction  of  his  claim  against  Buggies.  But  it  is 
more  than  a  receipt.  It  is  not  only  an  acknowledgment  of  the 
receipt  of  Buggies'  note  for  $51  but  it  is  a  statement  of  what  the 
note  was  received  for.  It  was  received  as  full  payment  for  the 
plaintiff's  claim  against  Buggies.  If  the  plaintiff  should  sue 
Buggies  this  contract  would  be  a  bar  to  the  suit  because  it  is 
conclusive  evidence  of  a  settlement  and  satisfaction  of  the  claim 
against  him.'' 

This  case,  and  the  language  of  the  court,  is  strictly  applicar 
ble  to  the  case  before  us.    These  so-called  receipts  are  not  merely 
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receipts.  They  are  more  than  that.  They  are  one  of  the  ea- 
aential  terms  of  this  contract  of  accord  and  satisfaction.  They 
not  only  acknowledge  the  receipt  of  the  money,  but  as  was  said 
in  ibe  ifassachnsetts  case,  they  are  an  acknowledgment  which 
can  not  be  contradicted  by  parol  eyidenee  that  the  amonnt  re- 
ceived is  in  fall  settlement  of  the  claim  of  the  plaintiff  for  the 
period  covered  by  them.  Here  was  a  plain  and  unequivocal 
oflfer  upon  one  side  to  settle  for  the  amonnt  claimed  by  the  de- 
fendant to  be  due  for  the  period  covered  by  the  vouchers  on 
account  of  unmined  coal,  allowing  a  certain  deduction  to  the 
defendant  on  account  of  the  occurrence  of  one  of  the  unavoid- 
able casualties  provided  for  in  the  lease,  and  a  plain  statement 
that  if  received  in  full  of  the  cbiim,  that  the  amount  stated  in 
the  voudier  would  be  paid  by  the  bank  and  an  acceptance  of 
the  proposition  and  receipt  of  the  mon^,  the  whole  agreement 
being  in  writing.  If  parol  proof  may  be  accepted  to  contradict 
this  and  show  that  this  was  not  an  agreement  at  all,  but  that  it 
was  something  entirely  different,  what  becomes  of  the  rule 
sgainst  contradicting  and  varjring  the  terms  of  written  contracts 
by  parol? 

Mr.  Field  says  it  was  within  his  power  to  have  changed  the 
proposition,  but  it  was  not  done,  but  the  contract  which  was  in 
writing  was  allowed  to  stand  and  the  voucher  was  used. 

Upon  the  authorities  cited,  and  many  others  whidi  might  be 
cited  to  the  same  effect,  I  have  reached  the  conclusion  that  the 
defense  made  that  there  was  a  complete  accord  and  satisfaction 
is  established  by  the  evidence  before  the  court,  and  that  the  de- 
fendant is  entitled  to  a  finding  and  judgment  in  its  favor.  This 
dispenses  with  the  necessity  of  considering  the  other  question 
raised  in  the  case. 
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NATURE  or  TITLE  TO  PILOPERTY  SOU)  IN  PARTITION 

TOANHEOL 

.  Common  Pleas  Court  of  Hamilton  County. 

Annie  B.  Lawbon  v.  Albebt  McDouqal  bt  al. 

Decided,  May,  1912. 

j»itle—Bv  Inheritance  and  hy  Purchate—Property  Bold  in  Partition 
and  Bought  in  5y  Heir. 

Where  property  is  purchased  at  a  sale  in  partition  by  a  tenant  in  com- 
mon that  part  of  the  title  which  waa  cast  by  the  law  of  descent 
upon  said  purchaser  is  extinguished  and  the  whole  title  Tests  in 
him  by  purchase.  Freeman  v.  Allen  et  al,  17  Ohio  State,  527, 
reluctantly  followed. 

Chas.  W.  Baker  and  Ghas,  B.  WUby,  for  plaintiff. 
Ong,  Thayer  &  Mansfield  and  James  J,  Muir,  contra. 

CUSHINQ,  J. 

This  cause  is  now  heard  on  the  pleadings,  the  evidence  and 
argnments  of  counsel.  It  is  sought  to  partition  the  property  de- 
scribed in  the  petition.  The  plaintiff,  Annie  B.  Lawson,  claims 
that  she  is  the  owner  in  fee  simple  of  an  undivided  one-third  in- 
terest in  said  real  estate;  that  Isaac  Bates,  Ella  Egleston  and 
Charles  M.  Bates  are  the  joint  owners  as  tenants  in  common  of 
an  undivided  one-third  interest  of  said  property;  that  Albert 
McDougal  is  the  owner  of  an  undivided  one-third  interest  in 
said  property,  and  that  the  other  defendants,  namely,  Franklin 
H.  Lawson,  Fenton  Lawson  and  Corinne  Moore  Lawson,  F. 
Roger  Lawson,  Stanley  M.  Lawson  and  Winifred  Gk)odall  Law- 
son,  William  C.  Lawson,  Gkorge  P.  Lawson,  Eleanor  Johnson 
Lawson,  Annie  Lawson  Wilcox,  Walter  D.  Wiloox,  Laura  Law- 
son  Ellis,  Frank  Ellis,  Carrie  Calvert  Townley,  Cecil  A.  Cal- 
vert, Lucinda  B.  Calvert^  the  unknown  heirs  and  devisees  of 
Eugene  J.  Calvert^  Nettie  Dixon  and  — ■ —  Dixon,  the  un- 


NISI  PSniS  REPOBTS— NEW  SERIES.  ff  1 


tns.]  iMwmm  T.  MfDrwgl  «t  aL 


known  hwu  and  deriwes  of  Nettie  IKzon,  James  J.  Moir,  Ad- 
minutrator  of  William  H.  Calvert  deeeaaed,  Charles  B.  BoHi, 
Treasurer,  and  the  City  of  Cincinnati,  have  no  interest  in  said 
property. 

Ceeil  Jl  Calvert  and  Carrie  Cahrot  Townl^  in  their  answer 
and  erosB-petition  elaim  that  the  title  to  said  property  in  fee 
simple  was  in  Lanra  Calvert  by  pordiaae;  that  Lanra  Calvwt 
died  intestate,  leaving  surviving  her  William  H.  Calvert,  her 
husband  and  sole  heir  at  law;  that  William  H.  Calvert  died  in> 
testate,  leaving  sorviving  him  Carrie  Calvert  Townley  and  Cecil 
A.  Calvert;  that  th^  are  the  owners  in  fee  simple  of  an  un- 
divided one-half  interest  in  the  premises  described  in  the  peti- 
tion by  descent  from  William  H.  Calvert;  that  the  other  one- 
half  of  said  property  described  in  the  petition  is  in  the  brothers 
and  sisters  of  Lanra  Calvert 

The  question  to  be  determined  in  this  case  is  tiie  character  of 
the  title  held  by  Lanra  Calvert;  that  is,  whethN'  the  propaty 
came  to  her  by  descent  or  by  purchase.  It  is  tiie  law  that  in 
partition  caaes,  if  tiie  property  is  oflEered  tmt  sale,  it  mi^  be  aidd 
either  to  one  of  the  heirs  to  the  property  or  to  a  third  penon; 
also  that  in  partition  cases  where  there  is  an  election,  that  the 
title  to  the  property  taken  und^  such  a  proceeding  bears  two 
characters;  first,  that  as  an  election  to  take  can  only  be  made  by 
<me  having  an  interest  in  the  property,  that  part  of  the  title 
vested  in  the  perscm  making  the  election  being  an  estate  in  in- 
heritance; and  second,  that  the  part  for  idiich  a  money  consid- 
eration was  paid  is  acquired  by  purdiaae. 

As  I  understand  the  law  stated  in  these  two  flnnnco  of  caaes, 
it  is  that  in  case  of  an  electi<Hi,  the  ancestral  title  remains  in  the 
heir  as  a  titie  by  descent,  and  that  the  cash  payment  made  by 
one  to  the  other  or  others  of  the  heirs,  extinguishes  the  titie  by 
descent  of  all  the  parties,  except  that  of  the  one  taking  the  prop- 
erty. It  follows,  then,  that  the  title  thus  acquired  is  partially 
by  descent  and  partially  by  purchaae. 

In  passing  upon  a  aimilar  question,  the  Supreme  Court  of 
Ohio  uses  the  following  language: 
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^^The  title  to  so  much  of  the  land  as  came  to  the  decedent 
by  inheritance  remains  a  title  by  descent,  notwithstanding  the 
proceedings  in  partition,  but  the  remaining  title  acquired  by 
such  proceedings  was  a  title  by  purchase." 

Freeman  v.  Allen  et  al,  17  0.  S.,  527.  On  page  533  of  the 
same  report,  the  court  uses  this  language : 

**The  theory  of  the  statute  would  seem  to  be,  that  upon  a  sale 
the  entire  title  may  pass  to  the  purchaser;  but  that  on  an  elec- 
tion by  a  party,  only  so  much  passes  as  is  not  already  vested  in 
him ;  or,  in  other  words,  that  the  election  operates,  in  considera- 
tion of  money  paid,  to  extinguish  the  title  of  all  the  parties  ex- 
cept that  of  the  party  taking  it.  The  party  who  elects  to  take 
the  land,  is  thus  left  with  a  title  cast  upon  him  by  law  to  the 
extent  of  his  inheritance,  and  with  the  residue  of  the  title  to  the 
full  estate  perfected  by  his  own  act.  It  follows  that  his  titie 
comes  in  part  by  descent  and  in  part  by  purchase." 

Counsel  for  defendants  cited  the  case  of  Oroves  v.  Oroves,'%5 
0.  S.,  442,  in  support  of  their  contention  that  the  titie  of  Laura 
Calvert  was  by  purchase  and  not  by  descent. 

In  the  Groves  case  the  father  conveyed  the  land  to  his  son  in 
1875.  The  deed  was  of  general  warranty.  The  consideration 
stated  was  $9,165.  The  son  held  the  property  until  1889.  He 
died  leaving  his  widow  surviving  him.  A  controvert  then  arose 
between  the  widow  and  the  brother  and  sister  of  the  deceased, 
the  widow  claiming  that  her  husband  held  the  property  by  pur- 
chase, and  the  brother  and  sister  claiming  that  Groves'  title  was 
by  deed  of  gift.  The  court  in  its  opinion  in  that  case  say  on 
pages  447  and  448 : 

**But  be  that  as  it  may,  it  is  clear  that  a  deed  of  conveyance 
by  a  grantor  to  a  near  relative  by  blood  for  no  consideration 
other  than  natural  love  and  affection,  and  so  expressed  in  the 
deed,  is  a  deed  of  gift  under  our  statute  of  descent  and  distribu- 
tion. If  a  valuable  consideration  such  as  money  or  marriage 
to  be  thereafter  consummated,  is  expressed,  the  title  passes  by 
purchase,  and  not  by  deed  of  gift. 

''The  parties  by  their  deed  impress  upon  the  title  the  char- 
acter which  it  is  to  bear  in  the  hands  of  the  grantee,  and  those 
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eaoang  after  him.  If  they  say  the  consideratioii  is  good  only, 
they  thereby  impress  upon  the  title  the  character  of  a  deed  of 
gift.  If  they  say  the  consideration  is  a  valnable  one,  they  there- 
by impress  npon  the  title  the  character  of  title  by  pnrehaae." 

Other  cases  are  cited  by  counsel  for  both  plaintiff  and  defend* 
ant  bnt  I  do  not  find  that  either  of  the  cases  here  cited  have 
been  reversed  or  modified.  The  question  then  presents  itself  as 
to  whether  these  eases  are  inconsistent,  and  if  not  and  each 
states  a  role  governing  the  title  to  real  estate,  wittiin  which  rule 
do  the  facts  bring  the  case  at  bart 

I  do  not  see  how  there  can  be  any  conflict  between  the  two 
cases.  In  the  case  of  Freeman  v.  AUen,  supra,  the  ancestor  held 
the  property  at  the  date  of  his  death.  He  died  intestate.  The 
heirs  went  into  court  and  partitioned  the  property.  The  ap- 
praisers fixed  the  value  of  one  lot  at  $6,000  and  the  other  at 
$7,782.  An  election  to  take  at  the  apprised  value  was  made 
and  receipts  were  passed  between  the  parties  for  the  amounts  of 
money  to  be  paid  respectively.  The  record  does  not  pve  tiie 
>form  of  deed,  bnt  it  is  fair  to  assume  that  it  was  the  usual  form 
of  deed  in  partition  proceedings  and  stated  the  consideration 
and  the  appraised  value.  On  page  S31  of  the  Freeman  case  tiie 
court  makes  the  distinction  between  tide  acquired  by  an  act  of 
the  party  and  l^  a  title  cast  upon  him  by  operation  of  law.  The 
Freeman  case,  therefore,  is  that  the  part  of  a  title  that  is  east 
upon  a  person  by  operation  of  law  in  an  election  to  take  all  or 
part  of  the  property,  does  not  extinguish  the  title  bv  descent, 
but  that  the  part  taken  by  his  own  act  is  a  title  by  purehase. 
while  in  the  Groves  case,  the  whole  title  was  taken  by  Oroves, 
Jr.,  by  his  act  in  conjunction  with  that  of  his  father. 

In  a  dissenting  opinion  in  the  Freeman  case.  Judge  Brinker- 
hoff  uses  this  language : 

"Now  it  seems  to  me  that  the  taking  of  the  land  at  its  ap- 
praised value  under  the  statute,  by  a  co-tenant  or  co-heir,  is 
simply  a  substitute  for.  and  the  equivalent  of  an  actual  sale;- 
the  policy  of  the  law  being  to  make  him  a  favored  purchaser  as 
against  strangers.    And  this  view  derives  strength  from  tiie^ 


eW     HAMILTON  COUNTY  COMMON  PLBA8. 


Lawion  t.  McDougal  et  al.  [YoL  It  (N.8.) 

consideration  that  if  two  or  more  of  the  co-tenants  elect  to  take 
at  the  appraisement,  an  actual  sale  will  be  peremptorily  or- 
dered, in  order  to  swell  the  proceeds  for  the  impartial  benefit 
of  all.  And  this  conclusion  is  further  stren^hened  by  the  faet 
that  after  an  election  by  a  co-tenant  to  take  at  the  appraisement, 
the  sherifE  conveys  to  him  the  whole  of  the  land  which  he  elects 
to  take,  the  same  as  if  it  has  been  subjected  to  actual  sale." 

It  seems  to  me  in  the  case  at  bar,  that  notwithstanding  the 
fact  that  Laura  Calvert  bid  at  the  sheriff's  sale  for  the  property 
and  took  it,  and  in  view  of  the  further  fact  that  her  interest  in 
the  whole  property  was  found  to  be  $9,362.29,  and  that  the  value 
of  the  property  partitioned  was  $21,205.07,  and  that  the  part 
she  took  at  the  sheriff's  sale  was  of  the  value  of  $11,- 
243.39,  that  therefore  the  law  ought  to  be  that  the  part  of 
the  property  that  she  inherited  was  as  $9,362.29  is  to  $21,205.07. 
For  the  purpose  of  this  opinion  I  shall  treat  the  interest  that 
Laura  Calvert  had  in  the  property  as  three-sevenths  of  the  whole 
property ;  that  is,  the  title  to  three-sevenths  of  the  said  property 
was  cast  upon  her  by  operation  of  law. 

It  is  the  law  that  if  A  die  intestate  and  leave  B  and  C  as  his 
heirs,  that  whatever  title  A  had  to  real  estate  vested  immedi- 
a,tely  in  B  and  C  by  operation  of  law,  and  that  the  only  way 
they  may  be  divested  of  that  title  is  either  by  their  own  acts  or 
by  a  decree  of  a  court  in  a  proper  proceeding.  In  the  partition 
sale  therefore,  Ijaura  Calvert  had  title  to  three-sevenths,  approx- 
imately, of  this  property  up  to  and  at  the  time  of  the  sale.  The 
order  of  sale  did  not  divest  her  of  title  to  the  property.  The 
sheriff's  deed  could  not  be  made  until  after  the  sale,  therefore 
no  act  of  court  could  divest  Laura  Calvert  of  her  title  in  the 
property  amounting  to  three-sevenths  of  the  entire  estate.  She 
became  a  purchaser  at  the  sheriff's  sale,  and  must  we  say  then, 
that  by  a  fiction  of  law  she  was  divested  of  the  title  by  descent 
because  she  bid  as  against  the  world,  and  the  title  would  be  re- 
transferred  to  her  by  a  court,  in  a  court  proceeding  in  another 
and  different  form  than  that  already  held  by  her. 

^either  the  sheriff  nor  the  court  ever  had  title  to  the  prop- 
erty.   Laura  Calvert  took  a  piece  of  property  in  the  partition 
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pit>oeediiig  in  which  she  already  had  an  estate  t^  inheritance. 
It  could  not  be  held  that  she  purchased  from  herself.  If  not. 
how  was  she  divested  of  the  title  4ihe  held  by  descent? 

In  the  Freeman  case,  supra^  the  Supreme  Court  seems  to  have 
held,  that  the  offering  of  property  for  sale  in  a  partition  pro- 
ceeding, and  its  subsequent  sale  even  to  the  persons  ofwning  it. 
divested  the  owners  of  the  estate  they  held  in  the  same  property 
and  re-transferred  it  to  them,  impressed  with  another  and  dif- 
ferent character  that  it  was  to  bear  after  said  sale.  Judffe 
Brinkerhoff,  in  the  dissenting  opinion  in  the  Freeman  ease, 
held  that  a  sale  in  a  partition  proceeding  was  simply  a  substi- 
tute for  and  the  equivalent  of  an  election  to  take.  And  why 
should  it  not  be  sof  The  court  could  but  determine  the  rights 
and  interest  of  the  litigants.  The  law  provided  two  methods  by 
which  the  value  of  the  esttLte  could  be  determined,  by  appraise- 
ment and  by  presentation  to  the  public  through  the  medium  of 
a  sheriff's  sale. 

This  proceeding  could  not  divest  Laura  Calvert  of  the  three- 
bevenths  interest  she  had  in  the  property. 

The  court  in  case  No.  113014  on  the  docket  of  this  court  could 
not  warrant  the  title  to  the  property,  it  could  but  transfer  the 
title  that  the  parties  to  the  action  had.  Then  if  Laura  Calvert 
held  three-sevenths  of  the  estate  by  descent,  how  could  the  court 
transfer  to  her  a  title  by  purchase  in  the  same  property  t  It 
seems  to  me  that  the  law  ought  to  be  that  the  title  to  property 
that  came  by  descent,  devise  or  deed  of  gift  ought  to  bear  Uie 
character  of  ancestral  property  until  the  title  to  the  same  has 
actually  passed  out  of  the  person  on  whom  the  same  is  cast. 

The  Supreme  Court  of  Ohio  in  the  Freeman  case  laid  down 
a  different  rule. 

In  passing  on  a  question  of  title  in  a  partition  proceeding  the 
Supreme  Court  of  Indiana  say: 

''Where  a  widow  purchased  land  of  whidi  her  husband  died 
seized,  at  a  commissioner's  sale  under  proceedings  in  partition, 
she  stands  in  the  same  condition  with  respect  to  the  sale  as  a 
stranger,  and  takes  the  land  by  purchase  and  not  by  descent.'' 
McMakin  v.  Michaels.  23  Ind.,  462. 
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In  the  court's  opitdon  at  page  464: 

"With  respect  to  her  purchase  at  the  commissioner's  sale,  she 
stands  in  the  same  condition  as  a  stranger.  It  is  true  she  paid 
the  purchase  price  in  part  out  of  her  portion  of  the  proceeds 
of  the  land  of  which  her  husband  died  seized;  but  if  a  stranger 
had  purchased  the  land,  the  money  in  the  hands  of  the  widow 
could  not  have  been  treated  as  lands  descended  to  her  from  her 
huflband." 

I  can  noi  agree  with  the  reasoning  of  the  court  in  the  case  just 
cited.  If  the  widow  parted  with  the  title  she  had  by  descent 
and  accepted  the  money  for  the  land  and  had  a  right  so  to  do, 
no  one  would  contend  that  the  money  should  be  treated  as  real 
estate. 

But  in  the  McMakin,  the  Freeman  and  this  case,  the  person 
having  a  vested  interest  in  real  estate,  by  descent,  continued  to 
hold  the  title  to  the  saine  to  the  extent  of  their  interest,  and 
while  I  can  not  agree  with  the  court,  I  am  bound  by  its  decision. 

Contraiy'to  my  own  views,  the  conclusion,  based  on  decision 
of  the  Supreme  Court  of  Ohio  iti  the  Freeman  case,  is  that* 
Laura  Calvert,  at  her  decease,  held  whatever  interest  she  had  in 
the  property  declcribed  iii  the  petition,  by  purchase  and  not  by 
descents 

A  decree  may  be  drawn  accordingly. 
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Obnt  oi  Llckfns  OoaBty. 
EdWABD    Ifimirg     AS    ADMCaSTBATOB    WiTH    WlIX    AXNKZBD    OP 

Pdce  6L.TXX,  Dbtej^sed.  t.  Amakda  61.TKN,  JsKlilB 
A.  Cadx  and  ths  State  op  Ohio. 

Decided.  April  Terai,  1911. 
Tm^mium^Apfiifmtiam  of  the  SimiwU  FrawwUm^  for  m  CaUmUwrni  Im- 


The  devisee  of  a  eontiiigeiit  reiiHUiider  is  not  Uabie  Cor  the  eoOalcnJ 


KMer  d-  KAler,  for  pfadntiff. 
8.  I0.  Jom€s,  contn. 


Sewabd,  J.  (onllj; . 

This  ease  is  sobmitted  to  the  eoort  upon  the  qnestioii 

legacT  derised  in  this  will  is  snbjert  to  the  eoDatcrml  inheri- 


'  It  is  onlv  neeeasarir  to  read  the  wilL  whieh  is  riioit,  a  cofyr  of 
which  is  attached  to  the  petition,  to  determine  the  matter  in 
eontr(>versir  in  this 


'*I.  Pri^Y  Glvnn  of  Xewaric  township.  Lieking  eountjr.  (Hdo. 
do  make  and  pnbl^  xh^  following  last   wQl  and 


*'].  I  give,  bequeath  and  devise  to  my  wife.  Amanda  Glymi. 
for  and  during  her  life,  all  of  mj  real  estate.  eonBisting  of  100 
acres,  more  or  less,  of  land  situate  in  said  Newark  townridp.  in 
which  we  now  reside,  and  all  and  singular  my  penonal  catafte, 
money,  choaes  in  action  and  ejects  of  all  kinds  and  deseriptian: 
she.  however,  to  use  and  dispone  of  snch  parts  or  portion  of  said 
personal  estate,  money,  choses  in  action  and  effectB»  as  she  may 

The  court  calls  particular  attention  to  the  last  rliuet  of  that 
item  of  the  will : 


tBS  LICKING  COUNTY  COMMON  PLEAS. 

Kibler,  adminlBtrator,  v.  Glynii.  [YoL  12  (N.&) 

**2.  I  give,  bequeath  and  devise  to  Jennie  A.  Glynn,  the  girl 
who  has  been  raised  by  myself  and  wife,  in  onr  family,  and  who 
at  this  date  still  lives  with  us,  the  remainder  in  fee  simple  after 
the  death  of  my  wife  in  said  lands,  and  sueh  part  or  i>ortion  of 
said  personal  estate,  moneys,  ehoses  in  aetion  and  effects  as  may 
remain  at  the  death  of  my  "^'^  " 


Then  he  nominates  Amanda  Glynn  to  be  the  executrix  of  his 
estate. 

The  statute  governing  the  taxation  question  involved  in  this 
case  is  Section  5331  of  the  General  Code : 

*'A11  property  within  the  jurisdiction  of  this  state,  and  any 
interests  therein,  whether  belonging  to  inhabitants  of  this  state 
or  not,  and  whether  tangible  or  intangible,  which  pass  by  will 
or  by  the  intestate  laws  of  this  state,  or  by  deed,  grant,^  sale  or 
gift,  made  or  intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,  to  a  person  in  trust  or  otherwise, 
other  than  to  or  for  the  use  of  the  father,  mother,  husband,  wife, 
brother,  sister,  niece,  nephew,  lineal  descendant,  adopted  child, 
or  person  recognized  as  an  adopted  child  and  made  a  legal  heir 
under  the  provisions  of  a  statute  of  this  state,  or  the  lineal  de- 
scendants thereof,  or  the  lineal  descendants  of  an  adopted  child, 
the  wife  or  widow  of  a  son,  the  husband  of  the  daughter  of  a 
decedent,  shall  be  liable  to  a  tax  of  five  per  cent  of  its  value, 
above  the  sum  of  two  hundred  dollars.  Seventy-five  per  cent 
of  such  tax  shall  be  for  the  use  of  the  state  and  twenty-five  per 
cent,  for  the  use  of  the  county  wherein  it  is  collected.** 

It  is  necessary  to  read  and  to  refer  to  Section  5333  in  this 
connection : 

''When  a  person  bequeaths  or  devises  property  to  or  for  the 
use  of  father,  mother,  husband,  wife,  brother,  sister,  iiieee, 
nephew,  lineal  descendant,  adopted  child,  the  lineal  descendant 
of  an  adopted  child,  the  wife  or  widow  of  a  son,  or  the  husband 
of  a  daughter,  during  life  or  for  a  term  of  years,  and  the  re- 
mainder to  a  collateral  heir,  or  to  a  stranger  to  the  blood,  the 
value  of  the  prior  estate  shall  be  appraised, '  *  etc. 

Now,  it  will  be  observed  that  this  devise  is  made  to  the  widow 
during  her  natural  life,  with  power  to  use  such  portion  of  it  as 
she  sees  fit.  The  object  of  this  collateral  inheritance  tax  is  that 
the  persons  other  than  those  excepted,  shall  take  the  estate,  less 
the  amount  of  the  tax  which  is  imposed  upon  it  by  the  section  of 
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the  statute.  It  is  uncertain  wfaetiier  the  deriaee  of  the  remain- 
der will  ever  get  anvthing  oat  of  this  estate.  She  has  a  eon- 
tingent  remainder  snbjeet  to  the  right  of  the  widow  to  use  may 
or  all  of  it  Suppose  that  the  widow  would  see  fit  to  use  all 
of  this  property,  then  the  devisee  in  remainder  would  get  noth- 
ing; and,  as  I  say,  the  object  of  the  seetion  of  the  statute  is  to 
tax  those  who  are  without  the  exeeptpd  elaas,  and  take  the 
amount  of  tax  from  their  diare — what  they  would  get  otherwise 
than  by  the  statute. 

The  eourt  does  not  think  that  this  eollatera]  inheritanee  tax 
applies  to  this  devise  in  this  wilL 

A  demurrer  is  interposed  to  the  petition.  The  court  does  not 
think  it  necessary  to  pass  upon  that  question.  Tlie  demurrer 
raises  the  question  as  to  whether  it  is  a  trust  or  not,  and  the 
eourt  having  found  that  the  devise  is  not  subject  to  the  eoDateral 
inheritance  tax,  it  obviates  tiie  necessity  of  passing  upon  the  de- 


A  JAB.  MATmON  B  MOT  A  PUKJC 

Coon  of  fffawriltOB  ODoatjr. 


The  Statb  of  Ohio,  on  Relation  c^  Sarah  P.  W.  FAiiOONsa, 

V.  CHABLaS  C.  COOFEB,  ShEBIFF  OF  HAMOVrON  GOUNTT. 

Decided,  UmtA  29.  Ifl2. 

OJioe  mmd  Oflcer—MandammM  to  Compel  Reimtimttmemt  of  One  Mm- 
dmdeA  from  the  FotUiam  of  JwU  Matrom—Temmre  of  Oglee. 

1.  Maadaniis  is  the  proper  maedy  for  lefagtsteaieBt  in  oAoe  of  one 
wronafoUy  ejected  therefrom  and  to  oompel  the  Isimiafe  of  a  eertUI- 

cate  for  salary  doe  and  impaid. 

2.  Bat  a  wmnan  aenriiia  as  matron  of  a  jail  is  not  a  public  oilleer.  and 

eoold  not  become  a  public  offlcer  nnder  oar  present  GonstitotlOB, 
bot  Is  a  mere  aaslBtant  of  the  sheriff  whose  term  of  office  expiiea 
with  that  of  her  soperior,  and  thereafter  she  can  have  no  cialm  apon 
the  ofllee  or  its  emoluments  except  throagh  reappointment  by  the 


Charles  8.  Sparks^  for  Telator. 

John  y,  CampbeU,  Assistant  Proseeuting  Attorney,  eontn. 


690  HAMILTON  COUNTY  COMMON  FLBAS. 

State,  ex  rel,  t.  Cooper.  [VoL  12  (N.S.) 

_     . ■ ^ ■■ _ _ 

OOBMAN.  J. 

The  petition  in  this  case  was  filed  more  than  a  year  ago.  It 
is  an  action  in  mandamus.  Plaintiff  alleges  that  she  was  duly 
appointed  as  jail  matron  several  years  ago,  and  continued  as 
jail  matron  until  January,  1911 ;  that  her  salary  was  fixed  by  the 
Probate  Court  of  Hamilton  County  in  1906  when  she  was  first 
appointed  at  $50  per  month,  upon  the  recommendation  of 
Sheriff  Salmon  Jones,  who  made  the  appointment,  and  that  there- 
after on  March  27,  1909,  upon  the  recommendation  of  Sheriff 
Henry  W.  Hamann,  the  Probate  Court  pf  Hamilton  County  fixed 
the  salary  at  $60  per  month,  increasing  it  from  $50  to  $60  per 
month;  that  from  March  27,  1909,  to  about  January  1,  1911, 
she  continued  to  serve  as  jail  matron  and  drew  her  salary  of 
$60  per  month;  that  on  or  about  the  first  of  January,  1911, 
the  defendant.  Cooper,  who  was  the  newly  elected  and  qualified 
sheriff,  without  preferring  any  charge  for  cause,  and  without 
hearing  of  such  charges  before  the  probate  judge  of  Hamilton 
county,  and  in  fact  disclaiming  that  he  had  any  charges  for  cause 
to  prefer  against  the  relator,  ordered  the  relator  from  said  jail 
and  excluded  her  therefrom  against  her  protest  and  has  not  per- 
mitted her  to  perform  her  duties  as  jail  matron  ance  said  date, 
although  the  relator  has  been  ready  and  willing  to  perform  such 
service  at  all  times.  The  relator  further  alleges  that  on  divers 
and  sundry  occasions  she  tendered  her  services  as  jail  matron 
to  the  defendant.  Cooper,  since  January  1,  1911.  She  prays 
that  a  rule  may  be  issued  to  the  defendant,  Cooper,  to  show  cause 
why  he,  the  sheriff,  should  not  issue  a  certificate  to  the  relator 
for  her  salary,  as  the  same  shall  become  due  and  payable,  and 
why  he  should  not  reinstate  the  relator  as  jail  matron  so  that 
she  can  perform  the  duties  enjoined  upon  her  by  law,  and  that 
upon  a  final  hearing  an  order  to  issue  such  certificates  and  for 
reinstatement  be  made  peremptory. 

.  At  the  time  of  the  filing  of  the  petition  on  February  11,  1911, 
an  alternative  writ  was  issued,  and  the  defendant  on  coming 
in  upon  the  alternative  writ,  has  demurred  to  this  petition,  on 
the  ground  that  the  allegations  stated  therein  do  not  set  forth 
facts  sufficient  in  law  to  constitute  a  cause  of  action. 

The  authority  for  appointing  a  jail  matron  is  found  in  Sec- 
tion 3178  of  the  General  Code  (Section  7388a,  Revised  Statutes). 
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In  rabstanee  dial  section  prorides  that  tbe  dieriff  may  appoint 
not  more  than  three  jail  matrons  who  shall  hare  charge  over 
and  eare  for  the  insane,  and  all  female  and  minor  persons  eon- 
fined  in  the  jafl  of  sneh  eoonty,  and  the  eonntj  eommisBonen 
shall  provide  snitable  qoarters  in  sneh  jafl  for  the  nse  of  sndi 
matrona.  It  is  further  provided  that  the  appointment  ahall 
not  be  made  ezeept  upoa  the  approral  of  the  probate  judge,  who 
shall  fix  the  compensation  of  sach  matrons  not  exceeding  $60 
per  month  payable  ont  of  the  general  fond  of  the  county  npon 
a  warrant  of  the  eonnty  auditor,  npon  the  certificate  of  the 
aheriff.  No  matron  shafl  be  removed  except  for  cause,  and  then 
only  after  a  hearing  before  sudi  probate  judge. 

The  court  ia  of  the  opinion  that  mandamus  is  the  proper  rem- 
edy in  a  case  of  this  kind  under  Section  12283.  General  Code, 
which  provides  that: 

''Mandamus  is  a  writ  issued,  in  the  name  of  the  state,  to  an  in- 
fenor  tribunal,  corporation,  board,  or  person,  commanding  per- 
formance of  an  act  whidi  the  law  qiedally  enjoins  as  a  duty 
resulting  form  an  office,  trusty  or  station." 

The  sheriff  of  the  county  is  a  person  and  if  his  official  position 
requires  him  under  the  law  to  issue  a  certificate  to  the  relator  or 
to  reinstate  her  as  a  jafl  matron,  or  both,  then  it  would  appear 
that  he  may  be  commanded  to  do  this,  because  the  doing  of  it  is 
the  performance  of  an  act  or  acts  which  the  law  specially  enjoins 
as  a  duty  resulting  from  his  office  of  sheriffL 

Now  at  the  outset,  if  the  relator  is  entitled  to  be  reinstated  and 
to  have  a  certificate  issued  to  her  for  her  salary,  it  must  be  upon 
the  ground  that  she  is  an  officer,  or  that  the  position  which  she 
has  held  is  one  which  entitles  her  to  remain  as  jafl  matron  in- 
definitely during  good  behavior,  and  regardless  of  who  may 
have  apiMiinted  her  in  the  first  instance.  This  is  her  claim  as  the 
court  understands  it;  that  her  appointment  is  for  an  indefiinte 
period  and  that  she  can  not  be  removed  except  upon  chaiiges 
being  filed  and  a  hearing  had  before  the  probate  judge  of  Ham- 
Uton  county. 

It  is  the  contention  of  the  sheriff  that  the  relator  is  not  an  officer, 
but  if  the  court  should  hold  her  to  be  an  oSeer^  then  that  the 
section  of  the  statute  under  which  she  was  i4>pointed  and  claims 
to  hold  is  unconstitutional  and  void,  because  if  she  is  an  officer^ 
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it  muBt  be  a  county  officer,  an  officer  of  Hamilton  oonnty,  and 
by  the  provisions  of  the  Constitution  all  county  ofBcers  must  be 
elected  and  none  can  be  app<Hnted,  so  that  when  this  section 
provides  for  the  appointment  of  a  jail  matron,  if  the  ceurt 
should  be  of  the  opinion  that  this  is  an  office  and  that  she  is  an 
officer,  then  the  Legislature  has  undertaken  to  provide  for  her 
appointment  in  contravention  of  the  constitutional  provision 
which  requires  an  election.  It  is  further  contended  by  the 
sheriff  that  if  she  be  not  an  officer,  but  an  i^pointee,  either  as  a 
deputy,  or  under  contract  or  appointment  as  an  assistant  to  the 
sheriff,  then  her  term  of  service  expires  with  the  expiration  of 
the  term  of  office  of  the  sheriff  who  appointed  her,  and  that  in- 
asmuch as  Mr.  Hamann's  term  of  office  expired  on  January  1, 
1911,  and  the  defendant,  Cooper,  was  inducted  into  the  office  of 
sheriff  on  that  date,  the  relator's  services  terminated  on  that 
day,  unless  she  were  reappointed  by  the  defendant  herein. 

Now  let  us  take  up  these  questions  in  their  order.  I  think  that 
it  must  be  clear  in  this  case,  that  the  relator  is  not  an  officer,  nor 
did  the  Legislature  intend  to  make  her  an  officer.  By  the  pro- 
visions of  Article  XV,  Section  4,  of  the  Constitution  of  this  state, 
''no  person  shall  be  elected  or  appointed  to  an  office  in  this  state 
unless  he  possesses  the  qualifications  of  an  elector." 

Article  V,  Section  1  of  the  Constitution  of  Ohio,  provides: 

' '  White  male  citizens  only  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  the  state  one 
year  next  preceding  an  election,  etc.,  shall  have  the  qualifica- 
tions of  an  elector  and  be  entitled  to  vote  at  all  elections." 

It  will  be  seen,  therefore,  that  the  relator  does  not  come  within 
the  class  of  persons  who  are  electors  under  the  Constitution  of 
this  state,  and  therefore  she  could  not  hold  an  office;  and  upon 
this  ground,  if  it  be  contended  that  the  position  of  jail  matron 
is  an  office,  she  must  fail  in  her  contention  inasmuch  as  she  is  not 
qualified  to  fill  the  office.  It  may  be  a  consummation  devoutly  to 
be  wished,  and  it  is  such  in  the  opinion  of  a  great  many  of  our 
citizens  that  this  provision  of  the  Constitution  shall  be  amended 
so  as  to  include  females  as  well  as  males,  as  electors;  but  until 
this  amendment  does  take  place,  women  can  not  hold  office  in 
Ohio,  and  the  relator  in  this  case  is  unfortunate  in  being  dassi- 
fled  with  the  disfranchised  portion  of  the  citizens  of  our  state. 
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I^ortliOTmore,  if  we  sxe  to  hold  this  poaitkni  of  jail  matron  to 
be  an  ofltee,  and  the  incumbent  therein  an  offieer,  then  inaamnch 
aa  it  ia  pnmded  in  Section  1  of  Artiele  X  of  the  Conatitntion 
diat  the  General  Aawmbly  ahall  provide  by  law  for  the  election 
of  all  neoeoBary  oounty  oflfeers,  and  hy  Seetion  2  of  the  aame 
article,  eonnty  oflkera  ahall  be  dected,  then  thia  aection  of  the 
ataliite  oontrav^ieB  theae  provinona  of  the  Conatitntion  by  pro- 
▼iding  for  the  appointment  of  an  office  and  it  wonld  be  the 
duty  of  the  eoort/onder  andi  cireomataneea,  to  hold  the  act  nn- 
conatitationaL 

It  waa  held  in  tiie  caae  of  State,  ex  rel,  t.  Brennai^  49 
O.  S.,  33,  that 'an  act  of  the  LegiaLatare  ^ddch  makea  proviaion 
for  the  appointment  by  the  derk  of  the  conrt  of  common  pleaa 
of  a  stationery  atorekeeper  tcfr  Hamilton  county,  and  devolvee 
upon  auch  storekeeper  the  duty  to  porchaae  and  have  charge 
of  all  bUnk  bodes,  atationery,  printdng  and  oflke  appliancea  for 
the  offleea  of  that  connly,  fixing  an  annual  salary  of  $1,500,  to  be 
paid  by  the  eonnty  treasurer  from  the  general  fund  of  the  coun- 
ty, and  requiring  a  bond  in  the  sum  of  $5,000  for  the  faithful 
p^rftMrmanee  of  hia  dutiea^  is  an  attempt  upon  the  part  of  the 
Legialature  to  constitute  a  county  office  and  providie  for  the 
filling  of  the  same  for  a  full  term  by  appointmoit  and  that  auch 
act  ia  in  contravention  of  Sections  1  and  2  of  Article  X  of  the 
C<mstitution,  which  requires  that  all  county  dBcers  shaD  be 
elected,  and  ia  therefore  void.'' 

It  waa  alao  hdd  in  State,  on  rdoHan  of  Asrmtirong,  v.  HeUi- 
day,  61  O.  S.,  171,  that: 


''The  ofBce  of  county  warden  created  by  an  act  of  the 
ture.  Section  409  of  the  Revised  Statutes,  is  a  county  office  and 
can  not  be  fiUed  by  appointment  inasmuch  as  it  contravenes 
Article  X,  Section  2  of  the  Constitution/' 

In  that  case  where  a  mandamus  was  sued  out  to  compel  the 
auditor  of  Franklin  county  to  draw  his  warrant  on  the  treasurer 
of  the  county  for  the  payment  of  certain  fees  claimed  to  be  due 
in  a  prosecution  instituted  before  a  justice  of  the  peace  by  one 
Terry,  fish  and  game  warden  of  the  county,  it  was  held  that  the 
writ  would  not  lie,  because  Terry  held  his  office  by  appoint- 
ment and  not  by  election,  and  that  he  was  not  an  officer  and  that 
the  act  under  which  he  was  appointed  waa  unconstitutional 
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In  this  case  as  in  every  other  case  in  which  the  construction 
of  an  act  of  the  Legislature  is  involved,  it  is  the  duty  of  the 
courts  to  uphold  the  constitutionality  of  the  enactment  unless 
it  be  clearly  in  contravention  of  some  provision  of  the  Consti- 
tution. The  court  will  endeavor  also  to  avoid  holding  an  act 
unconstitutional  if  a  construction  can  be  placed  upon  the  act 
which  will  enable  it  to  stand,  and  at  the  same  time  give  for(5e  and 
effect  to  the  intent  of  the  Legislature  in  passing  the  enactment 
Now  in  this  case,  I  am  of  the  opinion  that  it  was  not  the  in- 
tention of  the  Legislature  to  create  the  ofBce  of  jail  matron,  but 
rather  it  was  the  intention  of  the  Legislature  to  provide  for  an 
assistant  to  the  sheriff,  or  a  deputy  of  the  sheriff,  if  we  may 
please  to  call  it  that,  and  an  examination  of  the  sections  of  the 
Qeneral  Code  applicable  to  jails  and  the  inmates  thereof  will  dis-' 
close  that  the  Legislature  did  not  contemplate  making  an  office 
of  the  jail  matron.  By  the  provisions  of  Section  3157  of  the 
General  Code,  the  sheriff  shall  have  charge  of  the  jail  of  the 
county,  and  all  persons  confined  there,  keep  them  safely,  and 
attend  to  the  jail,  and  govern  and  regulate  it  according  to  the 
rules  and  regulations  prescribed  by  the  court  of  common  pleas. 

Now  if  the  sheriff  is  the  custodian  of  the  jail  and  the  persons 
therein  confined,  as  this  section  provides,  how  can  he  be  relieved 
of  the  duties  resting  upon  him  by  appointing  a  jail  matron  or 
three  jail  matrons,  as  he  has  the  right  to  do  under  Section  3178 1 
There  is  no  doubt  that  the  sheriff  is  an  officer,  and  a  constitution- 
al officer  at  that.  This  Section  3178  provides  that  the  sheriff 
may  appoint  not  more  than  three  jail  matrons,  who  shall  have 
charge  over  and  care  for  the  insane,  and  all  female  and  minor 
persons  confined  in  the  jail.  But  by  the  provisions  of  Section 
3157,  the  sheriff  shall  have  charge  of  all  persons  confined  in  the 
jail  and  shall  safely  keep  them;  ^hall  attend  to  the  jail  and 
g:ovem  and  regulate  it. 

It  seems  to  the  court  that  Section  3178,  read  in  connection 
with  Section  3157,  if  they  are  both  allowed  to  stand,  must  be 
construed  to  mean  that  the  matron  or  matrons  whose  appoint- 
ment is  provided  for  shall  be  subordinate  to  the  sheriff  and  per- 
form their  duties  under  his  direction  and  control.  The  Legis- 
lature does  not  appear  to  have  made  it  obligatory  to  appoint  a 
jail  matron,  but  has  made  it  discretionary.    The  language  is 
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"may  appoint"  not  "shall  ^point,"  or  "must  appoint";  so  that 
the  neoesBity  for  the  appointment  of  one  or  more  jail  matrons  in 
the  exereiae  of  good  faith,  sound  judgment  and  with  a  view  to 
publie  economy,  should  be  measored  by  the  necessity  for  a  jail 
matron.  In  some  counties  it  mi|^t  not  be  considered  necessary 
to  have  a  jail  matron,  and  we  conceive  it  to  have  been  the  inten- 
tion of  the  Legislature  to  leave  the  appointment  of  a  jaiL  matron 
to  the  sound  discretion  of  the  sheriff,  and  the  number  of  matrons 
not  to  exceed  three  to  be  appointed,  was  also  left  to  his  discre- 
tion. So  that  whether  the  matron  be  designated  as  a  deputy 
shmff  or  as  an  assistant  to  the  sheriff,  or  as  an  appointee  of  fbe 
sheriff,  it  appears  to  the  court  that  it  can  make  no  material  dif- 
ference as  to  her  tenure.  It  has  been  decided  in  numeroos  cases 
in  this  state  that  a  position  similar  to  that  of  jail  matron  is  not 
an  office,  but  merely  a  deputy  or  employe. 

In  the  case  of.  State,  ex  ret  v.  McOonagle,  5  C.C.(N.S.)„  292, 
an  action  in  quo  warranto  was  brought  by  a  person  claiming  to 
be  superintendent  of  a  county  children's  home,  under  Section 
930  of  the  Revised  Statutes.  In  this  statute  it  was  provided 
that  the  board  of  tmstees  of  the  childrens'  home  shall  designate 
some  suitable  person  who  shall  act  as  superintendent  of  said 
home,  who  shall  also  be  derk  of  said  board  of  trustees  and  shall 
receive  for  his  servicQ|.  sneh  compensation  as  the  board  of  trus- 
tees designate  at  the  time  of  appointment.  He  shall  perform 
such  other  duties,  and  give  security  for  the  faithful  performance 
of  them,  as  the  trustees  may  direct  It  was  held  by  the  court 
in  this  case  that  the  office  of  superintendent  was  not  a  public 
office  and  that  the  court  had  no  jurisdiction  in  quo  warranto 
proceedings  brougbt  by  the  relator. 

In  the  case  of  State,  ex  rel  WUlig,  v.  Taylor,  Prosecutor,  3 
NJ?.{N.S.),  505,  it  was  held  by  Judge  DiUon,  of  the  Court  of 
CSommon  Pleas  of  Franklin  County,  that  an  assistant  prosecuting 
^  attorney  is  not  an  officer  in  the  sense  that  the  word  is  used  in  the 
state  Constitution,  but  that  he  is  a  person  authoritatively  ap- 
pointed to  assist  an  officer  in  an  office  provided  by  law. 

We  think  that  the  reasoniug  of  the  learned  judge  in  tins  ease 
would  apply  with  great  force  to  the  case  at  bar;  that  the  jail 
matron  is  a  person  authoritatively  appointed  to  assast  an  officer — 
the  sheriff — in  an  office — ^the  office  of  sheriff — ^provided  by  law. 
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The  oourt  held  that  the  fact  that  the  aBsistant  proaeeutixig  at- 
torney is  required  to  take  an  oath  of  office  and  perform  many 
of  the  duties  imposed  by  law  upon  the  prosecuting  attorney,  does 
not,  nevertheless,  constitute  the  assistant  prosecuting  attorney 
anofficer. 

In  the  case  of  State,  ex  rel  Brad/y,  v.  French,  Treasurer,  6  N. 
P.,  122,  decided  by  Judge  Bufus  B.  Smith,  of  the  superior  court 
of  this  city,  it  was  held  that,  where  the  county  treasurer  ap- 
pointed a  collector  of  delinquent  taxes  under  Section  2858  of  the 
Bevised  Statutes,  authorizing  the  county  treasurer  to  employ 
collectors  of  delinquent  taxes  upon  personal  properly,  that  the 
appointee  is  merely  a  deputy  treasurer  and  holds  his  appoint- 
ment only  so  long  as  his  principal  holds.  In  that  case,  Brady 
was  appointed  by  John  G.  Both,  county  treasurer,  and  he  entered 
upon  the  discharge  of  his  duties  with  Both,  treasurer,  in  Sep- 
tember, 1908.  About  two  months  after  Mr.  Both  took  his  office 
as  treasurer,  he  met  his  death  by  accident,  and  his  successor, 
Tilden  B.  French,  was  appointed  by  the  commissioners  of  Ham- 
ilton county.  It  was  contended  on  behalf  of  Brady  that  by  vir- 
tue of  his  appointment  and  contract  with  Both,  treasurer,  he  was 
entitled  to  hold  his  position  for  a  period  of  two  years.  Judge 
Smith  found  in  that  case  that  Brady  was  only  a  deputy  and 
that  his  term  of  service  could  continue  no  longer  than  that  of 
his  principal. 

Section  9  of  the  Qeneral  Code,  among  other  things,'  provides 
that  a  deputy  or  clerk,  appointed  in  pursuance  of  law,  shall 
hold  the  appointment  only  during  the  pleasure  of  the  officer  ap- 
pointing him.  So  that,  if  the  relator  shall  be  considered  as  a 
deputy  of  the  sheriff,  she  can  hold  no  longer  than  her  principal, 
and  when  he  laid  down  the  duties  of  his  office  upon  the  expiration 
of  his  term,  she  had  no  further  right  to  retain  her  position,  ex- 
cept by  reappointment  by  the  new  sheriff. 

In  the  case  of  ataie  v.  Kendle,  52  O.  S.,  346,  it  was  held  by 
the  Supreme  Court  that  the  jury  commissioners  of  the  counly 
appointed  by  the  judges  of  the  court  of  common  pleas  of  the 
district  were  not  officers,  and  therefore  the  act  providing  for 
their  appointment  was  not  in  contravention  of  any  of  the  pro- 
visions of  the  Constitution.  On  pages  365  and  356,  the  court 
says: 
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''It  is  abo  <*i«»mm1  that  the  statute  is  invalid,  beeanae  it  pro- 
Tides  for  the  appointment  of  the  members  eomposing  the  eom- 
tni^«n.  infft^^  of  their  election  by  the  electors  of  the  eonnty,  as 
is  required  in  the  ease  of  all  county  officers  by  Seetion  2,  Article 
X  of  the  Gonstitiition." 

But  the  court  held  that  they  were  not  offieera  On  page  356, 
the  eourt  ss^: 

*'The  power  of  the  Legislature  to  provide  for  the  appointment 
of  pcnons  to  act  as  assutrnfUs  in  an  office  filled  1^  deetion  has 
not,  and  can  not  well  be  qaestioned.  It  is  on  this  principle  that 
the  appointment  of  deputy  clerks,  deputy  sheriffi,  and  so  forth, 
are  made  and  recognized,  each  of  whom  perform  many,  and  in 
some  cases  all,  the  duties  of  the  office  in  which  he  acts  as  deputy. 
So  as  to  these  commissioners.  They  are  appointed  by  the  com- 
mon pleas  judges  to  sssist  in  the  administralion  of  justice,  as 
sie  master  ocHnmisBioDers  and  eourt  eonstableB.  They  are  but 
handmaids  of  the  eourt  in  the  selection  of  judicious  and  dis- 
creet persons  to  serve  on  such  juries  as  are  required  in  the  trial 
of  causes,  and  the  presentment  of  indictments." 

The  reasoning  employed  by  the  court  in  this  esse  may  well  be 
^plied  to  the  caae  at  bar.  The  appointment  of  the  jail  matron 
as  an  asnstant  in  the  administration  of  the  office  of  the  sheriff, 
taking  care  of  the  inmstes  of  the  jail,  eqieeially  those  who  are 
unfortunate,  being  insane  or  minors,  or  of  the  women  therein, 
is  but  a  handmaid  of  the  sheriff. 

In  the  case  of  State,  ex  rely  v.  Jennings,  57  O.  S.,  415,  an  ae- 
tion  in  quo  warranto,  it  was  held  that  where  an  ordinance  of  a 
municipality  provided  for  a  fireman  and  defined  his  duties  re- 
quiring him  to  take  an  oath  of  office,  give  bond  and  perform  such 
duties  as  are  usually  performed  by  a  chief  of  a  fire  department 
paid  by  the  month  for  his  services  out  of  the  public  treasury,  is 
not  a  public  officer,  and  notwithstanding  the  length  of  the  term 
of  his  appointment,  he  could  not  be  ousted  on  the  ground  that 
he  had  not  been  appointed  by  the  mayor  and  confirmed  by  the 
coundL    He  was  held  to  be  a  mere  appointee  or  aasigtant 

In  Ac  esse  of  State,  ex  ret  Wolfe,  v.  Schaffer,  6  N.P.(N.S.), 
219,  it  was  held  that  the  position  of  a  court  constable  or  a  court 
bailiff  is  not  an  office  and  that  the  incumbent  thereof  is  not  an 
officer,  although  he  is  appointed  by  the  court,  required  to  take  an 
oath  for  the  performance  of  his  duties  and  perform  very  grave 
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duties  in  AMgtfng  the  court  in  the  administration  of  justice. 
Judge  Eillits,  now  on  the  federal  bench,  decided  this  case,  and 
held  that  neither  the  position  of  a  deputy  sheriff  nor  court  con- 
stable is  a  public  office. 

In  the  case  of  Theobald  v.  State,  ex  rel,  10  C.C.(N.S.),  175, 
before  the  Circuit  Court  of  Montgomery  County,  the  opinion 
being  announced  by  Judge  Smith  of  our  own  Circuit  Court,  he 
defined  an  officer  in  the  sense  in  which  the  word  is  used  in  the 
Constitution  of  Ohio,  as  an  individual  who  takes  the  oath  of 
office  and  becomes  responsible  to  the  public  for  his  own  official 
acts  and  those  of  his  subordinates. 

Now  if  we  apply  this  rule  to  the  case  at  bar,  the  relator  in 
this  case  was  not  primarily  responsible  to  the  public  for  the 
performance  of  her  duties,  but  to  the  sheriff,  and  he  is  the  only 
one  under  the  statute  who  had  the  power  to  prefer  charges  for 
a  hearing  before  the  probate  court  to  remove  her. 

A  very  strong  case,  in  fact  one  much  stronger  than  the  case 
at  bar,  is  the  case  of  Palmer  v.  Zeigler,  76  O.  S.,  210,  in  which 
the  Supreme  Court  held  that: 

''The  superintendent  of  a  county  infirmary  is  not  the  holder 
of  a  public  office  within  the  meaning  of  Section  6760,  Revised 
Statutes,  and  qiw  tvarranto  is  not  the  proper  remedy  to  oust  him 
from*office.'' 

By  the  provisions  of  the  -statute  a  superintendent  of  a  county 
shall  be  appointed  by  the  directors  of  the  county  infirmary  and 
he  shall  reside  in  some  apartment  of  the  infirmary.  He  shall 
receive  compensation  for  his  services  to  be  determined  by  the 
directors  of  the  county  infirmary,  and  can  not  be  removed  by  the 
directors  of  the  infirmary,  except  for  good  and  sufficient  cause. 
He  is  required  to  receive  all  persons  into  the  infirmary,  to  make 
elaborate  reports,  take  an  oath  of  office,  give  bond  for  the  faith- 
ful performance  of  his  duties,  to  receive  and  collect  money, 
account  for  the  same,  take  charge  of  inmates,  and  perform  a 
great  many  duties  such  as  officers  ordinarily  perform.  In  this 
case  a  superintendent  had  been  appointed  by  a  former  board  of 
directors  of  the  infirmary,  and  he  claimed  the  right  to  hold 
over  after  a  new  board  of  directors  of  the  infirmary  was  inducted 
into  office,  just  as  the  relator  in  this  case  claims  the  right  to  hold 
fifter  the  new  sheriff  took  office.    The  new  directors  of  the  in- 
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fiimary  appointed  Zeigler,  and  Palmer,  the  incumbent,  resisted 
Zeigler  in  taking  possession  of  the  infirmary  bnildings  and  prop- 
erty. The  coart  held  that  the  superintendent  of  the  infirmary  is  a 
mere  employe  or  contractor  nnder  oath  and  bond,  limited  on  all 
sides  in  bis  authority,  and  that  upon  the  expiration  of  the  term 
of  office  of  the  directors  who  appointed  him  and  the  induction  of 
new  directors  of  the  infirmary  into  office,  he  was  not  entitled  to 
hold  his  position  except  by  the  appointment,  consent  or  acqui- 
escence of  the  new  directors.  Notwithstanding  the  provision  of 
the  statute  which  requires  that  the  superintendent  of  an  infirm- 
ary shall  not  be  removed  by  the  directors  except  for  good  and 
sufficient  cause,  the  Supreme  Court  in  this  case,  on  page  227,  dis- 
poses of  that  proposition  in  the  following  language : 

"However,  if  he  was  a  public  officer,  he  was  such  only  during 
the  term  for  which  he  was  appointed,  which  ended  on  the  first 
day  of  April,  1905.  On  that  day  Zeigler  was  entitled  to  take 
possession,  and  Palmer  no  longer  had  the  title  or  color  of  title 
to  the  position.  He  became  a  trespasser  when  he  refused  to 
yield  possession  and  retire.  He  was  not  removed  from  office, 
but  his  term  had  expired  and  therefore  no  reasons  were  to  be  as- 
signed, as  in  ease  of  removal." 

In  the  case  at  bar,  the  sheriff  takes  the  position  that  by  the 
expiration  of  the  term  of  office  of  Sheriff  Hamann,  the  matron's 
term  of  appointment  also  expired  and  that  she  was  not  removed, 
nor  was  it  necessary  to  remove  her.  She  simply  has  ceased  to  be 
a  matron  by  the  expiration  of  the  term  of  her  superior  officer. 
Her  appointment  fell  with  the  expiration  of  the  term  of  the 
sheriff  who  appointed  her.  So  that  it  was  not  necessary  to 
remove  her,  nor  was  it  necessary  to  prefer  any  charges  in  the 
probate  court  or  to  have  a  hearing  thereon. 

It  has  been  suggested  that  some  force  must  be  given  to  the 
language  of  the  state.  Section  3178,  which  provides  for  prefer- 
ring charges  and  a  hearing  before  the  probate  court. 

We  think  that  the  construction  suggested  by  counsel  for  de- 
fendant is  the  correct  one  with  reference  to  this  part  of  the 
statute.  That  during  the  term  of  the  sheriff  who  appoints  the 
matron,  the  matron  appointed  by  him  can  not  be  removed  from 
her  position  without  charges  being  preferred  and  a  hearing  had 
in  the  probate  court.    But  this  rule  does  not  apply  when  the 
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sheriff  who  appointB  the  matron  had  beecnne  functus  ojfioie^  and 
with  the  expiratian  of  his  term  of  office,  all  of  his  depaties,  ap- 
pcHntees,  clerks  and  assistants  oome  to  the  close  of  their  tenure. 

This  we  think  is  the  proper  constmction  to  give  to  this  lan- 
guage, in  view  of  the  statute,  Section  9  of  the  C^eral  Code,  md 
other  authorities  that  might  be  cited. 

It  is  said  in  the  29th  vol.  Cyc,  1395,  under  the  title  of  ''Of- 
ficers'': 

''Deputies,  whether  common  law  or  statutory,  are,  where  their 
terms  are  not  fixed  by  statute,  supposed  to  be  appointed  at  the 
pleasure  of  the  appointing  power,  and  their  deputation  expires 
with  the  office  on  which  it  depends.  Deputies  must,  from  this 
point  of  view,  be  distinguished  from  assistants  to  whom  a  fixed 
term  has  been  given  by  law.'* 

Now  in  the  case  at  bar,  no  fixed  term  is  given  to  the  matron, 
and  it  would  seem  that  her  tenure  is  analogous  to  that  of  a 
deputy  who  holds  without  any  fixed  term. 

Throop  on  Public  Officers,  says: 

"A  deputy's  commission  in  the  absence  of  any  statutory  pro- 
vision to  the  contrary,  runs  only  while  the  principal's  term  lasts; 
if  the  principal  is  re-elected  or  reappointed  the  deputy  must  be 
appointed  anew." 

The  sheriff  of  this  county  holds  his  office  for  two  years  and  his 
deputies,  clerks  and  appointees  can  hold  no  longer  than  he  holds 
without  the  consent,  aqquiescenoe  or  appointment  of  his  suc- 
cessor. It  would  indeed  be  an  anomolous  situation  for  the  Legis- 
lature to  authorize  one  officer  to  appoint  for  an  indeterminate 
or  indefinite  period  a  person  as  deputy  or  assistant  and  foist 
that  deputy  upon  his  successor  without  his  consent,  without  his 
approval,  in  face  of  the  fact  that  the  person  might  be  obnoxious 
to  his  successor,  although  subordinate  to  the  officer,  in  the  per- 
formance of  his  duties. 

Furthermore,  it  is  a  grave  question  whether  or  not  the  relator 
in  this  case  would  be  entitled  to  have  a  mandamus  issue  to  require 
the  sheriff  to  issue  to  her  a  certificate  for  her  salary  upon  this 
ground.  It  is  held  in  this  state  that  the  compensation  to  be  paid 
to  an  officer  depends  upon  the  performance  of  the  duties  and  that 
when  no  services  have  been  performed,  no  compensation  can  be 
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paid,  and  thia  regardlcas  of  the  fact  that  the  officer  might  haire 
been  ivady  and  willing  to  perf oim,  but  waa  prerented  from  per- 
forming hia  dntiee  by  a  snpenor  offieer. 

It  waa  held  by  the  Supreme  Court  in  the  caae  of  SieubenmUe 
V.  Cfdp,  38  O.  S.,  18,  the  opinion  annoonced  by  Jndge  Long- 
worth,  that,  a  poliee  offieer  sospended  from  office  by  a  mayor 
of  a  fity  under  authority  granted  to  the  mayor  to  do  ao,  ia  not 
entitled  to  wagea  during  the  period  of  such  anapenaion,  notwith- 
alanding  the  faet  that  council  afterward  declared  the  eanae  of 
snqpension  inanffident    On  page  23  Judge  Longwortii  says: 

"Waa  he  entitled  to  wages  during  this  periodt  (During 
period  of  suapenaiiML) 

''In  Smith  v.  The  Mmyar,  37  N.  Y.,  518,  it  waa  held  that  no 
claim  could  be  brought  for  salaiy  or  perquiaitee  against  a  mu- 
nicipal corporation  covering  any  period  when  the  complainant 
was  not  actually  in  office,  for  the  reason  that  aalary  and  per- 
quisites are  the  reward  of  express  or  implied  service,  and  there- 
fore can  not  apply  to  one  who  could  not  lawfully  perform  such 


''To  this  aztent  the  doctrine  dted  waa  announced  in  Auditor 
T.  Benoitt,  20  Midi..  176;  Shannon  v.  Portsmouth,  58  N.  H.,  183; 
Attorney-General  y.  Davis,  44  Mo.,  131,  and  is  dearly  laid  down 
and  justified  in  the  later  case  of  Westberg  y.  City  of  Kansas,  64 
Mo.,  493.  Indeed,  I  have  been  unable  to  &id  any  caae  in  whidi  a 
contrary  rule  haa  been  upheld.  Offices  are  hdd  in  this  country 
ndther  by  grant  nor  contract,  nor  haa  any  person  a  vested  in- 
terest or  private  right  of  property  in  them.'' 

Our  drcuit  court  in  the  case  of  State,  ex  rA  Cronin,  v.  EAel- 
hy.  Comptroller,  2  C.  C,  468,  approved  and  followed  this  deddon 
of  SteubensviUe  v.  Cutp,  supra.  This  last  caae  was  an  action  in 
mandamus  by  the  relator.  Cronin.  to  require  the  dty  to  x>ay  him 
the  sum  of  $1,500  salary  as  wharfmaster.  Cronin  waa  appointed 
wharfmaster  by  the  dty  coundl.  In  the  spring  of  1885  after 
Cronin 's  appointment,  one  Carson  waa  dected  by  the  people  aa 
wharfmaster.  Cronin  brought  an  action  in  quo  warranto  against 
Carson,  and  the  Supreme  Court  ousted  Carson  and  held  that 
Cronin  was  entitled  to  the  office,  and  reinstated  Cronin  in  the 
office.  Cronin  then  brought  suit  for  the  salaiy  during  the  time 
that  Carson  occupied  the  office  and  the  circuit  court  held  that 
although  Carson  wrongfully  held  the  office,  he  drew  the  salary 
and  Cronin  could  not  recover  from  the  state. 
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So  that  in  the  case  at  bar  I  am  of  the  opinion  that  the  relator, 
not  haying  performed  the  duties  of  jail  matron  since  January  1, 
1911,  is  not  entitled  upon  this  ground  to  a  mandatory  order  di- 
recting tha  sherifiF  to  issue  to  her  a  certificate  for  her  salary. 

Nor  should  a  mandatory  order  be  issued  to  the  sheriff  to  rein- 
state^ the  relator  for  this  reason :  it  appears  that  under  the  section 
of  the  statute  providing  for  the  appointment  of  jail  matrons,  the 
appointment  must  be  approved  by  the  probate  court,  and  the 
compensation  of  the  appointee  as  jail  matron  shall  be  fixed  by 
said  court  at  not  exceeding  $60. 

Now  there  is  a  discretion  vested  in  the  probate  judge  of  the 
county  to  approve  the  relator's  appointment  and  to  fix  her  sal- 
ary, and  it  has  been  universally  held  that  a  writ  af  mandamus 
will  not  lie  to  compel  an  officer  to  perform  an  act  which  is  dis- 
cretionary or  in  which  he  has  a  right  to  exercise  a  discretion. 
It  would  be  useless  to  issue  a  mandatory  order  to  the  sheriff  to 
reinstate  the  relator  in  this  case  unless  the  judge  of  the  probate 
court  could  also  be  compelled  to  approve  her  appointment  and 
fix  her  salary.  It  is  not  sought  in  this  proceeding  to  do  this,  but 
even  if  it  were,  it  has  been  held  in  the  case  of  State,  ex  rel  Smith, 
V.  Robson,  3  N.P.(N.S.),  5,  by  Judge  Allread  of  the  Common 
Pleas  Court  of  Darke  County,  that  a  mandamus  will  not  lie  to 
compel  a  judge  of  the  probate  court  to  approve  the  appointment 
and  fix  the  salary  of  a  jail  matron.  It  was  sought  in  that  case  to 
mandamus  the  judge  of  the  probate  court  to  approve  the  ap- 
pointment made  by  the  sheriff  of  a  jail  matron,  and  to  fix  her 
salary,  upon  the  averment  that  the  probate  judge  of  the  county 
refused  to  approve  her  appointment  or  fix  her  salary.  The 
ground  upon  which  this  decision  rests  is  that  courts  have  no 
authority  in  the  absence  of  the  abuse  of  discretion,  to  control  or 
direct  a  defendant  in  the  exercise  of  a  discretion  confided  in  him 
by  law. 

It  would  seem,  therefore,  that  upon  the  two  latter  grounds  also 
a  mandamus  should  not  issue  in  this  case. 

The  judgment  of  the  court,  therefore,  is  that  the  demurrer  to 
the  petition  will  be  sustained  on  the  ground  that  the  allegations 
thereof  do  not  state  facts  sufficient  in  law  to  constitute  a  cause  of 
action. 
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Common  Pleas  Coart  of  Franklin  Coonty. 

John  A.  Gbay  v.  AiiSSRT  M.  Gibson  bt  au 

Decided,  Febmary  28,  1912. 

Mob9—8iatuU>nf  Remedy  for  Violence  bp.  Limited  to  LyncKinQ-<fowi^ 
ty  Not  Liable  for  Mob  Violence  Within  Municipal  UmitM,  When-- 
'^Correctional  Power^  Not  Synonomoug  with  the  Power  Attempted 
to  be  Exercised  by  Striker*— Words  and  Phrases — Sections  6278, 
6283  and  10213. 

1.  The  statutory  provision  for  recovery  of  damages  by  persons  who 

have  salTered  at  the  hands  of  a  mob  is  limited  to  Injuries,  whether 
fatal  or  otherwise,  suffered  from  a  mob  attempting  to  lynch  an- 
other, and  does  not  embrace  injuries  resulting  from  violence  by 
a  mob  having  no  intent  or  purpose  to  lynch. 

2.  No  legal  responsibility  attaches  to  a  county  for  injuries  resulting 

from  the  violence  of  a  mob  acting  within  the  limits  of  a  munici- 
pality, until  such  a  degree  of  disorder  has  developed  that  the  mayor 
becomes  satisfied  he  can  no  longer  cope  with  the  situation  and 
calls  upon  the  sheriff  to  aid  in  the  suppression  of  said  violence. 

3.  In  an  action  for  recovery  of  damages  caused  by  a  mob,  whether 

broui^t  by  the  injured  person  or  a  third  person,  the  word  "and** 
can  not  be  read  "or"  in  the  phrase  "assaulted  and  lynched"*  as 
used  in  Section  6281. 

4.  The  phrase  "correctional  power,"  as  used  in  the  statutes  relating  to 

mobs,  allies  only  to  acts  of  violence  by  a  mob  against  one  ap- 
prehended tor  committing  a  crime,  and  can  not  be  applied  to  the 
power  ezerdsed  by  a  collection  of  strikers  or  strike  sympathisers 
in  attempting  to  intimidate  or  drive  out  strike  breakers. 


L.  E,  Andrews,  for  _ 

Edward  C.  Turner,  H.  C.  Sherman  and  F.  8.  Ballard,  contra. 

KiNEXAO,  J. 

I  may  say  to  connisel  that  I  spent  the  best  part  of  the  night 
working  on  this  problem,  because  it  is  an  important  question. 

Whenever  a  judge  is  unable  to  satisfy  his  mind  in  preparing 
a  chai^  to  submit  the  case  to  the  jury,  it  is  pretty  clear  that 
under  such  circumstances  there  isn't  anything  to  submit,  and 
it  becomes  the  duty  of  the  judge  then  to  decide  the  matter. 
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.  I  have  reached  the  conclusion  at  a  very  considerable  effort 
m«de  in  studying  the  matter,  that  this  plaintiff  has  no  right  to 
recover,  and,  for  the  purpose  of  making  the  record,  I  will  give 
my  views. 

Plaintiff  alleges  that  the  defendants  are  the  county  commis- 
sioners, and  that  this  action  is  brought  against  the  defendants 
in  their  official  capacity  as  the  board  of  county  commissioners  of 
the  county. 

He  avers  that  on  the  25th  day  of  July,  1910,  while  he  was  in 
the  lawful  and  peaceable  pursuit  of  his  business,  and  being  in 
the  front  yard  of  the  place  of  residence  at  518  West  Broad  street 
in  the  city  of  Columbus,  in  the  county  of  Franklin,  he  was  in- 
jured by  one  or  more  persons  who  were  a  part  of  a  large  collec- 
tion of  people  who  had  previously  assembled  together  in  the  im- 
mediate vicinity  of  said  place  for  an  unlawful  purpose  and  with 
the  intention  of  doing  damage  to  and  of  injuring  certain  people 
whose  names  are  unknown  to  this  plaintiff,  and  who  were  then 
and  there  passing  along  and  upon  the  said  street  in  front  of  the 
above  mentioned  place  of  residence,  and  also  for  the  purpose  of 
doing  damage  to  and  injuring  people  whose  names  are  unknown 
to  this  plaintiff,  who  were  then  and  there  riding  upon  the  cars 
of  the  Columbus  Railway  &  Light  Company,  which  were  passing 
on  the  said  street  in  front  of  the  residence  named  and  which  said 
peopte  so  assembled  together  were  then  and  there  pretending  to 
exercise  correctional  powers  over  said  persons  who  were  so  pass- 
ing along  and  upon  said  street  and  who  were  so  riding  upon  the 
cars  passing  on  the  street,  by  violence,  and  without  authority 
of  law,  and  contrary  to  law. 

It  is  alleged  that  all  of  these  facts  were  well  known  to  the  de- 
fendants, that  is  the  county  commissioners,  and  that  defendants 
neglected  and  failed  to  use  and  employ  the  reasonable  and 
proper  means  at  their  disposal  to  protect  the  plaintiff  from  the 
injury. 

The  question  is  whether  plaintiff  is  entitled  to  maintain  this 
action  upon  the  pleadings  and  the  evidence  offered  in  support 
thereof. 

It  appears  that  about  twenty-five  or  thirty  persons  had  X5ol- 
lected  together  near  a  bill  board  and  near  a  saloon  on  the  op- 
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posite  side  of  the  street  from  where  the  plaintiff  was  sittiiig  out 
in  front  of  the  place  where  he  took  his  meals.  The  evidenee  is 
that  the  plaintiff  was  stmek  on  his  knee  while  sitting  down  at 
the  plaee  stated.  No  one  testified  that  he  saw  the  piece  of  brick 
which  stmck  plaintiff  when  it  was  thrown  or  saw  where  it  came 
from,  or  even  saw  it  at  all  until  after  it  had  stmck  the  plaintiff. 
An  testify  that  it  came  from  the  opposite  side  of  the  street  from 
where  plaintiff  was  ritting,  that  is,  from  the  sooth,  and  that  th^ 
heard  a  crash  in  a  street  car  which  was  moving  along  between 
plaintiff  and  the  crowd  on  the  opposite  side  of  the  street  The 
inference  is  that  because  of  the  pending  strike  and  beeanse  of 
the  operation  of  the  street  cars  dnring  the  said  strike,  that  the 
small  crowd  of  persons  coUected  together  on  the  opposite  side 
of  the  street  from  where  plaintiff  was  sitting  was  antagonistic 
to  the  railway  company  and  to  the  persons  operating  the  car. 
The  evidence  discloses  that  there  were  cries  of  ''scabs"  made  to 
those  mnning  the  car.  There  is  no  positiTc  evidence  that  any 
one  in  this  collection  of  persons  threw  the  piece  of  brick  which 
hit  the  plaintiff.  There  is  only  a  possible  inference  that  snch 
was  the  case. 

The  original  enactment  for  the  sappression  of  mob  violence 
was  no  donbt  designed  to  make  the  eonnty  liable  for  acts  of 
violence  unlawfully  and  intentionally  exerdsed  by  them  against 
the  body  of  the  person  whom  they  intended  to  damage  or  injure. 

The  original  act  provided  that  any  person  assaulted  by  a  mob 
and  suffering  lynching  at  their  hands,  may  recover  damages. 
It  now  reads  "A  person  assaulted  and  lynched  by  a  mob  msy 
recover  from  the  county  in  which  snch  aosault  is  made." 

Th^  statute  provides  that  an  act  of  violence  by  a  mob  upon 
the  body  of  any  person  shall  constitute  a  lynching.  Now  to 
constitute  a  mob.  there  must  either  be  a  purpose  and  intent  of 
the  collection  of  the  people  to  damage  or  injure  someone,  or  there 
must  be  a  pretense  by  a  collection  of  persons  to  exercise  cor- 
rectional power  over  other  persons  by  violence  and  without  an- 
th<nity  of  law  to  give  rise  to  any  liability  in  favor  of  one  as- 
saulted. 

It  is  dear,  therefore,  that  to  give  nse  to  any  liability  on  the 
part  of  the  county,  there  must  be  either  the  intent  to  injure,  or 
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to  exefcise  oorrectional  power  over  persons  by  violence;  and 
lynching  can  only  be  committed  within  the  statate  when  it  is 
accompanied  or  characterized  by  either  one  of  these  purposes 
and  intent. 

The  plaintiff  can  recover  under  Section  6283  only  when  he 
has  suffered  injury  from  a  mob  attempting  to  lynch  another  per- 
son. There  can  be  no  question  about  that.  It  is  the  plain  read- 
ing of  the  language  of  the  statute,  and  lynching  is  defined  in  the 
first  section  of  this  mob  statute.  I  may  say  that  lynching  has 
always  been  understood  to  mean  a  certain  thing,  and  it  has  been 
given  a  qualified  meaning  in  this  statute  in  order  to  cover  cases 
where  the  person  who  is  assaulted  and  attempted  to  be  lynched 
does  not  suffer  death.  In  other  words,  a  recovery  can  be  had 
by  the  third  person  only  when  under  Section  6281  a  person  has 
been  assaulted  and  lynched  by  a  mob  under  such  circumstances 
as  will  give  rise  to  an  action  in  favor  of  such  person  so  assaulted, 
and  not  otherwise,  unless  it  may  be  concluded  that  by  the  terms 
of  Section  6283  he  may  recover  when  a  collection  of  persons  in- 
tending to  damage  or  injure  anyone,  or  when  pretending  to  ex- 
ercise correctional  power  over  other  persons  by  violence  and 
without  authority  of  law,  which  may  be  considered  a  mob,  **are 
attempting  to  lynch  another  person." 

Now  that  statute  giving  a  third  person  a  right  to  recover  is 
peculiar.  He  may  recover  when  anyone  has  been  assaulted  and 
lynched,  or  when  a  mob,  within  the  meaning  of  the  statute,  has 
assembled  and  assaults  a  person,  or  attempts  to  lynch  someone. 
The  limitation  of  the  third  person's  right  of  recovery  seems  to 
be  only  when  such  a  mob  has  merely  attempted  to  lynch  an- 
other person.  Now,  there  isn't  anything  of  that  kind  in  this 
case. 

The  right  of  the  third  party  to  recover  under  Section  6283 
being  dependent  solely  upon  an  attempt  being  made  by  a  mob 
to  lynch  another  person,  such  right  of  action  can  not  be  main- 
tained, unless  there  is  at  least  an  attempt  by  a  mob,  having  '  *  the 
intent  to  damage  or  injure  a  particular  person,"  or  pretending 
to  exercise  correctional  power  over  other  persons  by  violence,  to 
commit  an  act  of  violence  upon  the  body  of  any  person. 
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Chapter  20  of  the  code,  and  that  is  this  mob  statute,  muat  be 
taken  and  considered  together  as  it  was  in  its  original  enactment 
in  order  to  arrive  at  its  correct  meaning. 

As  originally  enacted  April  10,  1896  (92  O.  L.,  132),  it  was 
an  act  for  the  snppression  of  mob  violence,  defining  a  mob,  pre- 
scribing what  constitutes  lynching,  and  affording  a  remedy  to 
any  person  assaulted  by  a  mob  and  suffering  lynching  at  their 
hands  in  favor  of  the  i>er8on  if  merely  injured,  and  in  favor  of 
his  personal  representative  if  death  resulted.  An  amendm^it 
was  made  to  the  law — ^l  have  not  the  exact  date — ^in  93  O.  L.,  162, 
Section  6,  which  gave  a  remedy  to  a  person  suffering  death  or 
injury  from  a  mob  attempting  to  lynch  another  person. 

The  prime  purpose  of  this  enactment  was  to  afford  a  remedy 
for  injuries  from  what  is  commonly  understood  by  lynching. 
And  lynching  being  defined  in  the  statute  as  an  act  by  a  mob 
(it  bemg  neeessary  that  the  mob  shall  have  the  iiitent  and  pur- 
pose prescribed  by  the  act)  inflicting  an  act  of  violence  upon 
the  body  of  any  person,  it  follows  that  to  afford  a  remedy  to  a 
person  claiming  the  right  as  plaintiff  does  in  this  case,  it  must 
appear  that  the  mob  was  attempting  to  lynch  another  person. 
There  is  no  evidence,  of  course,  appearing  in  this  case  warrant- 
ing  any  such  conclusion.  The  th€K>ry  of  this  case  is  an  entirely 
different  one.  The  theory  is  absolutely  foreign,  in  my  judgment 
to  the  purpose  of  this  law.  It  has  no  possible  relation  to  it 
There  is  no  evidence  in  this  case  tending  to  show  an  attempt  at 
an  act  of  violence  by  a  mob,  as  that  term  is  defined  in  the  stat- 
ute, to  commit  an  act  of  violence  upon  the  body  of  anyone. 
Neither  is  there  any  evidence  that  it  was  the  intent  of  the  col- 
lection of  people,  as  disclosed  by  the  evidence,  to  damage  or  in- 
jure any  person.  All  that  we  have  is  some  evidence  of  some 
noise,  as  if  a  piece  of  brick  came  through  the  windows  of  the 
car.  It  may  reasonably  be  inferred  from  that  that  it  might 
have  been  the  purpose  of  some  one  who  did  such  an  act  to  merely 
injure  property  rather  than  it  was  to  injure  any  particular  per- 
son. And,  of  course,  that  would  not  be  within  the  meaning  of 
the  law.  It  is  impossible  to  infer  that  there  was  ev^i  an  at- 
tempt to  commit  an  act  of  lynching,  which  is  the  sole  measure 
of  the  right  of  recovery  under  Section  6283, 


678  FRANKLIN  COUNTY  COMMON  PLBAS. 

Gray  v.  GlbBon  et  al.  (VoL  12  (N.SJ 

The  purpose  of  the  act  is  clearly  disclosed  by  Section  6281, 
providing,  as  it  does,  that  ''a  person  assaulted  and  lynched  may 
recover"  and  so  on.  It  manifestly  contemplates  that  the  assault 
must  be  for  the  purpose  of  lynching.  We  can  not  construe  the 
section  to  read  '^ assaulted  or  lynched"  because  the  statutory, 
provision  10213  authorizing  ''and"  to  be  read  as  ''or,"  does  not 
apply,  and  the  fact  that  some  statutory  rule  of  interpretation 
enabling  that  kind  of  an  interpretation  to  be  given  under  certain 
circumstances,  is  an  indication  of  the  soundness  of  the  rule  that 
you  can  not,  in  the  absence  of  statute,  construe  the  word  "and" 
to  mean  "or,"  and  therefore,  it  must  take  the  combined  acts, 
assaulted  and  lynched,  in  order  to  give  the  right  to  anyone,  be 
it  the  injured  person  or  the  third  person,  to  recover  by  virtue 
of  this  act 

The  fact  that  this  section  makes  the  right  of  recovery  depend- 
ent upon  the  fact  of  assaulting  and  lynching,  discloses  the  pri* 
mary  purpose  of  the  enactment  to  be  to  provide  a  remedy  in 
cases  of  assaults  by  a  mob  with  the  required  intent,  and  result- 
ing in  acts  of  lynching,  causing  serious  injury  or  death,  as  well 
as  to  afford  a  remedy  in  favor  of  a  person  other  than  the  one 
attempted  to  be  lynched  who  has  suffered  death  or  injury  from 
a  mob  while  attempting  to  lynch  another  person. 

There  is  nothing  to  warrant  a  claim  being  made  that  there 
was  a  collection  of  people  pretending  to  exercise  correctional 
power  over  other  persons  by  violence  and  without  authority  of 
law.  If  by  any  stretch  of  imagination  such  a  daim  could  be 
made  in  this  case,  it  would  have  to  rest  upon  the  theory,  that 
the  so-called  mob  of  twenty-flve  or  thirty  persons,  as  disclosed 
by  the  evidence  here,  was  endeavoring  to  exercise  some  corree-* 
tional  power  over  the  "strike  breakers"  who  were  running 
the  cars.  Such  a  view,  however,  is  impossible.  The  "strike 
breakers"  had  a  legal  right  to  do  what  they  were  doing,  and  if 
there  could  have  been  any  purpose  in  the  assemblage  of  persons 
under  the  circumstances  as  shown  here,  toward  those. who  were 
running  the  car,  it  was  rather  to  cause  them  to  desist  in  their 
operation  of  the  cars.  It  was  not  an  endeavor  to  exercise  any 
correctional  powers  over  them  in  the  sense  and  meaninpof  this 
statute. 
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When  anyone  is  in  jail  eharged  with  some  erime,  and  the 
pec^le,  as  we  have  seen  instances  here  in  Ohio,  feel  that  that 
man  ought  to  be  punished  quiekly  and  do  not  want  to  wait  for 
the  eoort  and  jury,  nnd  they  take  it  into  thdr  own  hands  to 
ewreet  him  for  his  deed,  that  comes  within  the  statute.  But 
it  does  not  point  to  anything  like  this.  It  is  as  foreign  as  ean 
be  to  this  Und  of  a  transaction.  The  undoubted  meaning  of  the 
language  of  the  statute  with  respect  to  endeavoring  to  exercise 
scMne  eorreetional  power  over  another  person  is  that  it  is  to  pre- 
scribe a  statutory  penalty  for  acts  of  violoiee  by  a  mob  against 
any  one  who  has  committed  a  crime,  as  if  to  correct  him.  And 
the  purpose  of  the  law  is  to  compel  those  who  are  entrusted  with 
the  duty  on  behalf  of  the  state  and  of  the  municipality  or  county, 
to  perform  their  duty  honestly  and  correctly  in  the  matter  of 
the  enforcement  of  the  law.  And  the  penalty  prescribed  against 
the  county  is  to  set  an  example  to  those  whose  duty  it  is  to  en- 
force the  law,  that  they  must  do  it  at  the  expense  of  the  county 
if  they  faiL 

This  view  finds  support  in  Commiuioners  ▼.  Church,  G2  O.  S., 
318,  on  page  344.  where  Judge  Davis  makes  the  following  state- 
ment: 

''Even  a  criminal,"  he  says,  "has  some  rights  which  ean  not 
be  forfeited."  He  means  by  that,  of  course,  that  the  criminal 
must  have  his  day  in  court;  that  he  should  not  be  lynched. 
''Every  person  who  is  accused  of  a  crime,  is  guaranteed  a  fair 
trial;  and  he  can  not  be  deprived  of  life  and  liberty  without  due 
process  of  law.  The  faith  of  the  body  politic  is  pledged  to  make 
good  the  constitutional  guarantees  to  the  individuaL"  Now 
marik  this  "To  the  counties  and  municipal  corporations  are  dele- 
gated, in  large  measure,  the  duties  of  local  administration. 
Within  their  jurisdiction  they  stand  in  the  place  of  the  state, 
in  enforcing  laws,  and  in  protecting  life,  the  liberty  and  tiie 
property  of  the  citizen.  If  a  large  number  of  t&e  people  of  any 
county  become  imbued  with  the  lynching  spirit,"  or  we  might 
say  with  the  mob  spirit  and  the  riot  spirit,  "or  negligent  and  in- 
different to  the  due  and  orderly  enforcement  of  the  laws,"  and 
we  certainly  had  an  illustration  of  that  during  the  strike^  "so 


680  FRANKLIN  COUNTY  COMMON  PLEAS. 


Gray  v.  Gibson  et  al.  [VoL  12  (N.S.) 


that  lawless  men  act  with  impunity,  then  there  is  no  course  for 
the  state  to  take,  other  than  to  intervene  and  directly  protect 
the  individual,  as  well  as  to  enforce  upon  the  community  the  ob- 
servance of  good  order." 

Now,  in  that  case  from  which  the  quotation  was  just  made, 
the  question  was  the  liability  of  the  county  for  death  caused  by 
the  lynching  of  a  person  confined  in  the  county  jail.  And  the 
court  expressed  the  view  that  the  Constitution  extends  to  the  pro- 
tection of  individuals  and  counties  and  municipal  corporations 
alike.  Now  just  notice  that  The  purpose  of  the  law  is  to  pro- 
tect not  only  the  one  who  is  injured,  but  it  is  also  the  purpose 
to  protect  the  county  and  the  municipality,  and  to  give  neither 
one  a  preference. 

And  this  rule  of  equal  protection  to  all  is  the  undoubted  aim 
of  the  law.  And  we  believe  that  the  construction  which  we 
have  placed  upon  the  law  in  question  is  the  only  one  which  will 
do  equal  justice  as  between  individual,  municipality  and  county. 
We  do  not  believe  that  it  was  the  intention  to  so  extend  the  law 
in  question  by  any  process  of  stretched  construction  as  to  make 
the  county  liable  for  acts  over  whiclr  it  has  not  primary,  immedi- 
ate and  direct  control.  We  do  not  believe  that  the  law  was  de- 
signed to  do  more  than  to  afford  a  remedy  against  the  counly 
when  it  owed  a  direct  and  specific  duty  to  guard  and  protect 
persons  when  the  law  makes  it  its  duty  so  to  do.  When  one 
charged  with  crime  is  in  the  custody  and  control  of  officials  of 
the  county,  this  so-called  mob  law  is  designed  to  compel  the 
county,  through  its  officials,  at  its  peril  to  properly  exercise  its 
duty.  Now  that  is  the  only  purpose  of  that  law.  No  one  ever 
dreamed  of  making  any  other  use  of  that  law  until  these  cases 
were  filed  in  this  county. 

It  seems  to  be  a  monstrous  proposition  to  hold  that  this  law, 
limited  as  we  believe  its  provisions  are  for  the  specific  purposes 
provided  therein,  was  designed  to  make  the  county  legally  re- 
sponsible for  the  neglect  or  failure  of  the  proper  officials  of  a 
municipality  who  are  to  enforce  the  law  and  to  protect  its  citi- 
zens, who  are  primarily  and  specifically  charged  with  the  imme- 
diate duty  of  suppressing  the  violence  of  mobs  or  riots  within 
the  municipality. 
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Now  we  know  Tery  well  that  the  county  never  can  owe  any 
doty  in  case  of  a  mob  or  riot  within  a  mnnieipality,  excepting  as 
is  provided  by  law,  when  the  mayor  of  the  municipality  belieres 
hinuM^lf  nnable  to  cope  with  the  conditions  and  he  acts  under  the 
statute  and  calls  upon  the  sheriff  to  aid  in  Ihe  suppression  of 
violence.  Then,  and  not  until  then,  does  the  county  owe  any 
duty  with  reference  to  that  particular  matto*.  All  of  the  duties 
up  to  that  point  are  imposed  upon  the  mayor  of  the  mumeipaHtyy 
and  that  is  one  of  the  strongest  reasons,  if  we  are  dcmrous  of 
doing  absolute  and  equal  justice  between  the  individual  injured 
and  the  municipality  and  the  county,  why  we  diould  give  the 
ccMistrueticm  to  the  law  which  we  have  here  given. 

For  these  ressons,  gentiemen  of  the  jury,  the  court  win  sus- 
tain the  motion  and  direct  you  to  return  a  verdict  in  favor  of 
the  defendants. 


TMG  AMUMOML 

Oonmioii  Pless  Oonrt  of  HuniltoD  Ommty. 

Stats  op  Ohio,  kx  bez.  the  Vuxaoe  of  Flkasast  Bmoit,  v. 

JOHK  W.  KKfJjgnfAN,  TbKASCBSB  of  the  YuJLkQX  C¥ 

I>ectded.  May  8.  1912. 

JfwUcipal  CarparaiUmM — VaUdUp  of  am  Oriiuamee  DewigmmUmg  Legal 
DepotilUnim — MamdamMM  to  Compel  CompUemee  ^  the  Treeemrer, 

Doubts  as  to  the  vsUdlty  of  an  ordiiuuiee  provldiiia  for  the  deposit  of 
pabUc  funds  In  certain  bnnks  as  legal  depositories  will  be  re- 
motwed  in  tKtor  of  a  treaaorer  objectina  to  compliance  tlierewith, 
and  a  writ  to  eompd  soch  compliance  wiU  be  refoaed  ^Hiere  it 
appeara  that  the  ordinance  was  not  pnblialied  for  Hfteen  dajs»  or 


^In  a  memorandnm  opinion  lUed  on  June  1,  1912,  the  drenlt  cooit 
held: 
'^nder  Sections  i227,  4232  and  4233  of  the  General  Oode  ve  do  not 
think  saflldent  time  had  eiapaed  before  bids  woe  received  tor  the 
deposit  of  the  public  moner  coming  into  the  hands  of  the  vttlage 
\  and  the  JndssMnt  of  the  cooit  belov  is  afirmed.'* 
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the  advertiaement  for  bids  not  made  for  two  weeks,  or  less  tlian 
twenty*nlne  days  elapsed  between  the  passing  of  the  ordinance  and 
the  award. 

Chas,  B.  Smith,  for  plaintifF. 
Bennett  &  Utter,  contra. 

Dickson.  J. , 

The  plamtiff,  as  a  tax-payer,  sues  the  defendant,  the  treasorer 
of  the  village  of  Pleasant  Ridge,  Ohio,  to  compel  him  to  place 
the  public  money  which  he  holds  and  for  which  he  and  his  bonds- 
men are  responsible,  in  certain  banks  as  legal  depositories  in  ac- 
cord with  the  terms  and  conditions  of  a  certain  ordinance.  The 
defendant  demurs  because  the  petition  on  its  face  discloses  that 
the  law  has  not  been  complied  with  as  to  the  times  of  pnbUca- 
tion  of  the  ordinance  and  the  bids,  and  therefore  he  has  no  right 
to  place  the  public  money  which  he  has  as  a  public  official,  in 
those  depositories  designated  by  that  ordinance,  and  that  if  so 
placed  he  and  his  bondsmen  will  not  be  released  for  any  loss 
occasioned  thereby. 

•  When  one  undertakes  with  his  surety  to  handle  money  belong- 
ing to  the  public,  the  law  holds  both  to  a  strict  accountability. 
The  money  must  be  kept  for  the  public  and  returned  to  the  pub- 
lic. The  excuse  of  an  invalid  ordinance  would  not  obtain.  Any 
and  all  doubts  as  to  the  validity  of  the  ordinance  and  its  provi- 
sions should  be  resolved  in  favor  of  such  a  treasurer  and  his 
bondsmen.  There  was  no  need  of  haste  in  passing  the  ordi- 
nance in  question,  and  the  court  is  in  doubt  whether  the  ^'im-^ 
mergency  measure"  clause  is  warranted  in  this  ordinance. 

The  court  is  of  the  opinion  that  the  ordinance  should  have 
been  published  for  fifteen  days,  and  the  advertisement  for  bids 
should  have  been  made  for  two  weeks.  Twenty-nine  days  should 
have  elapsed  between  the  passing  of  the  ordinance  and  the 
award.  The  petition  discloses  that  the  ordinance  was  passed  on 
February  7,  1912,  and  that  bids  were  received  before  February 
the  26th.    The  writ  will  be  refused.' 
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TITLE  TO  RALWAY  RIGHT-OT-WAY. 

Oommon  Pleas  Ooort  of  Lorain  Comity. 

JoGBPH  R  MiLLEB  v.  L.  S.  &  M.  S.  Railwat  Co. 

Decided.  1911. 

RaUwapM — Agreewient  far  Vte  of  a  Rtghtrof-way  Ripetu  Into  Title 
Thereto,  When — Breach  of  Agreement  ae  to  Manner  of  UMe  of 
RighPof-wty  Will  Not  he  Enjoined,  When. 

1.  A  contract  releasing  to  a  railway  oomiiany  a  riglit-of-way  acroM 

certain  lands  does  not  operate  to  convey  the  title  to  «dd  strip, 
where  not  ezecated  and  acknowledged  in  accordance  with  the 
laws  then  in  tome  for  conTeyance  of  real  estate;  bat  the  sab- 
seqnent  construction  of  the  road  and  its  use  along  said  rii^t- 
of-way  entitles  the  railway  company  to  a  conTeyahce  <^  the  said 
strip  of  land  for  said  purpose. 

2.  As  agalniit  a  subsequent  grantee  of  the  lands  croased  by  the  ri^t* 

of-way  the  railway  company  is  the  owner  of  the  strip,  notwithstand- 
ing the  deed  to  said  grantee  contained  no  reference  thereto. 
S.  A  railway  company  which  has  sgreed  for  a  yaluaMe  considerati<« 
not  to  locate  a  track  in  a  certain  manner  on  its  ri|^tof-way,  and 
subsequently  finds  it  necessary  to  disregard  this  sgreement  in 
order  to  properly  discharge  its  duty  to  the  puUic,  will  not  be 
enjoined  sgainst  a  breach  of  its  sgreement,  but  the  owner  <^  the 
land  will  be  remanded  to  a  suit  for  the  damages  growing  out  of 
the  breach. 

D.  J.  and  D.  F.  Nye,  for  plaintiff. 

E.  0.,  H.  C.  and  T,  C.  Johnson,  contra. 

Washbusm,  J. 

On  the  17th  day  of  June,  1851,  Frederick  Onstine  waa  the 
owner  of  lands  in  Lot  No.  3  in  the  township  of  Amherst,  Ijorain 
county,  Ohio,  npon  which  he  then  resided,  and  on  that  day  he 
executed  the  following  release  or  contract  : 

**Prom  P.  Onstine  of  Amherst,  Lorain  C5o.,  O.,  to  the  Junction 
Bailroad  Company.  Know  all  men  by  these  presents,  that  I, 
Frederick  Onstine,  in  consideration  of  three  hundred  doUara, 
hereby  grant  to  the  Junction  Bailroad  Company,  and  its  aaaigna, 
the  right  of  using  a  strip  of  land,  not  exeee<^g  one  hundred  feet 
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wide,  on  and  over  the  lots  described  below,  for  a  railroad;  and 
the  privilege  of  entering  on  said  lots  below  described,  to  survey, 
construct  and  repair  and  use  said  railroad ;  and  I  hereby  release 
to  said  company  all  damages  which  have  or  may  accrue  herein. 
The  lots  intended  are  the  following,  viz :  Lot  No.  3  in  the  town- 
ship of  Amherst,  and  bein^  the  farm  on  which  I  reside,  and  the 
twenty-eight  acre  lot  joining  Judge  Harris'  land  in  said  Am- 
herst 

' '  In  Witness  of  Which,  I  set  my  name  and  seal  this  17th  day 
of  June,  1851. 

''(Signed)     Fbedebick  Onstinb. 

**In  presence  of  E.  DeWitt. 

**  Received  of  E.  DeWitt,  treasurer  of  the  Junction  Railroad 
Company  three  hundred  dollars,  being  in  full  for  the  within  re- 
lease.   March  15,  1852. 

*  *  ( Signed )     Frederick  Onstinb.  ' ' 

Said  contract  was  not  acknowledged  before  any  officer  and 
has  never  been  recorded  in  the  records  of  the  county. 

In  pursuance  of  said  writing  the  railway  company  named 
therein  soon  thereafter  entered  upon  the  land  and  constructed 
and  has  ever  since  operated  its  railway  across  the  lands  of  said 
Frederick  Onstine  in  Lot  No.  3  in  said  township.  Said  contract 
or  release,  although  it  purported  to  ** grant"  the  right-of-way  to 
the  railway  company,  did  not  operate  to  convey  the  right-of-way 
to  the  railway  company  for  the  reason  that  it  was  not  executed 
and  acknowledged  as  required  by  the  laws  then  in  force  for  the 
conveyance  of  real  estate.  But  the  subsequent  construction  and 
operation  of  the  railway  on  such  right-of-way  in  equity  entitled 
said  railway  company  to  a  conveyance  of  said  right-of-way  for 
railway  purposes. 

On  November  26,  1853,  Frederick  Onstine  conveyed  to  James 
F.  Clark  the  premises  through  which  said  railroad  had  been  con- 
structed in  Lot  No.  3  and  in  that  deed  is  the  following,  as  a  part 
of  the  description  of  the  premises  conveyed,  to-wit:  reserving 
and  excepting  the  land  heretofore  conveyed  to  the  Junction 
Railroad  Company. 

On  April  23d,  1857,  James  F.  Clark  deeded  said  land  to  Henry 
E.  Werner.  Said  deed  containing  the  following  language,  as  a 
part  of  the  description  of  the  premises  conveyed,  to-wit;  reaerv- 
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iiig  and  excepting,  however,  the  land  heretofore  conveyed  to  the 
Jnnction  Railroad  Company  by  Frederick  Onstine. 

On  September  7th,  1867,  said  Henry  E.  Werner  conveyed  said 
premises  to  the  plaintiff,  Joseph  B.  Miller ;  said  last  named  deed 
containing  no  reservation  in  reference  to  or  mention  of  said  rail- 
way. 

Said  railway  was  then  in  operation  across  this  land  and  had 
been  in  operation  for  twelve  years,  and  all  tiie  rights  of  said 
Jnnction  Railroad  Company  have  been  succeeded  to  by  the  de- 
fendant railroad  company;  and  said  railroad  has  been  in  con- 
tinnous  operation  across  this  land  since  1852. 

The  plaintiff.  Miller,  knew  when  he  purchased  said  land  that 
the  railway  company  was  and  had  been  for  a  number  of  years  in 
possession  of  said  right-of-way.  using  the  same  in  the  operation 
of  its  railway  and  claiming  the  right  to  so  use  it,  and  he  was 
charged  with  constructive  knowledge  of  and  wsa  bound  by  the 
reservations  in  reference  to  said  right-of-way  contained  in  the 
deeds  of  his  predecessors  in  title.  Under  such  circumstances,  as 
i&gainst  Miller,  the  plaintiff,  the  railway  company  was  the  owner 
of  such  rightK)f-way  (41  O.  S.,  382). 

Neither  is  it  true,  as  claimed  by  the  plaintiff,  that  the  legal 
title  is  in  him.  No  one  conveyed  this  legal  title  to  him  who  ever 
had  the  legal  title.  Frederick  Onstine,  the  common  source  of 
title,  never  attempted  to  convey  this  right-of-way  except  as  he 
attempted  to  convey  it  to  the  railway  company,  and  in  his  deed 
to  Miller's  predecessor  in  title  he  expressly  excepts  and  reserves 
the  right-of-way  from  the  operation  of  his  conveyance.  Hence, 
not  even  the  legal  title  is  in  Miller.  But  if  it  was  in  Miller  the 
railway  company  has  that  which  for  all  railway  purposes  is  the 
same  as  the  fee  simple  title — that  is  all  the  railway  company  can 
acquire,  even  by  condemnation  proceedings  or  purchase — ^the 
right  to  use  the  property  for  railway  purposes. 

The  dwelling  house  of  Miller  upon  said  premises  was  situated 
north  of  and  close  to  the  railway  right-of-way.  Miller  owning 
the  land  both  sides  of  the  railroad,  using  a  farm  crossing  to  get 
from  his  dwelling  to  the  highway  on  the  south. 

In  1879  the  railway  company  purchased  of  Miller  a  strip  of 
land  for  additional  right-of-way  on  the  south  side  of  fte  origi- 
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nal  right-of-way.  and  in  the  deed  which  Miller  executed  and  de- 
livered to  the  railway  company  of  such  additional  right-of-way 
and  by  which  Miller  recognized  the  railway  company  as  the 
owner  of  said  original  right-of-way,  was  the  following  provision: 

'*Tt  is  also  stipulated  and  agreed  between  the  parties  hereto 
as  a  part  of  the  consideration  for  this  conveyance  •  •  •  Sec- 
ond, that  there  shall  be  no  tracks  north  of  the  present  tracks  in 
front  of  Miller's  house  while  said  house  is  occupied  as  a  dwelling 
except  fiis  may  be  necessary  in  the  work  of  excavation  for  the 
change  of  grade.  •  •  •  Sixth,  that  the  sod  on  the  right-of- 
way  between  Miller's  house  and  the  tracks  shall  not  be  removed 
by  said  company  except  as  much  as  may  be  necessary  in  excava- 
ting for  the  change  of  grade  and  after  the  same  is  completed  said 
company  shall  restore  the  cut  to  uniform  slope  and  leave  the 
banks  in  as  good  condition  as  may  be,  considering  the  nature  of 
the  work  done.** 

Said  conditions  or  restrictions  do  not  relate  to  the  property 
conveyed  by  the  deed  in  which  they  are  found,  but  to  the  use  to 
be  made  by  the  railroad  company  of  its  original  right-of-way 
north  of  its  tracks  and  between  its  north  track  and  Miller's 
house.  This  action  is  brought  to  enjoin  the  defendant  from 
eonstructing  and  using  tracks  upon  that  part  of  its  original 
right-of-way  mentioned  above. 

The  defendant  admits  its  intention  to  do  so  unless  prevented 
by  the  court,  and  by  proof  has  satisfied  the  court  that  to  prop- 
erly discharge  ita  duty  to  the  public  it  is  necessary  to  use  for 
tracfeige  purposes  that  part  of  this  original  right-of-way  which 
it  agreed  by  accepting  said  deed  not  to  so  use.  The  question  for 
determination  is,  should  a  court  of  equity  enjoin  the  defendant 
from  80  using  its  right-of-way  or  leave  the  plaintiff  to  his  remedy 
for  damages  for  the  breach  of  said  contract? 

It  is  well  settled  that  where  a  railway  company  is  about  to 
take  an  easement  or  interest  in  land,  the  property  of  another,  a 
■court  of  equity  will  enjoin  it  from  taking  such  property  until 
it  has  acquired  the  right  to  do  so  either  by  condemnation  pro- 
ceedings or  purchase  from  the  owner,  for  the  reason  tiiat  the 
'Constitution  of  the  state  provides  that  such  property  can  not  be 
taken  without  'first  making  compensation  therefor. 
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It  18  equally  weU  settled  that  equity  will  not  enjoin  the  breach 
of  a  eontraet  where  there  is  an  adequate  remedy  in  damagea  for 
aneh  a  breadL 

If  the  eontraet  here  in  question  granted  to  the  plaintiff  IQler, 
an  easement  or  property  ri^t  in  the  original  rightof-way  of 
the  defendant  company,  then  the  defendant  is  about  to  take  flie 
plaintiff's  property  and  it  should  be  enjoined  from  doing  so 
until  it  has  acquired  the  property  by  eondemnation  proceedings 
or  purchase  from  Mr.  Miller.  If  the  pluntifl.  ^filler,  did  not 
aequire  an  easement  or  property  right  by  said  contract,  fhen  he 
has  an  adequate  remedy  in  damages  for  a  breadi  of  said  eontraet 
and  no  injunction  should  be  granted.  ^  ^ 

It  should  be  remembered  that  this  agreemoit,  so  far  as  this 
case  is  concerned^  did  not  refer  to  flie  use  to  be  made  of  the  land 
oonv^ed  by  the  deed  containing  the  agreement,  nor  did  it  refer 
to  the  use  to  be  madp  of  any  land  of  the  grantor  named  in  the 
deed;  consequently  no  easement  or  ri^t  in  the  property  eon- 
▼eyed  was  resenred.  that  is.  no  easement  or  property  right  was 
created  hy  reservation.  If  the  plaintiff,  ^filler,  acquired  an 
easement  or  rig^t  in  the  original  right-of-way  of  the  defendant 
whidi  was  not  the  subject  of  the  couTeyance  he  did  so  by  virtue 
of  an  agreement,  and  the  fact  that  the  agreement  is  a  part  of 
the  deed  does  not  affect  the  question  of  the  creation  of  such 
easement  or  rig^t. 

An  easement  or  right  in  real  property  can  be  acquired  by  pre- 
scription, reservation  in  a  deed,  or  by  grant  or  agreement,  lliat 
no  such  easement  or  right  was  created  by  prescription  or  reser- 
vafion  is  apparent  tn-^Braxaoppf  consequently  the  claim  of  plaint- 
iff is  based  upon  the  agreement  contained  in  said  deed. 

Did  said  agreement  create  an  easement  in  the  right-of-way  of 
the  defendant  f  The  statute  then  and  now  in  force  (8620,  Gen- 
eral Code"^  provides  that: 

"Xo  lease,  estate  or  interest,  either  of  freehold  or  term  of 
years,  or  any  uncertain  interest  of.  in  pr  out  of  lands,  tenements 
or  hereditaments,  shall  be  assigned,  or  granted  except  hy  deed 
or  note  in  writing,  signed  by  the  parties  so  assigning  and  grant- 
ing the  same." 
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The  agreement  in  question  was  not  signed  by  the  railway  com- 
pany, and  hence  it  did  not  convey  to  the  plaintiff  an  easement 
or  interest  or  property  right  in  the  right-of-way  of  the  defehd- 
ant  (79  0.  S.,  124;  17  Supreme  Court  Rep.,  147,  last  paragriph 
of  opinion  on  page  154;  see  also  as  bearing  somewhat  on  these 
principles  72  0.  S.,  272,  and  79  0.  S.,  279). 

I  doubt  very  much  whether  this  agreement  was  for  land  or  an 
interest  in  land  so  that  if  it  had  been  signed  by  the  defendant 
it  would  have  conveyed  any  interest  in  the  land  to  Mr.  Miller. 
(See  on  this  phase  of  the  case,  6  Ohio  Circuit  Decisions,  page 
43.)  But  if  it  Was  for  an  interest  in  land  it  was  not  executed 
so  as  to  convey  any  interest  in  the  right-of-way. 

The  language  contained  in  the  deed  in  question  in  this  case 
amounted  to  simply  an  agreement  by  the  defendant  for  a  valu- 
able consideration  not  to  use  a  certain  part  of  its  property  in  a 
certain  way  and  the  remedy  for  a  breach  of  such  an  agreement 
is  a  suit  for  damages,  which  appears  to  the  court  to  be  adequate. 

It  follows  that  plaintiff's  petition,  which  seeks  to  enjoin  a 
breach  of  said  contract,  should  be  dismissed.  It  is  unnecessary 
to  pass  upon  the  claim  of  the  defendant  that  said  agreement  is 
void  for  the  reason  that  it  is  against  public  policy  to  permit  a 
railway  company  to  contract  with  an  individual  that  it  will  not 
use  its  property  to  serve  the  public  when  the  public  demands 
such  service. 
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ABUTTING  OWNER— 

Not  entitled  to  damages  from 
the  blocking  of  a  street  with  a 
railway  embankment,  made  necefr> 
sary  by  the  elimination  of  a  grade 
croosing,  where  the  same  incon- 
venience is  suffered,  though  per- 
haps in  a  lees  degree,  by  the  gen- 
eral pnUic.    81. 

ACCORD  AND  gATISFACTION— 

A  contract  embodied  in  ah  ac- 
cord and  satisfaction  can  not  be 
varied  by  parol  testimony.    641. 

Acceptance  of  a  voucher  in  full 
of  royalties  due  under  a  coal  min- 
ing lease  is  a  bar  to  an  action  for 
recovery  of  a  balance  claimed  to 
be  still  due.     641. 

ACTIONS— 

The  naming  of  a  defendant  by 
his  initial  defeats  a  lien  on  the 
transcript  of  tl^  judgment  secured 
in  such  action,  when.    605. 

ACCOUNTING— 

Method  of  accounting  for  profits 
arising  from  an  alleged  infringe- 
ment of  a  trade  name.    113. 

An  action  for  an  accounting, 
brought  by  the  representative  of 
a  deceased  partner  against  the  sur- 
viving partner,  is  not  estopped  by 
the  fact  that  the  assignee  of  the 
partnership  was  ordered  by  the 
probate  court  to  turn  over  the 
property  of  the  partnership  to  the 
surviving  partner  for  the  purpose 
of  liquidating  the  firm  debts.    609. 

ADMINISTRATOR— 

In  a  proceeding  to  sell  real  es- 
tate to  pay  debts  the  probate  court 


is  without  jurisdiction  to  deter- 
mine the  rights  of  judgment  cred- 
itors in  land  claimed  by  the  widow 
by  virtue  of  a  lost  deed  which  she 
caused  to  be  restored  after  her 
husband's  death;  such  creditors 
should  go  into  the  common  pleas 
court  and  ask  to  have  the  deed  set 
aside  and  the  land  sold  to  satisfy 
their  claims.    19. 


sell  corporate  stock 
price  is  within  the 
of  the  statute;  de- 
be  made  by  the  cor- 
a  certified  copy  of 
sale  as  a  condition 
a    transfer    of    the 


An  order  to 
at  the  market 
requirements 
mand  can  not 
poration   for 
the  order  for 
precedent    to 
Ftock.    86. 

It  is  the  duty  of  the  probate 
court  to  appoint  the  accredited 
representative  of  the  Austro-Hun- 
garian  Govemmoit  as  adminis- 
trator of  the  estate  of  a  deceased 
citiien  of  the  Austro-Hungary 
Monarchy,  when.    107. 

Right  of  appointment  of  admin- 
istrator where  treaty  provisions 
apply.     107. 

rn  an  action  by  the  adminis- 
tratcH-  of  a  deceased  partner  for  an 
accounting  of  partnership  proper- 
ty by  the  surviving  partner,  the 
right  of  the  plaintiff  to  maintain 
the  action  can  not  be  raised.    609. 

AGENCY— 

Where  an  agent  makes  a  pur- 
chase for  his  principal  at  an 
agreed  compensation  and  after- 
ward refuses  to  recognize  tlie  in- 
terest of  his  iHincipal  in  the  con- 
tract, a  constructive  trust  is  cre- 
ated in  the  property  in  favor  of 
the  prinoipaL    177. 
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In  such  a  case  the  personB  with 
whom  the  agent  negotiated  for  the 
property  are  proper  parties  to  an 
action  by  the  principal  for  com- 
pletion of  the  contract  and  a  rec- 
ognition of  his  rights  therein; 
upon  tender  of  the  amount  re- 
maining due  under  the  contract, 
the  principal  is  entitled  to  an  in- 
junction against  transfer  of  the 
property  to  the  agent    177. 

ADVERSE  POSSESSION— 

The  right  to  obstruct  a  highway 
with  supports  of  an  overhead  rail- 
way bridge  can  not  be  acquired  by 
adverse  possession.    129. 

AFFIDAVIT— 

Sufficiency  of,  where  in  support 
of  an  attachment  on  a  claim  for 
necessaries,  directed  against  more 
than  ten  per  cent,  of  the  earnings 
of  the  defendant  for  services  ren- 
dered within  three  months.    518. 

ALIBI— 

Where  a  charge  of  murder  in 
the  first  degree  is  based  on  par- 
ticipating in  a  lynching  or  riot,  an 
application  for  bail  should  be  de- 
nied one  whose  defense  is  an  alibi. 
395. 

ANIMALS— 

Constitutionality  of  the  Ohio  act 
for  prevention  of  cruelty  to  ani- 
mals.   625. 

The  discretion  of  officers  and 
agents  of  a  humane  society  in  de- 
termining that  the  reloading  of 
crippled  live  stock  in  transit, 
which  has  been  unloaded  for  rest, 
feed  and  water,  and  the  loading  of 
such  live  stock  in  cars  containing 
the  carcasses  of  dead  animals,  con- 
stitutes cruelty,  will  not  be  inter- 
fered with  by  a  court  of  equity  on 
complaint  of  live  stock  commis- 
sion men.    625. 

APPEAL— 

Lies  against  a  violation  of  con- 
stitutional rights  in  the  matter  of 
taxation.    93. 

Where  such  rights  have  been 
violated  by  the  Tax  Commission 


of  Ohio  and  the  plaintiff  is  a  rail- 
way company,  the  action  would  be 
directed  against  the  Secretary  of 
State  to  enjoin  him  from  cancel- 
ling the  plaintiff's  articles  of  in- 
corporation for  refusal  to  pay 
taxes  assessed,  or  against  the  State 
Treasurer  for  recovery  of  taxes 
illegally  paid.    93. 

An  appeal  does  not  lie  tjo  the  dis- 
missal ot  a  cause  on  the  ground 
that  the  court  is  without  jurisdic- 
tion over  the  person  of  the  defend- 
ant.   111. 

A  non-resident  plaintiff  appeal- 
ing from  a  justice  of  the  peace  to 
the  common  pleas  may  be  required 
to  give  security  for  costs,  notwith- 
standing the  judgment  below  was 
in  his  favor.    362. 

ASSESSMENTS— 

The  act  (101  O.  Ij.,  134),  amend- 
ing Section  3812,  G.  C,  requires 
the  third  method  of  assessing 
property  for  improvements  to  be 
made  by  the  "front  foot,"  and  a 
lot  will  be  regarded  as  fronting 
breadthwise  on  the  improvement 
and  will  be  assessed  for  the  num- 
ber of  feet  on  the  improvement 
that  it  would  have  in  such  case 
and  no  more.    364. 

ASSIGNMENT— 

Of  interest  in  an  option  to  pur- 
chase land;  property  sold  to  an- 
other than  the  assignee  and  the 
owner  of  the  fee  refused  to  accept 
the  purchase  price.    538. 

ASSUMED  RISK— 

A  workman  employed  in  taking 
down  a  wall  can  not  be  held  to 
have  assumed  the  risk  arising 
from   a   defective   derrick,   when. 

7. 

ATTACHMENT— 

An  affidavit  in  support  of  an  at- 
tachment on  a  claim  for  neces- 
saries, where  directed  against 
more  than  ten  per  cent,  of  the  per- 
sonal earnings  of  the  defendant 
due  for  services  rendered  within 
three  months,  is  insufficient  when 
it  is  not  alleged  that  the  defend- 
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ant  is  not  the  head  or  sapport  of 
a  familj  or  in  good  Caith  the  sup- 
port of  a  widowed  mother.    518. 

A  married  man,  living  apart 
from  his  family  and  not  support- 
ing than,  is  not  entitled  to  the 
benefit  of  the  statute  exempting 
ninety  per  cenL  of  his  earnings 
from  attachmenL    518. 

ATTORNEY  AND  CLnSNT— 

Where  an  attorney  is  employed 
at  a  fixed  compensation,  the  em- 
ployment must  be  regarded  as  un- 
der an  express  contract,  and  the 
fact  that  the  duties  imposed  were 
subsequently  largely  increased  by 
legislation  such  additional  aenr- 
ice  can  not  be  excepted  therefrom. 
353. 

The  conferring  of  authority  to 
practice  law  is  a  Judicial  act:  the 
General  Assembly  may  enact 
laws  prescribing  the  qualifications 
neoesaary  for  admission  to  the  bar 
and  may  proTide  for  disbarment 
for  certain  offenses  upon  satisfac- 
tory proof;  but  it  is  without  au- 
thority to  admit  one  to  the  priv- 
ileges of  an  attorney,  and  an  at- 
tempt so  to  do  is  Toid  and  without 
legal  effect.    273. 

An  order  of  disbarment  in  the 
Supreme  Court,  based  upon  inher- 
ent power  and  not  on  legislatiTe 
authority,  is  not  controlled  by  the 
statute  applicable  to  disbarment, 
and  therefore  does  not  operate  in 
any  other  court.    497. 

Constitutionality  of  the  statute 
for  relief  of  Charles  A.  Thatcher 
from  an  order  of  disbarment  by 
the  Supreme  Court:  why  the  dia- 
cretion  of  the  lower  courts  should 
be  controlled  thereby.    497. 

Inherent  power  of  the  courts 
with  reference  to  disbarment  497. 

AUTOMOBILES— 
See  MoTOB  Vehicles. 


BAIL— 

An  application  for  bail  by  one 
who  is  under  indictment  for  mur- 


der in  the  first  degree  Is  addressed 
to  the  sound  leeal  discretion  of 
the  court,  with  the  presumption 
against  isdmission  to  bail,  and  the 
burden  is  upon  the  applicant  to 
show  that  the  proof  is  not  evident 
or  the  presumption  of  guilt  strong; 
and  the  application  should  be  de- 
nied unless  the  showing  Is  such  as 
would  require  the  court  to  set 
aside  a  conviction  if  secured  on 
the  evidence  then  presented.    395. 

That  the  accused  has  been  long 
in  jail,  or  that  the  grand  jury 
indicted  him  on  insufilcient  evi- 
dence, or  that  there  are  matters 
of  defense,  are  not  considerations 
which  will  move  a  court  to  grant 
an  application  for  bail  where  the 
charge  is  murder  in  the  first  de> 
gree.     395. 

Wh«%  a  charge  of  murder  In 
the  first  degree  is  based  on  alleged 
Itarticipation  in  rioting  or  lynch- 
ing, the  defense  of  an  alibi,  even  if 
established  beyond  peradventure, 
could  not  be  considered  on  applica- 
tion for  bail.     395. 

BAKERIES^ 

The  prohibition  against  the  lo- 
cation of  bakeries  in  cellars  or 
basements  (Section  1012,  G.  C), 
is  a  constitutional  and  enforcible 
statutory  provision.    545. 

BANKS  AND  BANKING— 

Where  money  on  deposit  has 
t*een  paid  by  a  bank  to  the  wrong 
person  the  question  whether  the 
hank  is  relieved  from  liability  for 
the  error  on  the  ground  that  it 
exercised  reasonable  care  is  one 
for  the  jury.     159. 

Unusual  care  required  on  the 
part  of  a  bank  in  paying  money 
on  account  of  a  depositor  who 
signs  by  'liia  mark.'*    159. 

BLACKSMITH  SHOP— 

As  to  the  granting  of  a  permit 
for  the  erection  of  a  building  in  a 
residence  district  of  Cincinnati  to 
be  used  as  a  blacksmith  shop; 
elimination  of  objectionable  fea- 
tures by  modem  methods.    523. 
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BOND  (Surety)— 

As  to  liability  of  sureties  for 
state  funds  deposited  In  bank — see 
Sureties. 

What  avennents  must  be  made 
in  an  action  on  a  contract  of  in- 
demnity which  stipulates  how  no- 
tice of  default  shall  be  brought 
home  to  the  surety.    158. 

Action  on  the  bond  of  a  probate 
Judge  and  his  successors  on  ac- 
count of  a  shortage  in  the  funds  of 
the  court,  due  to  the  failure  of  the 
bank  in  which  they  were  de- 
posited.   171. 

BUILDING— 

The  control  of  council  over  the 
erection  of  buildings  Is  limited  to 
the  material  used  and  the  plan 
and  method  of  construction;  a 
permit  to  erect  a  building  of  law- 
ful material  and  construction  can 
not  be  refused  on  the  ground  of 
the  intended  improper  use  of  the 
building.     523. 

BUILDING  CONTRACT— 

The  rule  that  a  written  obliga- 
tion can  be  reformed  enly  on  clear 
and  convincing  evidence  is  satis- 
fled  in  the  case  of  a  building  con- 
tract, wlien.    33. 

Liability  of  owner  to  sub-con- 
tractor where  the  principal  con- 
tractor was  paid  prematurely;  ad- 
vance payment  treated  as  in  col- 
lusion and  fraudulent.    217. 

BURDEN  OP  proof- 
As  to  the  sufficiency  of  a  peti- 
tion to  prohibit  the  sale  of  intoxi- 
cating liquors  in  a  residence  dis- 
trict and  as  to  fraud  in  securing 
signatures.    449. 

On  application  for  bail  by  one 
charged  with  murder  in  the  first 
degree,  the  burden  is  on  t&e  ap- 
plicant to  show  that  the  proof 
against  him  is  not  evident  or  the 
presumption  of  guilt  strong.     395. 

BURIAL— 

And  disposal  of  the  remains  of 
the  dead — see  C^mation. 


BURNS  law- 
Is   primarily  applicable   to   ex- 
penditures derived  from  the  gen- 
eral  revenue  powers  of  the  mu- 
nicipality.   633. 

A  certificate  is  not  required 
where  a  specific  power  has  been 
conferred  upon  a  municipality  for 
a  specific  purpose  with  a  specific 
provision  for  payment  of  the  ex- 
penditure involved  in  the  exercise 
of  such  power.     633. 


CHRISTIAN    SCIENCES— 

Where  the  cause  of  strained  re- 
lations between  husband  and  wife 
are  due  to  the  adoption  by  the  lat- 
ter of  the  Christian  Science  faith, 
she  will  not  be  granted  a  decree  of 
divorce  on  the  ground  of  gross 
neglect  of  duty.    601. 

CIVIL  RIGHTS— 

Public  accommodations  do  not 
necessarily  make  a  public  place, 
and  service  may  be  refused  with- 
out regard  to  color,  nationality,  re- 
ligion or  station  in  life;  character 
of  business  in  which  such  discrim- 
ination may  not  be  exercised.  329. 

An  action  for  damages  will  not 
lie  under  the  civil  rights  statute 
for  refusal  to  serve  a  colored  man 
a  glass  of  soda  from  a  soda  foun- 
tain maintained  by  the  defendant 
in  a  candy  store.     329. 

CIVIL  service- 
As  to  the  raising  or  lowering  of 
salaries  of  policemen  or  firemen 
appointed  under  the  merit  system. 
369  and  419. 

CLASSIFICATION- 

The  classification  of  money  len- 
ders, made  in  102  O.  L,  469,  is  a 
proper  classification.    441. 

Of  cellars  and  basements  in  the 
act  regulating  the  location  of  bak- 
eries.   545. 

CONDITIONS— 
Precedent  and  subsequent.    158. 


CONSTITUTIONAL  I^W— 

A  statute  whldi  oonfen  npoD 
the  one  named  thtfein  the  pitr- 
ilege  of  practlcinir  Iaw  is  an  at- 
tempt on  the  part  of  the  Lesisfai- 
tnre  to  perform  a  judicial  act,  and 
is  unoonstitntional  and  without 
eflBct.    273. 

The  act  of  April  18.  1911  (102  O. 
L^  84),  is  an  aasomption  <^  indi- 
cia] power  and  is  imoonstitntionaL 
273. 

As  to  the  Talidity  of  an  ordi- 
nance  wliich  impairs  omtract  ob- 
ligations theretofore  altered  into. 
321. 

It  is  probable  that  contracts  en- 
tered into  in  good  Cslth  hj  a  mn- 
nidpafity  prior  to  the  enactment 
of  the  Smith  one  per  cent,  law 
would  be  protected  b7  oonstitn- 
tlonal  gnarantfes  against  impair- 
ment bj  limitations  on  the  taxing 
power.     120. 

Municipalities  are  without  an- 
thoritj  to  control  the  ccAection 
and  reduction  of  ulanghfcrhonae 
offal  and  other  articles  of  a  sani- 
tary character  without  oompoisa- 
lion  to  the  owners,  imleas  such 
articles  are  mixed  with  garbage 
and  other  matter  which  is  noxious 
and  dangerous  to  health  and  life. 
221. 

Section  12943,  G.  C,  which  sub- 
jects an  employer  or  his  agent  to 
criminal  prosecution  for  prerent- 
ing  employes  from  joining  or  be- 
longing to  a  lawful  labor  organisa- 
tion, or  for  coercing  or  attempting 
to  coerce  by  discharging  or  at- 
tempting to  discharge  them  be- 
cause of  their  connection  with 
such  organisation,  does  not  con- 
trayene  omstitntional  guaranties, 
but  is  a  valid  ererdae  of  legisia- 
tire  power    401. 

The  act  licensing  money  lenders 
(102  O.  U,  469)  is  not  rendered  in- 
Talid  by  reason  of  the  exemption 
therefrom  of  banks  and  building 
associations,  nor  by  the  restriction 
which  it  places  upon  the  ri|^  of 
a  married  man  to  borrow  money 
without  his  wifle  joining  therein. 
441. 


The  act  relatini:  to  the  . 
tion  of  the  health  of  females  em- 
ployed  in  manufacturing,  mercan- 
tile and  other  eatabUshmtfits  (102 
O.  U,  488),  is  not  in  derogation  of 
the  omstitutional  right  of  free- 
dom of  contract,  nor  is  the  classi- 
ilcation  arbitrary  or  the  exemp- 
tion unreasonable  which  is  therein 
established,  but  the  act  is  justi- 
fied on  the  ground  of  public 
health,  morals  and  the  general 
welfare,  and  is  valid  and  enford- 
ble.    1. 

Section  2915-1,  G.  C,  proTidin^ 
for  the  appcHutment  of  a  secret 
service  ofllcer  by  the  prosecuting 
attorney,  is  inoperative  and  void, 
and  repealed  Section  1541  remains 
In  force.     13. 

The  Ohio  statute  for  preventicm 
of  crudty  to  anhnali  in  respects 
other  than  those  covered  by  the 
federal  twenty-el^t  hour  live 
stock  shipment  law  is  constitu- 
tional and  enfcrcibleL    €25. 

The  provision  of  Section  1012, 
G..  (X,  prohibiting  the  use  of  cel- 
lars or  basements  fior  bakeries  is 
a  ressonable  exercise  of  the  police 
power  of  the  state  and  is  not  ren- 
dered imconstitutional  by  reason 
of  its  application  to  bakeries  so  lo- 
cated prior  to  the  enactment  of 
this  particular  provision.    545. 

Legislation  bavin?  a  prospective 
and  retrospective  application.  545. 

Measures  for  promotion  of  sani- 
tation and  public  health.    545. 

The  provision  of  Section  2508, 
providing  for  the  pnbUcatimi  of 
the  annual  report  of  the  coimty 
commissioners  in  a  newspaper 
published  In  the  German  language, 
i>  not  violative  of  the  constitu- 
tional guaranty  that  political 
power  shall  be  exercised  for  the 
equal  protection  and  benefit  of  the 
people,  and  that  laws  of  a  general 
nature  shall  have  uniform  opera- 
tion throug^hout  the  statei    529. 

CONTEMPT— 

Authority  on  the  part  of  a  no- 
tary public  to  take  depoaitlonn 
does  not  include  power  to  pnnlah 
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a  recusant  witness  for  contempt, 
when  the  commission  under  which 
the  notary  is  acting  comes  from 
another  state.    161. 

A  purchaser  of  property  at  Judi- 
cial sale  will  no  longer  be  held  in 
contempt  for  failing  to  take  the 
property,  where  a  reasonable  ques- 
tion exists  as  to  the  marketability 
of  the  title.     332. 

An  agreement  will  not  be  varied 
or  account  of  a  mutual  mistake; 
unless;  limitation  on  evidence  to 
vary  a  written  instrument    55. 

Ck)nstruction  of  contract  for  sale 
of  land.    538. 

The  breach  by  a  railway  com- 
pany of  its  agreement  as  to  the 
manner  in  which  a  certain  portion 
of  its  right-of-way  shall  be  used, 
will  not  be  enjoined  where  it  ap- 
pears that  it  is  necessary  for  the 
company  to  disregard  its  agree- 
ment in  order  to  properly  fulfill 
its  duty  to  the  public;  in  such  a 
case  the  land  owner  will  be  re- 
manded to  a  suit  for  damages 
growing  out  of  the  breach.    683. 

A  contract  between  telephone 
companies  which  contains  illegal 
provisions  which  constituted  part 
of  the  consideration  and  therefore 
can  not  be  eliminated,  can  not  be 
enforced  in  any  part.    289. 

Jurisdiction  of  courts  to  enforce 
specific  performance  of  contracts. 
289. 

A  contract  embodied  in  an  ac- 
cord and  satisfaction  can  not  be 
varied  by  parol  testimony.    641. 

An  action  on  an  express  con- 
tract can  not  be  thereafter  prose- 
cuted as  for  breach  of  an  implied 
contract.    429. 

Action  on  a  contract  with  an  un- 
authorized agent.    429. 

Between  attorney  and  client  at 
a  fixed  compensation;  duties  sub- 
sequently increased  by  legislation 
but  compensation  held  to  remain 
the  same.    353. 

Construction  of  a  contract  of  ac- 
cident insurance.    97. 

Contracts  entered  into  in  good 


faith  by  a  municipality  prior  to 
the  enactment  of  the  Smith  one 
per  cent,  law  are  probably  pro- 
tected by  constitutional  guaranties 
against  impairment  by  limitations 
placed  on  the  taxing  power.    120. 

CORONER— 

Fees  and  mileage  illegally  paid 
to,  may  be  recovered  in  an  action 
by  the  prosecuting  attorney.    41. 

CORPORATIONS— 

A  receiver  will  not  be  appointed 
for  a  corporation  where  there  is 
no  prayer  for  legal  or  equitable  re- 
lief, and  especially  if  the  purpose 
appears  to  be  merely  to  stave  off 
creditors  by  preventing  them  from 
realizing  on  their  claims  through 
suits  at  law.    206. 

Authority  of  an  executor  to 
transfer  stock;  an  order  to  sell  at 
the  market  price  is  within  the 
statute;  proper  procedure  to  com- 
pel a  corporation  to  transfer 
stock;  presentation  of  a  certified 
copy  of  the  order  of  the  probate 
court  for  sale  of  stock  can  not  be 
demanded  as  a  condition  prece- 
dent to  a  transfer.     86. 

It  is  a  matter  of  grave  doubt 
whether  the  appointment  by  a  cor- 
poration of  a  transfer  agent  of  its 
stock  is  in  compliance  with  the 
statutory  requirement  that  the 
"secretary"  of  the  corporation 
"register  all  subscriptions  and 
transfers  of  stock."    86. 

Construction  of  the  words  "gross 
receipts"  as  used  in  the  act  pro- 
viding for  the  collection  of  an  ex- 
cise tax   from   corporations.    570. 

COSTS— 

Of  litigation  growing  out  of  re- 
fusal of  lessor  with  privilege  of 
purchase  to  accept  the  amount 
named,  assessed  against  the  bal- 
ance of  proceeds  remaining  from 
the  sale  of  the  land  over  and 
above  the  purchase  price  named  in 
the  lease.     538. 

Security  for,  may  be  required 
from  a  non-resident  plaintiff,  in  an 
appeal  from  a  justice  of  the  peace 
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to  the  eommoa  fdeas,  notwitli- 
itfaiMHng  the  jadsment  below  may 
hare  been  In  his  fsvor.    3€2. 

OOUXTT— 

No  fiabilitr  attaches  to  a  eonnty 
for  injuries  reeoltincr  from  Tio- 
lenee  by  a  mob  acting  within  the 
limits  of  a  mnnicipaUty,  until 
such  a  degree  of  disorder  has  de- 
Teloped  tliat  the  mayor  becomes 
satisfied  he  can  no  hmeer  oope 
with  tlie  situation  and  calls  npon 
the  sheriff  to  aid  in  suppressing 
the  Tiolence.    €73. 

OOUNTT  OOiaaSSIONKRS— 

Discretion  ot  in  the  matto*  of 
road  leries  in  excess  of  the  limi- 
tation fixed  by  the  statute.    52. 

Hay  make  an  allowance  to  the 
sheriff  for  automoUle  hire.    €1. 

May  sell  county  property  at  pri- 
vate saleL    177. 

Publication  of  annual  report  of, 
in  a  Gennan  newspaper;  ocnnpe- 
tency  of  the  paper  selected  to 
make  the  publication.    529. 

Statutory  prorislons  construed 
with  refa«nce  to  participation  in 
the  proceedings  of  a  county  build- 
ing commission.    577. 

The  powers  of  county  commis- 
wmen  and  auditor  to  transfer 
public  funds  must  be  strictly  con- 
strued; moneys  so  transfored  fSor 
the  purpose  of  replenishing  ex- 
hausted funds  must  be  restored  to 
the  fund  to  which  they  belong, 
when;  but  funds  arising  from  fees 
paid  into  county  olBoes  may  be  so 
transferred.    337. 


COURT    HOUSE 

A  county  auditor  may  be  re- 
quired by  mandamus  to  act  as  re- 
cording officer  of  a  court  house 
commission.    577. 

In  the  absoice  of  a  different 
provision  by  statute  such  a  com- 
mission will  be  governed  in  its 
business  by  ordinary  methods  and 
parliam^itary  mlesu    577. 

Where  the  county  connnission- 
«rs  refuse  to  attend  the  sessions  of 
a  court  house  commission,  wath  re- 


fusal will  not  subject  than  to  man- 
damus,  unless  thdr 
necessary  to  secure 
vote  of  five  members.    577. 

COURTS — 

Contrariety  of  decision;  owing 
in  part  to  changing  commercial 
and  industrial  conditions*  Sii«»w«ai 
cupidity  and  the  blunting  of  hi^ 
1. 


Jurisdiction  of  the  Municipal 
Court  of  CleTeland.    59. 

A  testamentary  trustee,  who  is 
given  discretion  as  to  the  sale  of 
some  portion  of  the  property  for 
maintenance  of  the  ward,  is  an 
officer  of  the  probate  court,  and  an 
original  action  can  not  be  broui^t 
in  the  conmion  pleas  to  determine 
whether  property  siiould  be  sold 
and  the  price  which  should  be  re- 
ceived-   141- 

Function  of  courts  of  equity. 
472. 

Liability  of  a  probate  judge  Cor 
a  shortage  in  the  probate  funds 
due  to  the  flkilure  of  the  bank  in 
which  they  were  deposited.    17L 

Hie  record  of  a  probate  court  in 
the  matter  of  appointing  an  ad- 
ministrain-  can  not  be  collaterally 
impeached.    €09. 

While  a  dTil  court  may  in  any 
case  inquire  by  what  ri^t  a  per- 
son is  restrained  of  his  liberty,  a 
writ  of  habeas  corpus  will  not  be 
granted  if  it  develop  that  he  is 
amenable  to  the  jurisdiction  of  a 
military  courL    5€€. 

CREMATIOl*— 

Injunction  win  not  Ue  ^ig«tti«t 
the  cremation  by  a  widow  of  her 
husband's  body  in  accordance 
with  his  expressed  desire,  where 
the  only  objection  thereto  is  on  the 
part  of  other  relatiTes  and  for 
sentim^ital  reasons.    €19. 

CRUELTY  TO  ANI1IAL£^ 


CRimXAL,  LAW— 

As  to  admission  to  bail  of  one 
charged  with  murder  In  the  first 
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Meaning  of  the  phrase  "any 
opening  of  the  body"  as  used  in 
Section  13040.    349. 


DAMAGES— 

An  abutting  owner  is  not  enti- 
tled to  damages  on  account  of  the 
conversion  of  the  street  into  a  cul- 
de-sac  in  the  elimination  of  a 
grade  crossing,  when.  81. 
-  Can  be  recovered  on  account  of 
injuries  suffered  at  the  hands  of 
a  mob  only  when  suffered  ftom  a 
mob  which  was  endeavoring  to 
lynch  another.   '673. 

Whether  or  not  on  automobile 
is  a  dangerous  agency  is  a  ques- 
tion of  law  and  not  of  fact;  it  is 
not  to  be  classed  with  dynamite 
or  similar  substances,  nor  can  it 
be  Inferred  from  the  act  regula- 
ting its  use  that  it  is  a  dangerous 
agency.    145. 

DANGEROUS  CONDITIONS— 

Inherent  danger  as  affecting  the 
liability  of  the  owner  of  the  prem- 
ises as  distinguished  from  liabil- 
ity of  the  principal  contractor; 
collateral  negligence  of  an  inde- 
pendent contractor  engaged  in  re- 
moving a  wall.    7. 

Whether  the  work  of  taking 
down  a  wall  of  a  building  rmned 
by  fire  was  inherently  dangerous, 
was  a  question  for  the  Jury.    7. 

DEATH  BY  NEGLIGENCE— 
See  Negligence. 

DEED— 

Jurisdiction  to  set  aside  a  lost 
deed  which  a  widow  has  caused  to 
be  restored  after  her  husband's 
death.    19. 

A  deed  conveying  property  be- 
longing to  a  partnership  creates 
an  express*  trust,  where  the  pur- 
pose of  the  conveyance  was  to 
liquidate  partnership  liabilities. 
609. 

DEFENSES— 

A  general  denial  and  contribu- 
tory  negligence   are   inconsistent 


defenses,  but  it  is  permissible  to 
combine  them  in  the  same  answer 
and  rely  upon  the  developments 
of  the  trial  to  disclose  which  is 
the  true  defense.    46. 

DEPOSITIONS— 

Authority  on  the  part  of  a  no- 
tary public  to  take  depositions 
does  not  include  power  to  punish 
a  recusant  witness,  when  the  com- 
mission under  which  the  notary 
is  acting  comes  from  another 
state.    161. 

Construction  of  statutes  relating 
to  the  taking  of  depositions.    161. 

DEPOSITORIES— 

Provisions  of  the  depository  act 
which  do  not  affect  the  hazard  of 
the  surety;  surety  for  the  state 
board  of  deposit  not  liable  for 
money  secretly  deposited;  Juris- 
diction of  the  state  board  of  de- 
posit   185. 

Validity  of  ordinance  designa- 
ting a  legal  depository.    681. 

DESCENT— 

Nature  of  the  title  vesting  in  an 
heir  who  bought  the  property  at 
a  sale  in  partition.    650. 

Election  by  a  widow  to  take  un- 
der the  will  of  her  deceased  hus- 
band does  not  preclude  her  in- 
heritance of  lands  as  to  which  her 
husband  died  Intestate  and  as  to 
which  no  reference  was  made  in 
hlB  will.     124. 

DEVISE— 

A  devise  of  a  contingent  re- 
mainder is  not  liable  for  the  col- 
lateral inheritance  tax.    657. 

DISCRETION— 

As  to  terms  and  conditions  must 
be  exercised  by  council  in  grant- 
ing the  right  to  a  railway  com- 
pany to  appropriate  an  easement 
across  public  land.     65. 

Of  a  court  with  reference  to  ad- 
mission to  bail.    395. 

The  discretion  of  officers  of  a 
society  for  prevention  of  cruelty, 
in   determining   what   constitutes 
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cruelty,  will  not  be  interfered  with 
by  a  oonrt  of  equity,  wben.    625. 

DISMISSAL— 

A  defendant  is  not  entitled  to  a 
judgment  of  dismisaal  on  the 
ground  tbat  the  plaintiff  is  in  de- 
fault for  reply  to  answer.    269. 

A  judgment  will  be  vacated  at 
a  subsequent  term  of  court,  where 
the  matter  came  up  on  a  motion 
by  the  defendant  to  dismiss  for 
failure  to  answer  interrogatories 
attached  to  the  answer  of  the  de- 
fendant, and  the  entry  shows  a 
hearing  on  the  molts  with  judg- 
ment of  dismissal.    269. 

The  hearing  and  granting  of  a 
moticm  to  dismiss  for  the  reason 
that  the  court  is  without  jurisdic- 
tion oyer  the  person  of  the  de- 
fendant, is  not  a  hearing  which  in- 
volves the  merits  of  the  cato.    111. 

The  sustaining  of  such  a  motion 
is  a  final  order  to  which  error  will 
lie,  but  is  not  a  final  judgment  to 
which  im>peal  can  be  taken.    111. 

DISTRIBUTION— 

Immediate  distribution  of  the 
estate  of  a  decedent  becomes 
necessary  b/  the  refusal  of  his 
widow  to  take,  where  the  provi- 
sion for  her  was  the  entire  income 
of  the  estate  for  life.    506. 

DIVORCE  AND  AUMONT— 

A  decree  of  divorce  will  not  be 
granted  to  a  devotee  of  the  Chris- 
tian Science  faith  on  the  ground 
of  gross  n^lect  of  duty,  where  it 
appectfs  that  the  strained  r^ations 
existing  between  herself  and  hus- 
band are  due  to  her  adoption  of 
this  faith  and  his  indifference 
thereto  and  resulting  incompati- 
bility between  two  persons  of 
strong  mentality.    601.  ' 

In  such  a  case  the  custody  of  an 
afflicted  son  twenty  years  of  age. 
who  is  an  inmate  of  an  institution, 
will  be  awarded  to  the  husband. 
601. 

The  fact  that  a  former  resident 
of  Ohio,  wlu>  has  been  connected 
with   the   government  service  in 


Washington  for  many  years,  has 
been  accustomed  to  return  to  his 
old  home  in  Ohio  to  vote,  is  with- 
out significance  in  det^mining  his 
domicil  in  a  divorce  proceeding. 
221. 

Donridl  in  Ohio  for  the  purpose 
of  obtaining  divorce  can  be  ac- 
quired only  by  absolutely  aban- 
doning the  former  residence  out- 
side of  the  state.    221. 

Loose  or  liberal  constructioa  <tf 
the  statutes  conserving  the  marri- 
age relation  can  not  be  tolerated. 
221. 


Necessary  allegations  in  an  ac- 
tion for  damages  cm  account  of  the 
bite  of  a  dog  owned  by  the  defend- 
ant.   80. 

DOMICILr- 

Domicil  in  Ohio  for  the  purpose 
of  obtaining  a  divorce  can  be  ac- 
quired only  by  absolutely  aban- 
doning  the  former  residence  out- 
side of  the  state.    221. 


EARNINGS— 

Ebcemption  of,  from  attachment 
— see  Attachmkvt. 

EASEBIENT— 

As  to  the  right  to  condemn  for 
an  elevated  railway  across  a  pub- 
lic landing.    65. 

ELECTION  (Between  Ris^ts)— 

Where  a  plaintiff  alleges  that  the 
wrongfni  act  complained  of  was 
both  willful  and  negligent,  a  mo- 
tion to  require  him  to  elect  upon 
which  he  will  rely  will  be  granted. 
543. 

ELECTION  OP  WIDOW— 
See  Widow. 

EMINENT   DOMAIN— 

As  to  condemnation  of  an  ease- 
ment across  a  public  lan^iTig  for 
an  elevated  railway  track.    65. 

Fee  to  land  condemned  by  mu- 
nicipality for  park  purposes  not 
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obtained,  when;  the  Interest  thus 
obtained  is  determined  by  statute, 
and  not  by  the  measure  of  com- 
pensation; additional  servitude 
without  additional  compensation 
may  be  enjoined.    226. 

Use  of  property  for  park  and  its 
use  for  wharf  purposes  distin- 
guished; tax-payer  can  not  enjoin 
use  for  wharf  purposes  of  property 
condemned  for  a  park.    ^25. 

EMPLOYER  AND  EMPLOYE— 

The  right  of  an  employer  to  re- 
fuse to  have  business  relations 
with  anyone  he  chooses  is  not  in- 
terfered with  by  the  act  prohibit- 
ing interference  with  an  employe 
in  joining  a  labor  union;  the  mo- 
tive in  discharging  an  employe 
is  determined  by  the  quality  of 
the  act.    401. 

ERROR— 

Where  a  mayor  has  jurisdiction 
over  two  counties,  error  can  be 
prosecuted  only  to  the  common 
pleas  court  of  the  county  in  which 
trial  before  said  mayor  was  had 
and  judgment  rendered.    390. 

ESTATES  OF  DECEDENTS— 

Right  of  appointment  of  admin- 
istrator where  treaty  provisions 
apply.    107. 

ESTOPPEL— 

Can  not  be  predicated  on  mere 
lapse  of  time  before  the  bringing 
of  a  suit  by  the  representative  of 
a  deceased  partner  against  a  sur- 
viving partner  for  an  accounting. 
609. 

EVIDENCE— 

Weight  of,  as  to  negligence  at  a 
railway  crossing.    49. 

Limitation  on  parol  evidence  to 
vary  a  written  Instrument.    55. 

Method  of  establishing  width  of 
highway  where  the  public  records 
have  been  destroyed.     129. 

Of  negotiations  of  city  officials 
other  than  members  of  council  Is 
admissible  to  determine  the  real 
purpose  of  council  In  passing  a 
resolution  and  ordinance  condemn- 


ing lands  for  a  public  purpose, 
where  the  declared  purpose  is 
traversed  as  not  the  real  purpose. 
225. 

Parol  testimony  is  not  admissi- 
ble to  vary  the  terms  of  a  contract 
embodied  In  an  accord  and  satis- 
faction.   641. 

What  constitutes  prima  facie 
^evidence  of  the  sufficiency  of  a  pe- 
tition to  prohibit  the  sale  of  In- 
toxicating liquors  In  a  residence 
district.     449. 

EXCISE  TAX— 
See  Taxation. 

EXECUTOR— 

See  Administratob. 


FINAL  ORDER— 

The  sustaining  of  a  motion  to 
dismiss  on  the  ground  that  the 
court  is  without  jurisdiction  over 
the  person  of  the  defendant.  Is  a 
final  order  to  which  error  may  be 
prosecuted.    111. 

FIRE  DEPARTMENT— 
See  Municipal  Cobpobations. 

FORECLOSURE— 

Of  a  mechanic's  lien,  see  Lien — 
Mechanic's. 

FRANCHISES— 

The  percentage  of  earnings  of 
the  Cincinnati  Street  Railway 
Company  to  be  paid  to  the  city, 
in  consideration  of  the  franchise 
under  which  the  said  company  Is 
operating,  Includes  an  equal  per- 
centage of  the  earnings  of  the  In- 
terurban  companies  which  enter 
the  city  over  the  tracks  covered 
by  the  said  franchise  granted  to 
the  Cincinnati  Street  Railway 
Company.    305. 


GARBAGE— 

The  authority  vested  in  munic- 
ipalities to  control  the  collection 
and  reduction  of  garbage  and  of- 
fal does  not  Include  the  right  to 
take,  without  compensation  to  the 


ownera,  slmn^ter-lioiMe  oflkl  mnd 
other  articles  of  a  sanitarj  diar- 
acttf.  anlcas  sach  articles  are 
mixed  with  garbaee  and  other 
matter  which  is  noxioiis  and  dan- 
gerous to  health  and  lifeL    321. 

Injunction  wiU  lie  agnlnsf  im- 
pairment of  contract  obligations 
in  the  matter  of  remoring  slan^ 
terhoose  and  other  oflkl  of  a  sani- 

321. 


GRADE  CROSSINGS— 
See  Railways. 

GUARDIAN  AND  WARD— 

It  is  the  duty  of  a  guardian  to 
keep  the  piopciJ  of  his  ward  in 
reasonable  repair:  where  the  prop- 
ertj  is  occupied  bjr  the  guardian, 
he  is  diargeable  with  a  fhir  rental 
therefor,  but  may  deduct  from 
said  rental  the  cost  of  necimairy 
repairs  made  by  him  on  the  prop- 
erty during  his  tenancy.    311. 

The  account  of  a  guardian  is 
made  final  by  omflrmation  as  to 
matters  adjudicated,  unJeas  an  ap- 
peal is  tak&k   therefrom.     311. 


HABEAS  CORPUS— 

A  ciTil  court  will  not  grant  a 
writ  upon  application  of  one 
amenable  to  military  authority. 
566. 

HEALTH— 

The  act  for  the  preserration  of 
the  health  of  females  employed  in 
factories*  mercantile  establish- 
ments,  etc.  is  justified  on  the 
ground  of  the  public  health  as 
well  as  for  other  reasons.    1. 


HUSBAND  AND  WIFl 

A  married  man,  liring  apart 
from  his  family  and  not  support- 
ing them,  is  not  entitled  to  the 
boiefit  of  the  statute  exempting 
ninety  per  cent,  of  his  earnings 
from  attachment,    518. 

Interest  of  husband  and  wife  in 
the  earnings  of  each  other.    441. 

The  act  requiring  money  len- 
ders, with  certain  exoeptions»  to 


secure  licenses  from  the  Secretarx 
of  State,  is  not  rendered  uneon- 
by  reason  of  the  re- 
it  places  upon  the 
right  of  a  married  man  to  borrow 
money  without  his  wife  Joining 
therein.     441. 


I NFRINGEMENT^ 

Of  trade  name;  a  receiver  can 
not  be  held  liable  for,  when;  de- 
termination of  proilts  arising 
from  an  allegied  infringanent. 
113. 

INJUNCTION— 

May  be  granted  to  a  principal 
restraining  the  transfer  of  prop- 
«ty  to  his  agent  which  was  pur- 
chased by  the  agent  for  the  prin- 
cipaL     177. 

Note  bnAer  diarged  with  ool- 
leeting  usurious  interest  is  not 
subject  to  police  surreUlanoe  and 
Injunction  lies  against  such  snr- 
TeiUanceL    472. 

The  proper  proeedure  for  com- 
pelling a  transfer  of  corporate 
stock  is  by  petition  praying  for 
a  mandatory  injunction;  in  such 
a  case  It  is  not  necessary  that  the 
transfer  agent  be  made  a  party. 
8€. 

Injimction  does  not  lie  •g**"** 
the  Tax  Oommisslon  of  Ohio  to  re- 
strain certification  to  the  Auditor 
of  State  of  the  gross  intrastate 
earnings  of  a  raUway  company,  to 
be  used  as  a  basis  for  lerring  an 
excise  tax  against  the  said  com- 
pany.   93. 

Will  tie  against  additional  serri- 
tude  of  property  ai^ropriated  for 
park  purposes  without  additional 
compensation;  but  does  not  lie 
against  such  change  of  uscl    223. 

Does  not  lie  against  the  crema- 
tion by  a  widow  of  her  husband's 
txMiy,  when.    619. 

Where  the  evidence  shows  that 
no  criminal  proeedure  is  iuToked, 
thai  trespasses  are  continuous  and 
In  order  to  obtain  a  remedy  at 
law  a  multiplicity  of  suits  would 
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be  neceesary,  there  is  no  remedy 
at  law  against  such  trespasses  and 
equity  will  intervene.    472. 

Disregard  by  a  railway  company 
of  an  agreement  with  an  abutting 
land  owner  as  to  the  manner  in 
which  the  right-of-way  should  be 
used,  will  not  be  enjoined,  where 
the  company  finds  It  necessary  to 
so  disregard  its  agreement  in  or- 
der to  properly  discharge  its  duty 
to  the  public,  but  the  owner  of  the 
land  will  be  remanded  to  a  suit 
for  damages  growing  out  of  the 
breach.    683. 

INSURANCE   (Accident)— 

The  condition  written  into  a 
policy  of  insurance  against  acci- 
dent or  injury,  that  "the  actual 
payment  of  the  respective  premi- 
ums on  the  date  when  due  or  with- 
in seven  days  thereafter,  whether 
the  insured  is  entitled  to  indem- 
nity or  not,"  is  a  condition  pre- 
cedent to  the  renewal  of  the  policy 
for  another  term  against  future  in- 
Jury,  and  not  a  condition  preced- 
ent to  the  payment  of  Indemnity 
by  the  company  for  injuries  sus- 
tained after  the  payment  of  one 
premium  and  before  the  next  pre- 
mium fell  due.    97. 

Change  of  relation  of  insurer 
and  insured  to  debtor  and  credi- 
tor.   97. 

INTEREST— 

Where  a  lessor  upon  tender 
thereof  refuses  to  accept  the 
amount  of  the  privilege  of  pur- 
chase named  in  the  lease,  interest 
will  not  be  allowed  to  him  on  said 
amount,  and  the  purchaser  will 
not  be  required  to  pay  interest  on 
the  amount  of  his  tender.    538. 

INTERROGATORIES— 

Dismissal  for  failure  to  answer 
interrogatories  attached  to  an- 
swer of  the  defendant,  and  entry 
showing  hearing  on  the  merits 
with  Judgment  of  dismissal,  may 
be  vacated  at  a  subsequent  term 
of  court.    269. 


INTOXICATING  LIQUORS— 

Proceedings  to  prohibit  the  sale 
of  Intoxicating  liquors  in  a  resi- 
dence district  are  Judicial  in  char- 
acter; procedure  where  such  a 
proceeding  is  brought  in  a  county 
where  there  are  several  o(»nmon 
pleas  Judges.    449. 

Where  a  petition,  presented  to  a 
court  or  mayor,  to  prohibit  the 
sale  of  liquor  in  a  residence  dis- 
trict, is  fdund  to  be  correct  in 
form  and  properly  filed,  such  fact 
must  be  accepted  as  prima  facie 
evidence  of  its  sufliciency,  and  the 
burden  is  upon  the  contestants  to 
show  that  not  all  of  the  signers 
were  qualified.    449. 

Changes  in  population  since  the 
last  regular  municipal  election 
can  not  be  permitted  to  interfere 
with  the  provisions  found  in  Sec- 
tion 6149.    449. 

The  petition  need  not  be  ad- 
dressed to  the  mayor  by  name  or 
to  a  particular  Judge  of  the  com- 
mon pleas  court;  but  it  is  sufil- 
cient  if  it  is  filed  with  the  mayor 
or  a  Judge  within  three  months  of 
the  signing  thereto  of  the  first 
names  procured  to  the  petition. 
449. 

The  opening  of  a  new  saloon 
within  the  prescribed  territory  af- 
ter the  signatures  to  the  petition 
were  obtained,  but  before  the 
hearing  thereon,  does  not  cause 
the  map  attached  to  the  petition 
to  be  open  to  objection  because  it 
does  not  show  the  location  of  such 
saloon;  but  objection  does  lie  to 
a  map  which  does  not  show  the 
location  of  all  saloons  within  the 
prescribed  district  at  the  time  the 
petition  was  sent  out  for  signa- 
tures.   449. 

A  signer  asking  to  have  his 
name  stricken  from  the  petition 
on  the  ground  of  fraud  or  mis- 
representation must  establish  such 
fact  by  a  preponderance  of  the 
evidence,  and  testimony  offered  in 
that  behalf  will  be  closely  scru* 
tinized.    449. 
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JAIL— 

The  matron  of  a  jail  is  not  a 
public  olllcer.    659. 

JUDGE — 

Uncertainty  as  to  who  is  deals- 
nated  bj  the  tenn  ''presidins 
jadse."    13. 

JUDGMENT — 

A  defendant  is  not  entitled  to  a 
jndgmtfit  of  dismiflsal  on  the 
gronnd  that  plalntilf  is  in  defSanlt 
for  reply  to  answer.    269. 

Vacation  of.  at  a  subseqvent 
term,  where  f^Ten  on  the  merits 
for  failure  to  answer  interroga- 
tories.   269. 

Lien  of,  without  ▼alidity  where 
the  defendant  was  named  by 
initials  and  not  by  his  full 
Christian  name.    €05. 

JUDICIAL.  POWER— 

The  oonferrtng  of  authority  to 
practice  law  is  a  judicial  act.   273. 

JUDICIAL  SALES— 

The  rigor  of  former  rulings 
with  reference  to  a  purchaaer  who 
fidls  to  take  hare  been  relaxed, 
and  fair  dealing  now  prevents  a 
court  from  holding  a  purchaaer  to 
be  in  contempt  tear  failing  to  take 
property  where  a  reasonable  ques- 
tion exists  as  to  the  marketability 
of  the  tiUe.    332. 

The  tact  that  the  decree  was 
prematurely  entered  in  an  action 
for  partition,  is  sufficient  ground 
for  overruling  a  motion  to  punish 
the  purchaser  as  for  contempt  in 
failing  to  take  property.    332. 

JURISDICTION— 

The  conferring  of  jurisdiction 
by  reference.    59. 

The  jurisdiction  of  the  Munici- 
pal Court  of  Cleveland  is  limited, 
in  civil  cases,  to  residents  of  said 
city  and  to  such  residents  of  the 
county  outside  of  the  city  as  are 
not  householders  or  freeholders 
and  are  served  with  process  when 
within  the  corporate  limits.    59. 

Of  the  mayor  of  a  village  which 


lies  in  two  oonnties  is  co^xtflaahre 
with  both  connUea.    390. 

Where  a  village  is  situated  in 
two  counties,  and  an  offense  is 
committed  in  one  county  and  the 
situs  of  the  village  is  in  the  other 
where  trial  was  had  and  judgment 
rendered,  proceedings  in  error  can 
only  be  had  to  the  common  pleas 
court  of  the  county  in  which  trial 
was  had.    390. 

The  probate  court  is  without  ju- 
risdiction to  determine  equities 
and  set  aside  a  deed  in  tlie  pro- 
cess of  settling  an  estate  of  a  de- 
cedent; proper  proceedings  for  as- 
certaining the  rights  of  jud^nent 
creditors  in  the  landa  of  a  deced- 
ent.   19. 

Wh^ie  a  will  vests  in  a  testa- 
mentary trustee  discretimi  in  the 
employment  of  a  pcntion  of  the 
principal  in  maintaining  the  ces- 
tui  que  trust,  the  trustee  is  an  of- 
ficer of  the  probate  court,  and  the 
common  pleas  is  without  jurisdic- 
tion in  an  original  suit  to  deter- 
mine whetho'  some  portion  of  the 
property  should  be  sold  or  the 
price  which  should  be  received 
therefor.    141. 


KNOWLEDGE— 

Of  involuntary  or  co-trustee  of 
intention  of  acting  trustee  to  mis- 
apply funds.    193. 


LABOR— 

The  act  pnriilbiting  interference 
by  an  employer  with  his  employe 
in  joining  a  labor  union  is  not  in 
contravention  with  constitutional 
guaranties,  but  is  a  valid  exercise 
of  legislative  power;  motive  in 
discharging  an  employe  deter- 
mines the  quality  of  the  act    401. 

The  act  relating  to  the  preserva- 
tion of  the  health  of  females  em- 
ployed in  manufacturing,  mechani- 
cal, mercantile  and  other  estab- 
lishments (102  O.  L,  488),  is  jus- 
tified on  the  ground  of  public 
health,   morals   and    the   general 
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welfare,  and  \b  valid  and  enforci- 
ble.    1. 

LEASE— 

A  party  can  not  claim  to  have 
been  misled  as  to  the  terma  of  an 
unrecorded  lease,  where  he  made 
no  search  of  the  records  for  the 
lease,  and  no  reliance  was  there- 
fore placed  on  the  fact  that  no 
lease  appeared  of  record.    433. 

A  party  occupying  the  middle 
portion  of  a  building  nowhere  ad- 
jacent to  the  outer  wall  has  no- 
tice, without  consulting  the  lease, 
that  the  party  occupying  the  inter- 
vening space  adjacent  to  the  outer 
wall  has  tne  exclusive  right  to  the 
use  of  that  wall  for  advertising 
purposes.    433. 

Reformation  of  a  lease  will  not 
be  granted  on  the  mere  showing 
that  some  provision  agreed  to  by 
the  lessor  and  an  agent  of  the  les- 
see was  not  incorporated  in  the 
lease  as  subsequently  executed  by 
the  lessee  company.    433. 

Specific  performance  as  to  a 
privilege  of  purchase  where  the 
interest  in  the  privilege  had  been 
assigned  and  the  property  was 
sold  to  another  than  the  assignee 
and  the  owner  of  the  fee  refused 
to  accept  the  purchase  price.    538. 

license- 
As   to   the   regulation    of   pool 
rooms  by  license  fees — see  Munici- 
pal COBPOBATIONS. 

The  act  requiring  money  len- 
ders, other  than  banks  and  build- 
ing associations,  to  secure  a  li- 
cense from  the  Secretary  of  State, 
is  a  valid  enactment.    441. 

LIEN— 

Failure  to  sue  by  the  full  Chris- 
tian name  of  a  defendant  defeats 
the  lien  on  a  transcript  of  the 
judgment  obtained  in  such  case, 
when.    605. 

LIEN   (Mechanic's)— 

Where  more  than  one  building 
has  been  erected  on  different  lots, 
it  is  not  sufficient  that  but  one 
mechanic's  lien  be  filed  for  all  the 


buildings  unless  the  lots  upon 
which  the  buildings  stand  are  con- 
tiguous.   78. 

.  In  an  action  to  foreclose  a  me- 
chanic's lien  the  petition  should 
be  definite  as  to  whether  the  work 
was  performed  under  a  general 
contract,  and  also  as  to  whether 
the  lots  upon  which  the  building 
or  buildings  stand  are  contiguous. 
78. 

Where  payment  was  made  by 
an  owner  to  a  principal  contractor 
before  the  work  was  completed 
and  payment  due  under  the  terms 
of  the  contract,  and  such  payment 
was  not  made  to  enable  the  prin- 
cipal contractor  to  complete  the 
work,  but  was  made  solely  for  his 
accommodation,  it  is  invalid  as 
against  sub-contractors  and  ma- 
terialmen who  subsequently  com- 
pleted their  liens  within  the  time 
required  by  law,  and  as  to  than 
the  fund  will  be  treated  as  still 
in  the  hands  of  the  owner  and  the 
liens  of  sub-contractors  and  ma- 
terial-men will  attach  thereto  to 
the  extent  of  their  claims.    217. 

LIFE  ESTATE— 

An  outstanding  life  estate  is  a 
bar  against  partition,  notwith- 
standing the  life  tenant  consents 
thereto.     17. 

LIMITATION  OF  ACTIONS— 

An  action  by  a  surety  for  reim- 
bursement on  account  of  payment 
of  the  note  of  his  principal  when 
due  is  subject  to  the  six  years 
statute  of  limitations.    468. 

Application  of  the  statute  where 
subrogation  is  not  asked.    193. 

Substitution  of  an  assignee  of 
the  original  party  plaintiff,  where 
not  asked  until  the  statute  of  limi- 
tations has  run,  does  not  avoid  the 
bar  by  relating  back  and  making 
the  substituted  party  the  plaintiff 
ab  initio.    193. 

Where  the  action  is  an  attempt 
to  recover  from  the  defendant  on 
an  implied  promise  as  co-trustee, 
the  six  years  rather  than  the  ten 
years  statute   is  applicable.    193. 
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The  ten  years  Btatnte  of  limita- 
tions applies  to  an  action  tor  re- 
covery from  a  probate  judge  of 
fnnds  belonging  to  the  probate 
court  which  were  loet  through  the 
failure  of  the  bank  in  which  they 
were  deposited.    171. 

The  statute  does  not  b^n  to 
run  in  such  a  case  until  the  end 
of  the  incumbency  of  the  Judge, 
notwithstanding  he  may  have 
served  one  or  more  terms  after 
the  expiration  of  the  term  during 
which  the  shortage  occurred.    171. 

LIQUOR  LAWa— 
See  I:cTDXirATT7V6  Ligross. 

LYNCHING— 

See  Mos. 

As  to  admission  to  bail  of  one 
charged  with  participating  in  a 
lynching.     395. 


mandamus- 
Is  the  proper  remedy  for  rein- 
statement in  office  of  one  wrong- 
fully ejected  therefrom  and  to 
compel  the  iasuance  of  a  certificate 
for  salary  due  and  unpaid.    659. 

Will  lie  to  compel  a  county  audi- 
tor to  act  as  the  recording  officer 
of  a  court  house  commission.   577. 

When  mandamus  lies  to  require 
county  commissioners  to  partici- 
pate in  the  proceedings  of  a  court 
bouse   building   conmiission.    577. 

Mandamus  lies  to  compel  public 
officials  to  perform  duties  required 
by  law  only  by  a  public  officer 
whose  duty  it  is  to  enforce  the  per- 
formance of  official  duty,  or  by 
others  having  a  direct  beneficial 
interest,  or  where  the  public  in- 
jury will  be  serious  if  the  duty  be 
not  performed,  or  where  a  public 
official  refuses  to  bring  such  pro- 
ceeding.    590. 

Win  not  lie  to  compel  publica- 
tion of  the  rates  of  taxation  tyy  a 
county  treasurer,  where  the  rela- 
tor is  a  publisher  who  has  no 
contract  for  making  such  a  publi- 
cation.   590. 


MAP— 

Attached  to  a  petition  to  prc^b- 
it  the  sale  of  intoxicating  liquors 
in  a  residence  district;  must  show 
the  location  of  all  the  saloons 
within  the  prescribed  territory  at 
the  time  the  petition  was  sent  out 
for  signatures.     449. 

MASTER  AND   SBKVANT— 

As  to  fiability  for  the  death  of 
a  workman  who  was  knocked 
from  a  wall  which  was  being  re- 
moved by  an  independent  contrac- 
tor.   7. 

MAYOR— 

The  Jurisdiction  of  a  mayor  of 
a  village  lying  In  two  counties  is 
co-extensive  with  both  counties, 
but  error  can  only  be  prosecuted 
to  the  common  pleas  court  of  the 
county  in  which  trial  Is  had.    390. 

ME2RIT  SYSTEaft — 

See  Civn.  Service. 

As  to  the  raising  or  lowering  of 
salaries  of  policemen  and  firemen 
appointed  under  the  merit  system. 
369. 

MILITIA— 

An  application  for  a  writ  of 
habeas  corpus  will  be  denied  when 
it  appears  that  the  person  re- 
strained Is  amenable  to  the  Ju- 
risdiction of  a  military  court  566. 

The  act  of  Congress  "to  promote 
the  ^Bciency  of  the  militia''  has 
increased  the  authority  of  the 
United  States  over  the  organised 
militia  of  the  various  states  and 
decreased  the  authority  of  the 
states,  but  has  not  otherwise 
changed  the  individual  status  of 
soldiers  of  the  organized  militia. 
566. 

A  member  of  the  militia  in  cus- 
tody for  failure  to  obey  order  to 
report  for  inspection  will  not  be 
released  on  habeas  corpus.    566. 

MINES  AND  MINING— 

The  acceptance  and  collection  of 
a  voucher  in  full  of  royalties  due 
under  a  coal  mining  lease,  where 
embodying  an  unequivocal  olfer  to 
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settle  for  the  amount  named  there- 
in, which  18  the  amount  named  In 
the  lease  with  a  deduction  on  ac- 
count of  unavoidable  casualties 
provided  for  in  the  lease,  amounts 
to  an  accord  and  satisfaction  of 
the  claim.    641. 

MINISTERIAL  ACTS— 

The  keeping  of  the  streets  and 
sidewalks  free  from  obstructions 
is  a  ministerial  duty;  sufficient 
allegations  as  to  neglect  of  such 
duty  resulting  in  injury  to  plaint- 
iff.   183. 

MISTAKES— 

Facts  which  may  be  considered 
under  a  petition  for  reformation 
of  a  building  contract.    33. 

What  constitutes  a  mutual  mis- 
take; an  agreement  will  not  be 
varied  on  account  of  a  mutual  mis^ 
take,  unless;  limitation  on  parol 
evidence  to  vary  a  written  instru- 
ment.   55. 

MOB— 

See  Riot. 

The  statutory  provision  for  re- 
covery of  damages  by  persons  who 
have  suffered  at  the  hands  of  a 
mob  is  limited  to  injuries,  wheth- 
er fatal  or  otherwise  suffered  at 
the  hands  of  a  mob  attempting  to 
lynch  another;  injuries  resulting 
from  violence  by  a  mob  having  no 
intention  or  purpose  to  lynch  are 
not  included.    673. 

No  legal  responsibility  attaches 
to  a  county  for  injuries  resulting 
from  the  violence  of  a  mob  acting 
within  the  limits  of  a  municipal- 
ity, until  such  a  degree  of  disor- 
der develops  that  the  mayor  be- 
comes satisfied  he  can  no  longer 
cope  with  the  situation  and  calls 
upon  the  sheriff  to  aid  in  the  sup- 
pression of  said  violence.    673. 

The  phrase  "assaulted  and 
lynched,"  as  used  in  Section  6281, 
can  not.  be  read  assaulted  or 
lynched,  in  an  action  to  recover 
damages  caused  by  a  mob.    673. 

The  phrase  "correctional  pow- 
er," as  used  in  the  statutes  relat- 


ing to  mobe,  applies  only  to  acts 
of  violence  by  a  mob  against  one 
apprehended  for  committing  a 
crime,  and  does  not  apply  to  ef- 
forts to  intimidate  strike  break- 
ers.   673. 

MONEY  LENDERS— 

Validity  of  the  act  requiring 
money  lenders  to  secure  licoises. 
443. 

MOTIVE— 

Of  public  officials  in  requiring 
that  a  license  fee  of  $15  shall  be 
paid  on  each  pool  table,  main- 
tained in  a  pool  room  within  the 
municipal  limits,  will  not  be  de- 
clared invalid  on  the  theory  that 
it  was  passed  with  the  intention 
of  making  the  fee  prohibitive.  105. 

MOTOR  VEHICLES— 

Whether  an  automobile  is  a 
dangerous  agency  is  a  question  of 
law  and  not  of  fact;  it  is  not  to 
be  classed  with  dynamite  or  like 
dangerous  instrumentalities,  and 
is  therefore  not  a  dangerous  agen- 
cy within  the  meaning  of  47  Ohio 
St.,  387.  nor  can  such  dangerous 
agency  be  inferred  from  the  act 
regulating  its  use.    145. 

The  owner  of  an  automobile  is 
not  liable  in  damages  for  the  neg- 
ligent acts  of  his  chauffeur  while 
the  latter  is  acting  beyond  the 
scope  of  his  employment    145. 

There  is  no  civil  protection  to 
the  public  against  irresponsible, 
reckless,  Joy-riding  chauffeurs. 
145. 

MUNICIPAL  CORPORATIONS— 

A  municipality  appropriating 
land  for  park  purposes  does  not 
obtain  the  fee,  when;  the  interest 
which  was  really  obtained  by  such 
a  proceeding  is  determined  by 
statute  and  not  by  the  compensa- 
tion awarded.     225. 

Only  property  held  in  fee  can 
be  sold  or  leased  by  a  munici- 
pality; additional  servitude  with- 
out additional  compensation  may 
be  enjoined.     225. 
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Injunctioii  does  not  lie  to  pre- 
▼eDt  a  miinicipality  from  con- 
demning land  in  which  it  has  an 
easement  only  bnt  desires  to  ob- 
tain the  fee;  the  necessity  for 
obtaining  the  fee  of  snch  lands  is 
wholly  within  the  discretimi  of 
council.    225. 

Use  of  property  for  park  and 
for  wharf  purposes  distingnished; 
riparian  ownership  and  goTem- 
ment  interest  distingnished.     225. 

An  ordinance  regulating  pool 
rooms,  which  pUu»s  a  license  fee 
of  $15  on  each  pool  table  main- 
tained within  a  pool  room  within 
the.  corporate  limits,  will  not  be 
held  inyalid  on  the  theory  that  it 
is  a  tax  for  rerenue  purposes,  or 
for  the  reason  that  it  has  been 
levied  for  the  purpose  of  prohibit- 
ing pool  rooms  altogether.    105. 

Construction  of  the  franchise  to 
the  Cincinnati  Street  Railway 
Company  with  reference  to  the 
liability  of  said  company  to  a 
franchise  tax  on  the  earnings  of 
interurban  companies  entering 
the  city  over  tracks  covered  by 
said  franchise.    305. 

Doubts  as  to  the  yalidity  of  an 
ordinance  providing  for  the  deposit 
of  public  funds  in  certain  banks 
as  legal  depositories  will  be  re- 
solved in  favor  of  a  treasurer  ob- 
jecting to  compliance  therewith, 
where  the  ordinance  was  not  pub- 
lished for  fifteen  days,  or  the  ad- 
vertisement for  bids  was  not  made 
for  two  weeks,  or  less  than  twenty- 
nine  days  elapsed  between  the 
passing  of  the  ordinance  and  the 
award.    681. 

Grade  crossings  and  informal- 
ities in  proceedings  for  their 
abolishment     483. 

* 

Ordinances  creating  police  and 
fire  departments  for  a  village 
which  has  been  advanced  to  the 
grade  of  a  city  are  ordinances  pro- 
viding for  the  expenditure  of 
money,  and  are  therefore  subject 
to  the  referendum  provisions  of 
the  Crosser  act,  and  do  not  be- 


come effective  for  sixty  days  after 
513. 


A  permit  can  not  be  refused  for 
the  erection  of  a  building  to  which 
no  objection  lies  except  its  con- 
templated use;  where  the  applica- 
tion is  for  a  building  of  a  lawful 
character  the  duty  of  the  build- 
ing commissioner  is  purely  minis- 
terial and  is  mandatory.     523. 

Section  452  of  the  codified  or- 
dinances of  Cincinnati,  prohibiting 
the  erection  of  a  blacksmith  sliop 
within  a  square  in  which  two- 
thirds  of  the  buildings  are  used 
as  residences,  unless  consent  there- 
to is  given  in  writing  by  two- 
thirds  of  all  the  property  within 
the  square,  applies  to  the  use  to 
which  the  building  is  to  be  de- 
voted, and  the  word  "erected"  will 
be  construed  as  applying  to  the 
putting  in  place  of  the  appliances 
necessary  for  carrying  on  the 
work  of  blacksmithing.    523. 

Policemen  and  firemen  do  not 
hold  their  positions  for  a  fixed 
and  definite  term,  and  hence  are 
not  subject  to  the  provisions  of 
Section  4213,  G.  C,  which  forbids 
increase  or  diminishing  of  salaries 
of  oflicers,  clerks  or  employes  of 
municipalities  during  the  term  for 
which  they  were  appointed  or 
elected.     369. 

Council  has  power  to  increase  or 
diminish  salaries  of  policemen  or 
firemen  after  appointment.     419. 

The  tendency  of  city  councils  in 
fixing  salaries  is  generally  fair 
both  to  oflicers  and  the  public. 
419. 

*  A  municipal  council  has  author- 
ity to  pass  an  ordinance  providing 
what  number  of  police  shall  be 
employed,  their  salaries,  etc.,  and 
repealing  the  former  ordinance 
under  which  the  department  was 
operated.  Such  action  would  re- 
sult in  all  members  of  the  depart- 
ment losing  their  positions  as  of 
the  date  of  the  repealing  ordi- 
nance, and  such  a  method  of  re- 
moval is  not  in  contravention  of 
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Section  4484,  which  refers  only  to 
individual  remoyals  for  cause. 
Thereafter  reappointments  may  be 
made  under  such  terms  as  council 
has  provided.     369. 

Power  of  municipalities  with 
reference  to  the  collection  and  dis- 
posal of  garbage  and  other  refuse 
matter;  limitations  as  to  articles 
which  may  be  thus  classed;  Im- 
pairment of  contract  obligations 
with  reference  to  the  collection  of 
offal  of  a  sanitary  character.    321. 

Section  3806,  requiring  that  be- 
fore any  contract  involving  the  ex- 
penditure of  money  is  entered  in 
a  certificate  be  filed  that  the 
money  necessary  is  In  the  treasr 
ury  and  unappropriated,  is  pri- 
marily applicable  to  expenditures 
derived  from  the  general  revenue; 
such  a  certificate  is  not  necessary 
where  a  specific  power  is  conferred 
upon  a  municipality  for  a  specific 
purpose  with  a  specific  provision 
for  payment  of  the  expenditure  in- 
volved in  the  exercise  of  such 
power.     633. 

A  German  newspaper  is  quali- 
fied to  publish  ordinances,  when; 
bona  fide  circulation;  nationality 
of  subscribers.    636. 

MUNICIPAL  COURT— 

The  jurisdiction  of  the  Munici- 
pal Court  of  Cleveland  Is  limited, 
in  civil  cases,  to  residents  of  said 
city  and  to  such  residents  of  the 
county  outside  of  the  city  as  are 
not  householders  or  freeholders 
and  are  served  with  process  when 
within  the  corporate  limits.    59. 


NAME— 

The  naming  of  a  defendant  by 
his  Initials  Instead  of  his  full 
Christian  name  defea/ts  a  lien  on 
the  transcript  of  tile  judgment  ob- 
tained in  such  action,  when.    606. 

NECESSARIES— 

Sufficiency  of  affidavit  for  at- 
tachment on  a  claim  for  neces- 
saries where  directed  against 
more  than  ten  per  cent,  of  the  per- 


sonal earnings  of  the  defendant 
for  services  rendered  within  three 
months.    518. 

NEGLIGENCE— 

Application  of  the  doctrine  of 
the  last  chance.    543. 

As  to  acts  which  were  willful 
and  acts  which  were  negligent. 
543. 

The  owner  of  an  automobile  is 
not  liable  for  the  negligent  acts 
of  his  chauffeur  while  the  latter 
is  acting  beyond  the  scope  of  his 
employment.    145. 

Where  money  on  deposit  in  a 
bank  has  been  paid  to  the  wrong 
person,  the  question  whether  the 
bank  is  relieved  from  liability  on 
the  ground  that  it  exercised  rea- 
sonable care  is  one  for  the  jury. 
159. 

The  defenses  of  general  denial 
and  contributory  negligence  may 
be  combined  In  the  same  answer. 
45. 

Where  a  passenger  on  an  elec- 
tric car,  fearing  a  collision  with  a 
railway  train,  jumped  and  was 
fatally  Injured;  proximate  cause; 
next  of  kin.    481. 

A  court  can  not  apportion  neg- 
ligence as  between  persons  or 
agencies  either  In  degree  or  as  to 
time,  but  must  accept  the  finding 
of  the  jury  in  that  behalf  where 
based  upon  the  evidence  and  cir- 
cumstances of  the  case.    481. 

Where  a  woman  was  struck  at 
a  railway  crossing  on  a  foggy 
night  by  a  locomotive  which  gave 
no  signal  of  its  approach.    49. 

Where  no  whistle  is  sounded  or 
bell  rung  at  a  railway  crossing,  a 
presumption  arises  that  no  train 
is  approaching.    49. 

Whether  the  work  of  taking 
down  a  wall,  ruined  by  fire,  was 
Inherently  dangerous  was  a  ques- 
tion for  the  jury;  such  a  case  can 
not  be  arrested  from  the  jury  on 
the  ground  that  1;he  accident  was 
the  result  of  the  negligence  of  an 
independent  contractor;  a  work- 
man at  work  on  such  a  wall  can 
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not  be  aaid  to  have  aasnmed  the 
risk  of  a  defective  derrick,  when. 
I. 

XEWSPAPEIR— 

Qualification  of  a  German  news- 
IMiper  for  the  publication  of  ordi- 
nances.   636. 

The  term  "paid  circulation**  is 
used  in  Section  4228,  G.  C,  in  con- 
tradistinction from  gratuitous  cir- 
culation, and  does  not  mean  that 
payment  has  been  made  in  ad- 
vance, but  that  each  subscriber  is 
under  obligations  to  pay  for  the 
paper  and  does  not  receive  it  as  a 
gratuity.    636. 

It  is  not  necessary  that  a  news- 
paper printed  in  the  German  lan- 
guage, which  qualifies  to  publish 
ordinances,  should  have  its  entire 
circulation  among  persons  who 
are  able  to  read  Grerman.    636. 

NEW  TRIAL— 

Failure  of  a  petition  in  an  ac- 
tion for  wrongful  death  to  dis- 
close all  next  of  kin  is  not  ground 
for  a  motion  for  a  new  trial  by 
the  defendant.    481. 

NEXT  OF  KIN— 
See  New  Tbial. 

NOTARY  PUBLIC— 

A  notary  public,  appointed  and 
qualified  under  the  laws  of  Ohio, 
has  no  authority  to  punish  a  wit- 
ness for  contempt  in  refusing  to 
testify  before  him  in  the  taking 
of  a  deposition  pursuant  to  a  com- 
mission issued  to  such  notary  by 
a  court  of  another  state  wherein 
the  action  in  which  said  deposi- 
tion is  to  be  used  is  pending.    161. 

NOTICE— 

A  tenant  occupying  the  middle 
portion  of  a  building  has  notice, 
without  consulting  the  lease,  that 
the  party  occupying  the  space 
next  to  the  wall  has  the  exclusive 
rif^t  to  use  the  wall  for  advertis- 
ing purposes.    433. 

Must  be  pleaded  in  an  action  on 
a  contract  of  indemnity  which 
stipulates  how  notice  of  default 


shall  be  brought  home  to  the  sure- 
ty.   158. 

NUISANCE— 

Public  control  with  reference  to 
the  elimination  of  nuisances  is  the 
same  over  toll  roads  as  over  other 
highways.     129. 


OFFAL— 
See  GASRAte. 

OFFICE  AND  OFFICER — 

An  action  in  mandamus  to  com- 
pel a  public  officer  to  take  steps 
required  by  law  will  not  lie  un- 
less instituted  by  a  public  officer 
whose  duty  it  is  to  enforce  the 
performance  of  official  duty  by 
other  officers.    59. 

The  term  'Hivery  hire,"  in- 
curred by  a  sheriff  in  the  proper 
performance  of  the  duties  of  his 
office.  Includes  "automobile  hire." 
61. 

By  whom  mandamus  proceed- 
ings may  be  maintained  to  com- 
pel public  officials  to  perform 
their  duties.    590. 

Fees  and  mileage  illegally  paid 
to  a  conmer  may  be  recovered  in 
an  action  brouf^t  by  the  prose- 
cuting attorney;  the  fact  that  the 
money  so  paid  was  in  compromise 
of  a  larger  sum  claimed  by  him  as 
salary  under  an  unconstitutional 
law  does  not  bar  such  an  action; 
the  rule  as  to  voluntary  payment 
does  not  apply  in  the  case  of  one 
public  officer  dealing  with  another 
with  reference  to  their  compensa- 
tion.   41. 

One  wrongfully  ejected  from  of- 
fice may  by  mandamus  compel  re- 
instatement and  payment  of  sal- 
ary due.    659. 

A  woman  serving  as  the  matron 
of  a  jail  is  not  a  public  officer,  and 
could  not  become  a  public  officer 
under  our  present  Constitution; 
she  is  a  mere  assistant  of  the 
sh^ff  and  her  term  of  office  ex- 
pires with  his,  and  she  can  there^ 
after  have  no  claim  upon  the  of- 
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flee  except  by  reappolnlment  by 
the  incoming  sheriff.    669. 

Policemen  and  firemen  do  not 
hold  their  positions  for  a  fixied 
and  definite  term  and  are  there- 
fore not  subject  to  the  provision 
of  Section  4213,  as  to  change  in 
salary  during  term  of  appoint- 
ment.   369. 

Policemen  and  firemen  are  not 
appointed  for  a  "term."    419. 

Where  funds  of  the  probate 
court  are  lost  through  a  bank  fail- 
ure, the  Judge  holding  office  at  the 
time  becomes  liable  therefor,  and 
where  the  amount  of  the  shortage 
is  carried  on  the  books  as  cash, 
succeeding  Judges  who  assume  the 
fictitious  account  also  become  lia- 
ble therefor.    171. 

An  action  for  recovery  of  such 
a  shortage  is  subject  to  the  ten 
years  statute  of  limitations,  and 
time  does  not  begin  to  run  until 
the  end  of  the  Incumbency  of  the 
judge  who  was  in  office  at  the 
time  the  shortage  occurred,  not- 
withstanding he  may  have  served 
one  or  more  terms  after  the  term 
at  which  the  shortage  occurred. 
171. 

ORDINANCE— 

Regulating  pool  rooms — see  Mu- 
nicipal COBFO&ATIONS. 

As  to  publication  of  ordinances 
in  a  German  newspaper — see  Mu- 
nicipal Ck>BPO&ATIONS. 

For  the  elimination  of  grade 
crossings;  failure  to  name  certain 
streets  upon  which  dangerous 
crossings  exist  may  be  cured  by  a 
supplemental  ordinance.    483. 

Presumption  as  to  a  valid  legis- 
lative intent.    523. 

Where  an  ordinance  deals  with 
streets  and  the  public  landing  it 
deals  with  two  subjects  and  is  in- 
valid on  that  ground.    65. 

An  orinance  is  invalid  if  not 
based  upon  an  exercise  of  discre- 
tion on  the  part  of  council  as  to 
terms  and  conditions,  where  the 
ordinance  grants   the  right   to   a 


railway  company  to  appropriate 
an  easement  across  a  public  land- 
ing.   65. 


PARTIES— 

In  a  proceeding  to  compel  a  cor- 
poration to  transfer  corporate 
stock,  it  is  not  necessary  that  the 
transfer  agent  be  made  a  party. 
86. 

Vendors  are  proper  parties  to 
an  action  by  a  principal  to  obtain 
possession  of  property  which  the 
agent  purchased  for  the  principal 
but  afterward  denied  the  agency. 
177. 

PARTITION— 

The  right  to  immediate  posses- 
sion is  essential  to  the  right  to 
partition,  and  a  remainderman  is 
not  entitled  to  partition  notwith- 
standing the  owner  of  the  inter- 
mediate estate  consents  thereto. 
17. 

Where  property  is  purchased  at 
a  sale  in  partition  by  a  tenant  in 
common,  that  part  of  the  title 
which  was  cast  by  the  law  of  de- 
scent upon  the  said  purchaser  is 
extinguished,  and  the  whole  title 
vests  in  him  by  purchase.    650. 

PARTNBRSHIr— 

Deed  conveying  property  be- 
longing to  a  partnership  held  to 
create  an  express  trust,  where  the 
purpose  of  the  conveyance  was  to 
liquidate  partnership  liabilities; 
action  by  administrator  of  de- 
ceased partner  for  an  accounting. 
609. 

PAYMENT— 

The  rule  that  money  voluntarily 
paid  can  not  be  recovered  does 
not  apply  to  the  case  of  one  pub- 
lic officer  dealing  with  another 
with  reference  to  their  compensa- 
tion.   41. 

PERSONAL  RIGHTS— 

Violation  of,  by  interfering  with 
an  employe  desiring  to  Join  a 
labor  organization.    401. 
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PLEADING— 

An  allegation  that  a  manidpal- 
ity  pennltted  a  contractor  to  erect 
tNUTiers  or  obstmctiona  upon  its 
streets  <»*  sidewalks,  which  were 
not  marked  by  danger  lights  at 
night,  and  because  of  such  n^li- 
gence  the  plaintiff  was  injured,  is 
good  against  demurrer.    183. 

In  an  action  to  foreclose  a  me- 
chanic's lien  the '  petition  should 
be  definite  as  to  whether  the  work 
was  performed  under  a  general 
contract*  and  also  as  to  whether 
the  lots  upon  which  the  building 
or  buildings  stand  are  ccHLtlgnous. 
78. 

In  an  action  for  damages  on  ac- 
count of  a  dog  bite,  it  is  not  neces- 
sary to  allege  that  the  dog  was 
known  to  its  owner  to  be  Tidous, 
or  that  it  was  in  fact  vicious.    80. 

Necessary  ayerments  in  an  ac- 
tion on  a  contract  of  indemnity 
which  stipulates  how  notice  shall 
be  brought  home  to  the  defendant 
surety.    158. 

The  fact  that  the  petition  in  an 
acti<m  for  damages  on  account  of 
wrongful  death  does  not  disclose 
all  of  the  next  of  kin,  does  not 
afford  ground  for  a  motion  for  a 
new  trial  by  the  defendant.    481. 

The  rule  that  an  action  must  be 
founded  upon  a  definite  theory 
which  can  not  thereafter  be 
changed  or  departed  from,  does 
not  permit  a  plaintiff  in  a  suit  on 
an  express  contract  to  prosecute 
his  action  as  for  breach  of  an  im- 
plied contract.    429. 

Where  a  plaintiff  alleges  that 
the  wrongful  act  of  which  he  com- 
plains was  both  willful  and  negli- 
gent, a  motion  to  require  him  to 
elect  upon  which  he  will  rely  will 
be  granted;  not  that  willfulness  is 
always  incompatible  with  negli- 
gence, but  for  the  reason  that  the 
plaintiff's  petition  should  contain 
allegations  which  aflirmatiyely 
and  unconditionally — and  not  al- 
tematiyely — preclude  his  own 
negligence  as  a  directly  contrib- 
uting cause  of  the  injury.    543. 


While  a  general  denial  is  incon- 
sistent with  the  defense  of  con- 
tributory negligence^  it  is  permis- 
sible to  combine  them  in  the  same 
answer  and  rely  upon  the  deyelc^ 
meats  of  the  trial  to  disclose 
which  is  the  true  defense.    45. 

POLICE  DEPARTMENT— 
See  MuHiciPAi.  CosFOSAnoiis. 

POLICE  POWER— 

Injunction  lies  against  suryeil- 
lance  oyer  a  note  broker  who  is 
charged  with  collecting  usurious 
Interest    472. 

The  proyision  of  Section  1012^ 
G.  C,  prohibiting  the  use  of  cel- 
lars or  basements  for  bakeries,  is 
a  reasonable  exercise  of  the  police 
power  of  the  state.    545. 

PRESIDING  JUDGE— 

Uncertain  meaning  of  the  t^m. 
13. 

PRESUMPTION— 

Where  no  whistle  is  sounded  or 
bell  rung  at  a  railway  crossing  a 
presumption  arises  that  no  train 
is  approaching.    49. 

On  application  for  bail  by  one 
charged  with  murder  in  the  first 
degree,  the  presumption  is  against 
granting  the  application.    395. 

PRIVATE  RIGHTS— 

The  right  of  freedom  of  con- 
tract in  the  sale  and  purchase  of 
labor  is  not  inyaded  by  the  prori- 
sions  of  the  act  for  the  presenra- 
tion  of  the  health  of  female  opera- 
Uyes.    1. 

PROMISSORY  NOTES— 

An  action  lies  in  fayor  of  a 
surety  who  has  paid  the  promis- 
sory note  of  his  principal  when 
due;  wh^i  such  a  note  is  not  in 
Judgment  and  is  independent  of 
any  security,  lien  or  preference, 
the  action  is  barred  in  six  years. 
468. 

PROXIMATE  CAUSE— 

Where  a  passenger  on  an  elec- 
tric car,  fearing  a  collison  with  a 
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railway    train.   Jumped    and    was 
fatally  injured  in  so  doing.    481. 

PUBLIC  FUNDS— 

Authority  of  county  commis- 
sioners and  auditor  to  replenish 
exhausted  funds  by  transfer  from 
other  funds  must  be  strictly  con- 
strued; moneys  so  transferred  or- 
dered restored;  but  funds  arising 
from  fees  paid  into  county  offices 
may  be  so  transferred.    337. 

PUBLIC  LANDING— 

As   to   the   right   of   a   railway 
company  to  appropriate  an  eaae- 
,  ment  across  a  public  landing  for 
an  elevated  railway  track.    65. 

PUBLIC  POLICY— 

Where  public  rights  are  in- 
volved; discriminating  provision 
in  a  contract  between  neighboring 
telephone  companies.     289. 

PUBLICATION— 

Of  the  rates  of  taxation  by  a 
county  treasurer  can  not  be  com- 
pelled by  a  publisher  who  has  no 
contract  to  make  such  publica- 
tion,   590. 

The  competency  of  a  newspaper 
to  make  a  publication  required  by 
law  depends  upon  the  purpose  of 
its  publication  rather  than  the  ex- 
tent of  its  circulation  in  a  given 
community.    529. 

Competency  of  a  Grerman  news- 
paper to  publish  the  annual  report 
of  county  commissioners.    529. 


RAILWAYS— 

Authority  to  appropriate  an 
easement  across  a  public  landing 
for  an  elevated  railway  is  granted 
by  Section  3283a,  Revised  Stat- 
utes, but  in  making  such  an  ap- 
propriation it  is  neceswiry  to  fol- 
low the  procedure  lai9  down  in 
Title  II,  Chapter  8,  Part  3,  Re- 
vised Statutes.    65. 

An  ordinance  granting  a  rail- 
way the  right  to  condemn  such  an 


easement  is  void,  if  not  based 
upon  an  agreement  between  the 
railway  company  and  the  munici- 
pality wherein  the  discretion  of 
council  has  been  exercised  as  to 
the  terms  and  conditions  under 
which  the  grant  is  made.     65. 

Whether  the  rule  that  as  be- 
tween a  railway  and  navigable 
river  the  use  of  ground  for  pur- 
poses of  navigation  is  paramount 
to  its  use  for  railway  purposes,  is 
applicable  to  the  terminals  re- 
quired for  these  respective  means 
of  transportation,  quaere.    65. 

Right  to  encroach  upon  a  high- 
way with  the  supports  of  an  over- 
head bridge  can  not  be  acquired 
by  adverse  possession.    129. 

The  proceeds  from  an  issue  of 
municipal  bonds,  authorized  for 
the  purpose  of  abolishing  grade 
crossings,  may  be  applied  so  far 
as  necessary  to  the  elimination 
of  crossings  of  streets  not  spe- 
cifically named  in  the  original  or- 
dinance, when.    483. 

A  general  plan  for  the  elimina- 
tion of  dangerous  grade  crossings 
includes  within  its  scope  author- 
ity to  remove  a  tunnel  under  a 
railway  embankment  and  to  sub- 
stitute therefor  a  bridge  which  will 
span  the  street  and  will  afFord 
greater  facilities  and  increased 
safety  for  travel  passing  thereun- 
der.    483. 

The  provision  of  Sections  8876 
and  8877,  requiring  the  prepara- 
tion of  plans  within  a  limited 
period  after  the  passage  of  an  or- 
dinance for  the  elimination  of 
dangerous  crossings,  Is  directory 
and  not  mandatory,  and  is  a  pro- 
vision which  may  be  waived  for 
the  purpose  of  giving  time  for 
preparing  plans,  etc.     483. 

The  certificate  of  the  city  audi- 
tor that  the  money  necessary  to 
meet  the  city's  share  of  the  ex- 
pense is  not  necessary  in  matters 
relating  to  grade  crossings.     633. 

An  agreement  for  the  use  of  a 
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Ti^Uti-wmj     ripens     Into     title 

thereto,  where  in  aceorduiee  with 

such  acreemeot  the  TfmA  has  been 

eoDstmcted    kUmg   neh    rfc^t-of- 

waj  and  Is  beine  operated  there- 

on.   6&3. 

grade   of   a   citj   are   safa|ect    to 


A  railway  eompanj  which  has 
agreed  for  a  Taloable  eoBsiderar 
tion  not  to  locate  its  track  in  a 
certain  manner  on  its  ri^it-of- 
waj,  bat  snhaeqnently  finds  it 
neeeasarr  to  disresard  tlds  ssree- 
ment  in  order  to  property  dis- 
t  harge  its  doty  to  the  pablic,  wiB 
not  be  enjoined  against  a  breach 
of  its  agreement  bat  the  owner  of 
tlie  land  will  be  ronanded  to  a 
snit  for  damagrs  growing  ont  of 
the 


A  leeeiTer  Is  not  liable  for  the 
infringement  of  a  trade  namc^  In 
:he  prosecution  of  the  bnninw 
which  has  been  placed  in  his 
hands,  when;  method  of  taking  an 
acconnt  of  profits  nnder  an  al- 
leged infringement,  with  determi- 
nation of  expense,  hMses,  etc:; 
sales  which  can  not  be  included  in 
an  aeeoonting  of  profits.    113. 

Gronnd  for  a  recelTer  of  a  cor- 
poration is  not  shown  where  there 
is  no  prayer  tar  legal  or  eqoitable 
re4iet  and  especially  if  the  por- 
pooe  appears  to  be  merely  to  sta^v 
oir  creditors  by  preTeoting  them 
from  realizing  on  their  claims 
throogh  salts  at  law.    20€. 


Right  of  the  public  to  inspect 
public  documents.    319. 

The  proceedings  of  the  Tax 
Commission  of  Oliio  constitute  a 
public  record,  and  subject  to 
proper  regulations  this  record  is 
open  to  inspection  by  sny  and  aH 
persons  wbo  choose  to  examine  it. 
regardless  of  their  interest  or  lack 
of  interest  in  the  subject-matte'r. 
219. 


Ordl 
fire 
which   has 


creating  poUee  and 
for    a    Tillage 
advanced  to  the 


RKFORXATIOX— 

The  rale  that  a  written  obliga- 
tion can  be  re&nied  only  on  dear 
and  eonrincing  eTidcnee  Is  satis- 
fied in  the  case  of  a  boilding  eon- 
tract,  when;  what  facts  may  be 
considered  in  determining  snch  a 


Of  a  lease  win  not  be  granted 
on  a  mere  showing  that  some  pro- 
Tision  which  was  sgreed  npon  be- 
tween the  leastR-  and  an  agent  of 
the  kssee  was  not  Incorporated  In- 
to the  lease  snbseqnently  <taawn 
by  the  lessor  and  execoted  by 
eera  of  the 


REKAINDKR— 

Acceleration  of,  by  the  rcfnssi 
of  a  widow  to  take  nnder  the  wiD 
of  her  hnshand.    50C. 

A  deiise  of  a  contin0ent  re-* 
mainder  Is  not  Uable  fin-  the  col- 
lateral Inheritance  tax.    €57. 


A  remainderman  is  not  entitled 
to  partition  notwithstanding  the 
owner  of  the  intermediate  estate 
ctHisents  thtfetOL    17. 

REMrmTCR— 

A  court  is  disinclined  to  grant  a 
remitTitur  for  the  rrnang  thst  it 
inures,  as  a  rule,  to  the  benefit  of 
the  defendant  and  militates 
against  the  plaintiff  wtthovt  any 
certainty  that  it  will  terminate 
the  action.    7. 

RIOT— 

One  charged  with  murder  in  the 
first  degree  through  participation 
in  a  riot  is  not  entitled  to  bail 
where  bis  defense  is  an  allbL    395. 

RIPARIAN  RIGHTS^ 

Riparian  ownership  and  gOTem- 
ment  interest  distinguished.    223. 

The  title  of  the  state  and  of  mn- 
nicipalities  to  land  under  the 
watera  of  Lake  Erie  is  not  that 
of  proprietor,  but  It  is  held  in 
trust  by  them  for  public  purpoaea 
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ol  navigation  and  fishery;  ripar- 
ian ownership  embraces  all  facili- 
ties and  instrumentalities  which 
further  navigation  and  fishing, 
and  includes  access  to  navigable 
water  and  the  right  to  wharf  out 
to  it.    225. 

The  fact  that  a  municipality  has 
used  public  funds  for  piling  and 
filling  in  lands  for  park  purposes 
does  not  defeat  the  rights  of  re- 
versionary riparian  owners  in 
such  lands.    225. 

ROADS— 

County  commissioners  may  at 
their  discretion  meet  the  expense 
of  constructing  and  repairing 
county  roads  by  a  levy  in  excess 
of  the  limitation  fixed  by  the  tax- 
ing statute.    52. 

Encroachment  upon  a  highway 
by  supports  for  an  overhead  rail- 
way bridge;  right  to  so  encroach 
can  not  be  acquired  by  adverse 
possession;  public  control  over 
toll  roads  with  reference  to  nuis- 
ances is  the  same  as  over  other 
highways;  method  of  establishing 
the  width  of  a  highway  where  the 
records  have  been  destroyed.    129. 


SALARY— 

Ck>uncil  has  power  to  diminish 
or  increase  the  salaries  of  police- 
men and  firemen  after  their  ap- 
pointment.   419. 

SECRET  SERVICE  OFFICER— 

The  provision  for  the  appoint- 
ment of  a  secret  service  officer, 
found  in  Section  2915-1,  General 
Code,  is  inoperative  and  void  for 
the  reason  that  it  is  impossible 
to  determine  what  judge  or  offi- 
cer is  designated  to  fix  the  com- 
pensation; repealed  Section  1541 
is  therefore  still  in  force.    13. 

SERVICES— 

See  Employer  and  Employe. 

Compensation  for,  to  an  attor- 
ney employed  under  an  express 
contract,  where  the  duties  to  be 
performed  were  subsequently  in- 
creased by  legislation.    353. 


SHERIFF— 

Allowances  to,  by  the  county 
commissioners,  may  include  auto- 
mobile hire  incurred  in  the  neces- 
sary .and  proper  administration  of 
the  duties  of  his  office.    61. 

SIDEWALKS— 

The  duty  devolving  upon  a  vil- 
lage to  keep  its  streets  and  side- 
walks free  from  obstruction  is  a 
ministerial  duty.    183. 

A  petition  charging  that  a  con- 
tractor, with  knowledge  of  the  vil- 
lage, erected  barriers  upon  a  side- 
walk, which  were  not  marked  by 
danger  lights  at  night,  and  by  rea- 
son of  such  negligence  the  plaint- 
iff suffered  an  injury,  is  good 
against  demurrer.    183. 

SIGNS— 

Right  of  lessees  to  place  signs 
on  the  outer  wall  of  the  building 
occupied;  tenant  located  next  to 
outer  wall  has  exclusive  right  to 
use  of  wall  for  advertising  pur- 
poses, when.    433. 

SOCIETY     FOR      PREVENTION 
OF  CRUELTY— 

The  provisions  of  the  Ohio  stat- 
utes, so  far  as  not  in  confiict  with 
the  federal  twenty-eight  hour  live 
stock  shipment  law,  are  constitu- 
tional, and  the  discretion  of  offi- 
cers of  the  society  in  determining 
what  constitutes  cruelty  will  not 
be  interfered  with,  when.    625. 

SODOMY— 

The  head  is  a  part  of  the  body 
and  the  mouth  is  an  "opening  of 
the  body"  within  the  meaning  of 
the  statute  relating  to  sodomy. 
349. 

SPECIFIC  PERFORMANCE— 

A  lessor  who  refused  upon  ten- 
der thereof,  to  accept  the  amount 
named  in  a  lease  with  privilege  of 
purchase,  will  not  be  allowed  in- 
terest on  said  amount,  and  the 
purchaser  standing  ready  to  take 
the  land  at  the  price  so  named 
will  not  be  required  to  pay  inter- 
est on  the  amount  of  his  tender. 
538. 
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Specillc  performance,  where  In- 
terest in  a  privilege  of  pnrdiaae 
was  assigned  and  the  property 
was  sold  to  another  than  the  as- 
signee and  the  owner  of  the  fee, 
into  whose  lease  the  priYilege  of 
purchase  was  inemiMrated,  re- 
fused to  accept  the  porchase  price. 
538. 

STATUTES —   . 

When  a  statute  which  has  re- 
ceiyed  a  settled  jndicia!  construc- 
tion is  repealed  and  la  afterward 
re-enacted  in  the  same  terms  and 
for  the  same  purpose  and  objtet, 
it  will  be  presumed  that  the  legis- 
tatlYe  body  so  re-enacting  it  in- 
tended that  it  should  bear  the 
same  construction  wliich  was 
giyen  to  the  ori^nal,  unless  a  dif- 
ferent intention  is  shown.    364. 

STATUTES  CONSIDERED— 

(Where  not  otherwise  stated  the 
reference  is  to  the  General  Code.] 

Section  154,  (repealed),  held  to 
be  stiU  In  foree.    13. 

Section  327,  relating  to  the  lend- 
ing to  depositaries  of  money  be- 
longing to  the  state,  the  giving  of 
bond,  etc    185. 

Section  1012,  relating  to  yenti- 
latlon  of  bakeries.    298. 

Section  2296,  proyiding  how  and 
by  whom  public  funds  may  be 
transferred.    337. 

Section  2342,  relating  to  county 
building  commission.    577. 

Section  2409,  relating  to  ap- 
pointment of  a  clerk  for  the  coun- 
ty commissioners.    577. 

Section  2443,  relating  to  dispo- 
sition by  county  commissionerB  of 
unexpended  balances.    337. 

Section  2508,  proyiding  for  pub- 
lication of  the  annual  report  of 
the  county  commissioners  in  a 
newspaper  published  in  the  Qer- 
man  language.    529. 

Section  2571,  proyiding  proceed- 
ings when  a  public  fund  has  be- 
come exhausted.    337. 

Section  2866,  relating  to  the  fees 
of  eoroners.    41. 


Section  2915-1,  relating  to  the 
appointment  by  the  prosecuting 
attorney  of  a  secret  service  of- 
ficer.   13. 

Section  2921,  relating  to  the 
duty  of  the  prosecuting  attorney 
to  procure  a  restraining  order 
against  misapplication  of  public 
funds.    41. 

Sections  3283  and  3283a,  Re- 
vised  Statutes,  providing  how  a 
railway  company  may  appropri- 
ate a  road  or  street    65. 

Section  3539,  relating  to  Juris- 
dlctimi  of  officers  of  a  municipal- 
ity situated  in  two  counties.    390. 

Section  3677,  relating  to  the 
powers  of  a  municipality  to  ap- 
propriate property.    225. 

Section  3681,  relating  to  the  ap- 
plication to  be  made  to  court  for 
appropriation  of  lands.    225. 

Section  3698,  relating  to  the 
lease  or  sale  of  property  bdong- 
ing  to  a  municipality.    225. 

Section  3812,  providing  methods 
for  computing  special  asseasments. 
364. 

Section  4212-2,  Revised  Statutes, 
making  the  owner  or  harbomrer 
of  a  dog  liable  for  damages  caused 
by  it    80. 

Section  4213,  providing  that  the 
salary  of  no  officer,  clerk  or  em- 
ploye of  a  municipality  shall  be 
increased  or  dltniniphfi^  during 
the  term  for  which  be  was  deeted 
or  appointed.    369  and  419. 

Section  4227-1-2-3,  known  as  the 
municipal  initiative  and  referen- 
dum law.    513. 

Section  4227.  r^ating  to  the  au- 
thentication and  recording  of  or- 
dinances and  providing  when  they 
shall  take  effect    681. 

Section  4228,  relating  to  the 
publication  of  ordinances  and  res- 
olutiona.    636. 

Section  4232,  relating  to  publi- 
cation of  ordinances  in  munldpal 
corporations  in  which  no  newspa- 
per is  published.    681. 

4233,    providing    what 


714 


the  effect  of  failure  to  publish  or- 
dinances, etc.,  shall  be.    681. 

Section  4484,  relating  to  dismis- 
sal of  municipal  employes.    369. 

Section  5331,  known  as  the  col- 
lateral inheritance  tax  law.    657. 

Section  5649-30,  fixing  a  maxi- 
mum tax  rate.    120. 

Section  5654,  relating  to  trans- 
fers of  surplus  from  special  taxes 
or  loans.    387. 

Section  6699,  providing  that 
taxes  collected  under  a  special 
levy  shall  be  used  for  the  purpose 
designated.    337. 

Section  6140,  providing  for  the 
filing  of  a  petition  to  prohibit  the 
liquor  traffic  in  a  residence  dis- 
trict.   449. 

Section  6141,  providing  that  the 
certificate  or  decision  of  mayor  or 
judge  JB  A  local  option  case  shall 
be  evidence.    449. 

Section  6149,  relating  to  sngna- 
tures  to  a  petition  prohibiting  the 
liquor  traffic  in  a  residence  dis- 
trict.   449. 

Section  6253,  relating  to  publi- 
cation of  the  rate  of  taxation  in  a 
German  newspaper.    590. 

Section  6278,  defining  the  words 
•mob"  and  "lynching.".  673. 

Section  6283,  providing  a  rem- 
edy on  account  of  death  or  in- 
juries inflicted  by  a  mob  trying  to 
lynch  another.    673. 

Section  6415,  providing  when  an 
appropriation  of  property  may  be 
made.    65. 

Section  7515,  having  reference 
to  county  roads  whose  records 
have  been  destroyed.    129. 

Section  8308,  Revised  Statutes, 
^relating  to  mechanic's  liens.    78. 

Section  8335,  relating  to  the  ef- 
fect of  collusion  or  fraud  in  pay- 
ment to  principal  contractor.   217. 

Section  8673,  providing  for  a 
record  of  certificates  of  corporate 
stock.    86. 

Section    8876,    relating    to    the 
preparation    of    plans    for    grade 
.  crossings.    483. 


Section  8877,  providing  when 
the  common  pleas  court  Is  to  de- 
termine the  manner  of  a  grade 
crossing  improvement.    483. 

Section  9235,  having  reference 
to  the  width  and  grade  of  high- 
ways and  plank  roads.    129. 

Section  10062,  relating  to  the 
Ohio  Humane  Society.    626. 

Section  10213,  relating  to  the 
interpretation   of  words.    678. 

Section  10382,  relating  to  ap- 
peal.   111. 

Section  10561,  relating  to  the 
subsequent  birth  of  a  child  of  the 
testator.    593. 

Section  10704,  providing  how 
corporate  stock  may  be  sold.    86. 

Section  10969,  providing  that  a 
guardian  may  borrow  money  and 
mortgage  the  estate  of  his  ward 
in  certain  cases.    311. 

Section  10972,  relating  to  pro- 
ceedings for  authority  to  a  guard- 
ian to  borrow  money  on  the  prop- 
erty of  his  ward.    311. 

Section  11219,  relating  to  ac- 
tions for  recovery  of  real  estate. 
129. 

Section  11220,  relating  to  re- 
covery of  real  estate  dedicated  to 
public  use.    129. 

Section  11222,  relating  to  con- 
tracts not  in  writing.    193. 

Section  11222,  providing  that  an 
Action  on  a  contract  not  in  writ- 
ing must  be  brought  within  six 
years.     468. 

Section  11226,  known  as  the 
statute  of  limitations  applicable 
to  official  bonds.    171. 

Section  11227,  providing  for  a 
limitation  for  the  bringing  of  cer- 
tain actions.    193. 

Section  11261,  providing  for  a 
continuance  of  an  action  upon  dis- 
ability of  one  of  the  parties.    193. 

Section  11350,  providing  how  an- 
swers, to  interrogatories  may  be 
enforced.    269. 

Section  11614,  providing  when 
a  plaintiff  jnay  be  required  to  give 
security  for  costs.    362.      ■   > 
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Section  11620,  prorldins  when 
judgmtfit  may  be  entered  against 
a  surety  for  costs.    362. 

Section  11631,  proTiding  when 
common  pleas  or  circnit  court 
may  yacate  or  modify  its  orders 
or  judgments  after  term.    269. 

Section  11894,  relating  to  the 
appointment  of  a  receiyer.    206. 

Section  12029,  providing  for  the 
granting  of  an  order  of  partition. 
17. 

Section  12241,  relating  to  juria- 
diction  of  the  conmion  pleas  court 
over  an  order  made  hy  the  pro- 
bate court     111. 

SecUon  12943,  prohibiting  inter- 
ference with  an  employe  Joining  a 
labor  organization.    401. 

Section  13043,  relating  to  sod- 
omy.   349. 

Section  10225,  relating  to  Juris- 
diction of  justices  of  the  peace 
over  non-residents.    59. 

101  O.  L.,  134,  renting  to  com- 
putation of  assessments  against 
comer  lots.    364. 

101  O.  Lu,  399,  relatiye  to  the 
Tax  Commission  of  Ohio.    93. 

102  O.  h.,  93,  routing  to  addi- 
tional allowances  to  sheriff.    61. 

102  O.  L.,  266,  fixing  a  maxi- 
mum for  tax  levies.    52. 

102  O.  Lu,  488,  relating  to  pres- 
ervation of  the  health  of  female 
employes.    1. 

102  O.  L.,  84,  conferring  upon 
Charles  A.  Thatcher  the  right  to 
practice  law.    273. 

102  O.  Liu,  469,  requiring  money 
lenders  to  secure  licenses.    441. 

STREETS— 

Vacation  of  a  street  in  part  and 
the  filling  of  it  up  with  a  railway 
embankment  does  not  entitle  an 
abutting  owner  to  damages,  when. 

81. 

Rule  of  the  Haviland  case  for 
assessing  comer  lots  restored  by 
101  O.  L..  134.     364. 

STREET  RAILWAYS— 
Under  the  franchise  granted  to 


the  Cincinnati  Street  Railway 
Company  on  August  18,  1896,  the 
percentage  of  earnings  to  be  paid 
to  the  municipality  includes  the 
earnings  of  interurban  companies 
entering  the  city  over  tracks  of 
the  Cincinnati  Street  Railway 
Company  covered  by  the  said  fran- 
chise.   306. 

It  is  a  ministerial  duty  on  the 
part  of  a  municipality  to  keep  its 
streets  free  from  obstruction;  suf- 
ficient allegations  as  to  negligence 
of  that  character  to  stand  against 
demurrer.    183. 

STRIKES— 

A  labor  union  strike,  where  the 
purpose  is  to  settle  a  trade  dis- 
pute or  some  other  question  grow- 
ing out  of  and  incidental  to  the  re- 
lations between  the  strikers  them- 
selves and  their  employer,  and  the 
conduct  of  the  strikers  is  free 
from  force,  intimidation  or  false 
representations,  and  is  intended  to 
better  the  condition  of  the 
stitters  rather  than  to  punish 
their  onployer,  is  a  lawful  under- 
taking notwithstanding  the  strik- 
ers may  know  that  their  collective 
action  will  result  in  damage  to 
their  employer.    257. 

Circumstances  warranting  work- 
men from  collectively  leaving 
their  onployment;  peacable  per- 
suasion justified,  whether  dil«cted 
against  other  workmen  likely  to 
enter  their  employer's  service  or 
against  customers  of  their  em- 
ployer: but  threats  and  intimida- 
tion are  subject  to  injunction.  257. 

The  action  of  strikers  and 
strike  sympathizers  in  attempting 
to  intimidate  or  drive  out  strike 
breakers  is  not  the  action  of  a 
mob  within  the  meaning  of  the 
statute  providing  for  the  recovery 
of  damages  by  one  suffering  in- 
juries thereby.    673. 

SUBROGATION— 

Where  a  purchaser  without 
knowledge  was  met  by  an  alleged 
incumbrance  in  the  form  of  a  lien 
on  a  judgment  procured  in  an  ac- 
tion in  which  the  vendor  of  the 
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property  purchased  was  named  as 
defendant  by  initials  only.    605. 

SUBSTITUTION— 

Of  an  assignee  of  the  original 
party  plaintiff,  where  the  har  of 
the  statute  has  fallen,  does  not 
avoid  the  statute  by  making  the 
substituted  party  the  plaintiff  ah 
initio.    193. 

SURETIES— 

A  surety  who  pays  the  promis- 
sory note  of  his  principal  when 
due  has  a  cause  of  action  against 
him  for  reimbursement;  such  an 
action  rests  upon  the  Implied 
promise  of  the  principal  to  save 
him  harmless  in  the  premises,  and 
is  barred  In  six  years  by  Section 
11222,  when.    468. 

Sureties  for  state  deposits  are 
not  liable  for  money  secretly  de- 
posited.   185. 

As  to  liability  of.  for  state  funds 
deposited  in  bank;  knowledge  of 
the  acts  of  its  own  officers  is 
chargeable  to  a  state  in  dealing 
with  sureties;  provisions  of  the 
depository  act  which  do  not  af- 
fect sureties.    185. 

No  renewal  is  necessary  of  a 
bond  given  to  secure  repayment 
of  moneys  belonging  to  the  state, 
which  have  been  loaned  to  a  bank 
under  the  depository  act.    185. 

Connivance  between  principal 
and  the  officer  giving  the  bond  re- 
leases the  surety.    185. 


TAXATION— 

Construction  of  the  emergency 
section  of  the  Smith  one  per  cent, 
taxing  statute.    52. 

The  expense  of  constructing,  re- 
pairing and  maintaining  county 
roads  may  be  met  by  county  com- 
missioners in  their  discretion  by 
a  levy  in  excess  of  the  limitation 
fixed  by  the  general  taxing  stat- 
ute.   52. 

Injunction  does  not  lie  to  re- 
strain the  Ohio  Tax  Commission 
from  certifying  to  the  Auditor  of 


State  the  gross  intrastate  earn- 
ings of  a  railway  company,  to  be 
used  as  a  basis  for  levying  an  ex- 
cise tax  against  said  company.  93. 
In  such  a  case  appeal  lies 
against  a  violation  of  constitu- 
tional rights  in  the  matter  of  tax- 
ation.   93. 

Such  an  action  would  be  direct- 
ed against  the  Secretary  of  State 
to  restrain  cancellation  of  the 
plaintiff's  articles  of  Incorporation 
for  refusing  payment  of  the  taxes 
assessed;  or  against  the  State 
Treasurer  for  recovery  of  taxes 
illegally  paid.    93. 

An  ordinance  regulating  pool 
rooms  by  placing  a  license  fee  of 
$15  on  each  pool  table  maintained 
in  a  pool  room  within  the  munici- 
pal limits.  Is  not  invalid  on  the 
theory  that  it  is  a  tax  for  revenue 
purposes.    105. 

Lilmltations  on  the  power  to 
levy  taxes  become  unconstitu- 
tional, when.    120. 

Mandamus  will  not  lie  to  com- 
pel the  placing  on  the  tax  dupli- 
cate of  a  budget  as  originally  fixed 
and  thereafter  reduced  by  the  tax 
commission,  when.    120. 

The  discretion  of  the  Ohio  Tax 
Commission  will  not  be  interfered 
with  by  the  courts,  when.    120. 

As  to  taxes  received  from  spe- 
cial levies;  transfer  of  surplus; 
replenishing  of  exhausted  funds. 
337. 

The  words  "gross  receipts,"  as 
used  in  the  act  providing  for  the 
collection  from  public  utility  cor- 
porations of  an  excise  tax  and 
penalties,  embraces  only  such  re- 
ceipts as  are  the  property  of  the 
corporation  making  the  payment, 
and  do  not  include  that  part  of 
the  proceeds  from  a  Joint  enter- 
prise which  have  been  collected 
and  are  still  in  hand  but  which 
belong  to  another.    570. 

Mandamus  does  not  He  to  com- 
pel a  county  treasurer  to  publish 
the  rates  of  taxation  where  the  ap- 
plication is  made  by  a'  publisher 
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haYins  no  contract  to  make  anch 
publication.    590. 

A  deTiae  of  a  contingent  remain- 
der is  not  liable  for  a  collateral 
inheritance  tax.    657. 

TAX  COMMISSION— 

It  is  the  Tight  of  any  and  all 
persona  desiring  so  to  do,  to  in- 
spect the  records  of  the  Ohio  Tax 
Commission,  regardless  of  their 
interest  or  lack  of  interest  in  the 
snbject-matter.    319. 

TAX-PAYER— 

Where  two  telephone  com- 
panies combine  to  Jointly  serve 
the  snbscribers  of  both  companies, 
eqnity  wUl  not  enforce  a  contract 
which  provides  for  any  discrimi- 
nation of  service  among  those 
similarly  situated.    2S9. 

An  agreement  between  two  com- 
panies that  nether  will  operate 
in  the  territory  of  the  other,  or 
connect  with  the  competitors  of 
the  other,  is  against  the  public 
policy  of  the  state,  and  a  court  of 
equity  will  not  enforce  such  a  con- 
tract unless  the  illegal  part  can 
be  eliminated;  and  if  it  apiiear 
that  the  contract  would  not -have 
been  entered  into  had  the  objec- 
tionable provisions  been  omitted, 
it  is  appartfit  the  consideration 
was  to  that  extent  unlawful  and 
the  contract  can  not  be  enforced 
in  any  part.    289. 

TENURE — 

Of  office  of  policemen  and  fire- 
men.   369  and  419. 

TERMINALS— 

As  to  whether  the  rule  of  law 
with  reference  to  the  paramount 
ri£^t  to  the  use  of  land  as  be- 
tween a  railway  and  a  navigable 
river  Is  applicable  to  the  terminals 
of  these  respective  means  of  trans- 
portation.   65. 

TIME— 

A  petition  to  prohibit  the  sale 
of  intoxicating  liquors  in  a  resi- 
dence district  must  be  filed  with 


the  mayor  or  Judge  within  three 
months  of  the  signing  thereto  of 
the  first  names  procured;  hearing 
delayed  more  than  forty  days; 
statute  direct<»T  and  not  manda- 
tory.   449. 

TITLE — 

The  fact  that  the  title  to  prop- 
erty sold  at  judicial  sale  is  found 
to  be  unmerchantable  is  a  sufll- 
cient  ground  for  overruling  a  mo- 
tion to  hold  the  purchaser  in  con- 
tempt for  failure  to  taka    332. 

Is  in  a  bona  fide  purchaser  with- 
out knowledge^  as  against  the 
holder  of  a  lien  on  a  judgment 
secured  in  an  action  wherein  the 
defendant  was  named  by  his 
initials  instead  of  his  full  Chris- 
tian name.    605. 

Where  property  is  purchased  at 
a  sale  in  partition  by  a  tenant  in 
common,  that  part  of  the  title 
which  was  cast  by  the  law  of 
descent  upon  the  said  purchaser 
is  extinguished,  and  the  whole 
title  vests  in  him  by  purchase. 
650. 

An  agreement  for  the  use  of  a 
right-of-way  by  a  railroad  ripens 
into  title  thereto  through  the 
building  and  operation  of  the 
road.    683. 

TRADE  NAMES— 

A  receiver  can  not  be  held  lia- 
ble for  the  infringement  of  a 
trade  name,  when;  sales  which 
ran  not  be  included  in  an  aooonnt- 
ing  for  pn^ts;  method  of  ac- 
counting for  profits  of  an  alleged 
infringonent,  with  determination 
of  expenses,  losses,  etc    113. 

TRIAL— 

As  to  arrest  of  a  case  from  the 
jury,  where  there  were  questions 
of  inherent  danger  in  the  removal 
of  the  wall  as  undertiUcen,  and 
also  as  to  the  n^ligence  of  an  in- 
dependent contractor.    7. 

The  question  whether  a  bank 
which  has  paid  money  on  deposit 
to  the  wrong  person  is  relieved 
from  liability  on  the  ground  that 
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it  acted  wttb  reaaonable  care  ia 
one  for  the  fury.    159. 

TRUSTS— 

Where  diaeretion  ia  yeated  in  a 
teatameotaiT  tnutee  aa  to  employ- 
ing a  portion  of  the  principal  in 
maintaining  the  cestui  que  trust, 
Jarfadiction  to  determine  whether 
the  welfare  of  the  ward  requires 
the  aale  of  some  portion  of  the 
property  and  the  price  which 
should  be  receiTed  therefor  ia  ex- 
cluaiTe  in  the  probate  court.    141. 

Rights  of  a  principal  under  a 
contract  of  purchaae  made  by  an 
agent.    177. 

Knowledge  of  an  iuToIuntary  or 
ro-tmstee  of  intention  of  acting 
trustee   to   misapply    funds.    193. 


USAGE  OF  EQUITY— 

Can  not  ripen  from  local  prac^ 
tice.    206. 

USURY— 

The  collection  of  usurious  in- 
terest by  a  note  broker  does  not 
aubject  him  to  police  surveillance. 
472. 


VERDICT— 

A  verdict  assessing  damages  on 
account  of  the  death  of  a  woman 
at  a  railway  crossing  on  a  foggy 
night  is  sustained  from  the  evi- 
dence that  no  signal  of  the  ap- 
proach of  the  locomotive  was 
given  and  the  engineer  did  not  see 
the  woman  or  know  that  she  was 
struck  until  the  next  day.    49. 

VILLAGE— 

Duty  of,  with  reference  to  keep- 
ing streets  and  sidewalks  free 
from  obstructions.    183. 


WAIVER- 

The  statutory  limitation  in  the 
time  within  which  plans  may  be 
prepared    by    a   municipality    for 


the  ^imlnation  of  grade 
may  be  waived.    483. 


WATER  AND  WATER-COURSES 

The  title  of  the  state  and  of  mu- 
nicipalities to  land  under  the 
waters  of  Lake  Ebrie  ia  not  that  of 
a  proprietor,  but  is  held  in  trust 
by  them  for  public  purposes  of 
navigation  and  fiidiery;  riparian 
ownership  and  government  inter- 
est distinguished;  reversionary  in- 
terest of  riparian  owners  in  sub- 
merged land  which  haa  been  piled 
and  filled  in  by  a  municipality. 
225. 

Wharf  use  of  land,  with  the  ex- 
clusive right  to  place  piers,  rail- 
way tracks,  a  passenger  station 
and  freight  warehouses  upon  it, 
is  a  use  of  such  land  diatinct  from 
park  purposes,  notwithstanding  a 
declaration  by  council  that  such 
wharf  use  is  not  inconsistent  with 
park  use.    225. 

WIDOW— 

Election  by  a  widow  to  take  un- 
der the  will  of  her  deceased  hus- 
band does  not  preclude  her  in- 
heritance of  lands  as  to  which 
her  husband  dies  intestate  and  to 
which  no  reference  was  made  in 
his  wilL     124. 

The  effect  of  refusal  to  take  un- 
der will  of  her  husband  is  to  ac- 
celerate the  remainder,  when. 
506. 

It  is  the  duty  of  a  widow  as  the 
heir  or  next  of  kin  of  her  de- 
ceased husband  to  dispose  of  his 
body  in  a  reasonable  and  sanitary 
manner,  and  where  in  conformity 
with  his  expressed  desire  she 
elects  to  cremate  his  body  injunc- 
tion will  not  lie  against  crema- 
tion, where  based  only  on  senti- 
mental objections  by  other  relar 
tlves.    619. 

WILLS— 

Election  under,  by  widow — see 
Widow. 

Where  a  testamentary  trustee  is 
vested  with  discretion  as  to  the 
use  of  some  portion  of  the  princi- 
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pa]  in  iiMitntaliiIng  the  ward,  he 
is  under  the  exdmiYe  jiiiifldictian 
of  the  probate  court  with  refer- 
«ice  thereto.    141. 

The  election  by  a  widow  to  take 
under  the  law,  rather  than  nnder 
the  will  of  her  late  husband, 
which  bequeathed  to  her  for  life 
the  entire  income  of  his  estate 
from  ererj  source  deriTed,  accele- 
rates  the  remainder  and  causes  it 
to  yest  at  mice  in  accordance  with 
the  terms  of  the  wilL    506. 

Where  a  testator  had  no  chil- 
dren at  the  time  of  executlni^  his 
will  and  has  made  dear  that  his 
will  shall  apply  to  unborn  chil- 
dren, it  is  not  for  the  court  to  in- 
quire whether  such  prorisi6n  was 
large  or  small,  equal  or  unequal, 
vested  or  contingent,  present  or 
future.    593. 


A  recusant  witness  before  a  no- 
tary public  can  not  be  punished 
by  the  notary  for  contempt,  when 
the  commission  under  which  the 
notary  is  acting  comes  from  an- 
other state.    1S1« 


WOWEH— 

A  woman 
a  Jail  is  not 


as  matron  of 
public  officer,  and 


can  not  become  a  public  officer  un- 
der our  present  Constitution.  S59. 

WORDS  AND  PHRASES— 

Term  'llTery  hire"  construed. 
61, 

Meaning  of  the  phrase  "any 
opening  of  the  body"  as  used  in 
the  statute  relating  to  sodomy. 
349. 

m 

Meaning  of  the  words  "front 
foot,**  under  the  provisions  of  191 
O.  Lu,  134.    364. 

Meaning  of  the  words  "gross  re- 
ceipts" as  used  in  the  act  provid- 
ing for  the  collection  of  an  exdae 
tax  from  public  utility  corpora- 
tions.   579. 

Meaning  of  the  phrase  "correc- 
tional power"  as  used  in  the  stat- 
ute relating  to  mobs.    673. 

The  word  "and"  can  not  be  read 
"or"  in  the  ^irase  "assaulted  and 
lynched"  as  used  in  Section  6281, 
General  Oode.    673. 

WORKSHOPS  AND  FACTORllS 

InJuncticMi  does  not  lie  to  pro- 
tect from  arrest  a  baker  who  has 
refused  to  obey  an  order  to  re- 
move his  bakery  from  under- 
ground.   298. 
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